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Bybbz V. Hawkbtt and otbers. 

{Œreuit Oourt, D. Oregon. December 13, 1880.) 

l. Remotai. op Cause. — Under the second clause of section 2 of the act 
of March 3, 1875, any suit mentioned therein is removable whenever 
it involves a controversy wliolly between citizens of différent states, 
and which can be fully determined as between them, upon the péti- 
tion of either one or more of the plaintifls or défendants actually 
interested in such controversy ; and It is immaterial whether such 
controversy is considered the main or principal one in the suit or not, 
or what other controversies or parties are incidentally or otherwiss 
involved in it. 

In Equity. 

Addison C. Gïbbs and B. F. Dowell, for plaintiff. 

E. C. Bronnatigh, for non-resident défendants. 

Deady, D. J. This suit was commenced on June 18, 1879, 
in the circuit court of the state for the county of Jackson, 
against the défendant Hawkett and nine others, and after a 
weary waste of wordy, confused, and iterated contention, 
covering 327 pages of closely-written légal cap, consisting, 
among other things, of the complaint, the supplemental and 

v,5,no.l — 1 
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first and second amended complaints, motions to strike out, 
demurrers, answere, and replications, it was brought to an 
issue, with two additional défendants, on March 31, 1880. 

On June 8, 1880, two of the défendants, Jesse Eobinson 
and E. G. Eobinson, filed their pétition and bond for the 
removal of the suit to this court under section 2 of the act of 
March 3, 1875, (18 St. 470,), alleging therein that the 
plaintiff is a citizen of Oregon, and that the défendant Haw- 
kett and the petitioners are çitizens of California, and "that 
there is a controversy in this suit which is ■wholly between 
the said plaintiff and the said défendants, " Hawkett and the 
petitioners, "which controversy can be fully detennined as 
between them;" and finally determined without the présence 
of the other défendants or any of them as parties in the 
cause. 

On September 3, 1880, the petitioners filed a copy of the 
record of the suit in this court; and on November 9th the 
plaintiff moved to remand the cause to the state court. The 
motion to remand is based upon the foUowing grounds: 
First, the application to remove was not made in time ; sec- 
ond, "ail the défendants are not of another state" — meaning, 
I suppose, that they are not çitizens of another state than the 
plaintiff ; third, ail the défendants did not join in the appli- 
cation; &nà,/ourth, "the controversy involved in said suit 
cannot be fully determined between the parties thereto with- 
out the présence of McGruder and Haymond, two of said 
défendants." 

The facts and allégations of the case to be considerod in 
disposing of this motion are: That on July 26, 1878, the 
plaintiff, being the légal owner of certain mining property 
known as "The Taylor Claims," situate in Joséphine cOunty, 
Oregon, and described as lot 5, in section 35, S. of E. 7 W., and 
two certain water-rights and ditches approximate thereto, 
sold the undivided two-thirds thereof to the défendants Haw- 
ket and E. G. Eobinson, by a written agreement of that date, 
wherein and by it was agreed between the parties thereto (1) 
"to mine and operate said mining property as a company;" 
(2) that the said défendants would "pay and assume the fol- 
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lowing debts, to-wit: to James Neely, administrator of Evan 
Taylor's estate, $2,784.56; Kasper Kubli, $882.68; Dan 
Green, $500; William Smith, $500; and pay to the plaintifiP 
$1,432, — in ail, $6,099.24; "said amounts to be paid down, or 
on Buch time as may be agreed upon by the said défendants 
and the peraons to -^hom said debts are due;" (3) that said 
défendants would put upon the property, at their own expense, 
"such improvements and additional machinery as may be nec- 
essary;" but such expense and "the amounts" aforeaaid wera 
"to be repaid" to said défendants "out of the profits taken 
out of said mines" before any "dividenda" were paid to the 
members of the company, but thereafter the said profits were 
"to be equally divided between the three members of said 
company;" and (4) that said property, together with the 
improvements thereon and thereafter put on, "are to be held 
as a lien and security for the payment of the debts above 
specified." 

On the day of this agreement said Hawkett & Eobinson 
paid $3,716.56 upon said debts, to-wit : the debt to Neely in 
fuU, $500 to Kubli, and $432 to the plaintiflf, and gave their 
notes for the remainder— the one to Kubli being also signed 
by the plaintiff. The debts of Green and Smith remain 
unpaid — the latter not having become due until March, 1880, 
and the former having been taken up by the plaintiff, Judg- 
ment has been obtained against the makers upon the note to 
Kubli, and an action is pcnding upon the one given to the 
plaintiff, in which the property in question was attached on 
June 2, 1879. It is also alleged by the plaintiff that one 
William Irwin was the équitable owner of an individed third 
of said property, and that Hawkett & Eobinson, in consid- 
ération of the sale to them of said interest, agreed to pay to 
and for said Irwin the sum of $2,500, in pursuance of which 
they paid to two persons $1,000 in cash, and gave theîr 
promissory note to the wife of said Irwin for $3,128.33, which 
is still unpaid, and now held by the defendahts Gazley and' 
Fink; and also their note signed by the plaintiff to the' 
défendants Kubli and Boit for $85.43, which the plaintiff- 
has since paid, and promised to pay the plaintiff $86.24, then 
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due from said Irwin to himi which promise they bave not 
kept. In the action pending against Ilawkett and Eobinson, 
aforegaid, the plaintiff bas included the last two items, amount- 
ing to 1171.67. The plaintiff claims that $3,882.68 of the 
indebtedness which Hawkett and Eobinson assumed remains 
unpaid, and that there is a lien upon the property in favor 
of the person to whom it is now. due. ' 

. On Mareh 17, 1879, Hawkett sold bis interest in the prém- 
ices to Eobinson ; and the latter, in bis answer, dénies that 
Irwin had any interest in the mine, or sold or delivered any 
tp himself or Hawkett, and allèges that the several promissory 
Dtotes giyen on account of the debts assumed by himself and 
Hawkett were given and received as payments thereof, and 
that the original debts were thereby extinguisbed, and the 
liens, if any, discharged; that the debt of Green was not 
paid because he refused and still refuses to relinquish a claim 
to one of the water rights in question, as he was bouud to do, 
The plaintiff also allèges that the défendant Jesse Eobin- 
son, the father of E. C. Eobinson, was a secret partner in 
this transaction with Hawkett and his son, but this allégation 
is denied by the answer of eaeh of the Eobinsons. On May 
13, 1879, E. 0. Eobinson mortgaged an undivided two-thirda 
of the property to the défendants Benjamin Haymond and C. 
Magruder, to seoure the payment of his note to them for 
$2,295; and on May 14, 1879, mortgaged the same interest 
to Jesse Eobinson to secure the payment of his note to him 
for 14,975. 

The plaintiff allèges that tbe $3,882.68 — the unpaid por- 
tion of the indebtedness aforesaid — is a lien upon the prop- 
erty prior to the lien of said mortgages, both on account of 
the terms of the contract of sale of July 26, 1878, and as a 
"vendor's lien for the purchasemoney;" and that the alleged 
mortgage to Jesse Eobinson is fraudulent and void as against 
said liens, for want of considération, and was made to cheat 
and defraud the plaintiff ont of bis just claims against the 
défendants Hawkett and Eobinson ; and that each of said mort- 
gagees, at and bef ore the taking of such mortgages, bad aotual 
notice of the agreement of July 26, 1878, and that each of 
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the debts aforesaid "were due for the purchase mphey for 
said property." The answer of each of the Eobinsons, and 
that of Haymond and Magruder, dénies the allégations of the 
complaint in this respect, and asserta the integrity. and valid- 
ity of the mortgage to Eobinson. . 

The plaintiff also allèges that the défendants Ha-wkett & 
Eobinson hâve taken eut of the mine $3,000 worth ofgold 
dustwhich theyhave failed to acoount for; but this isdenied 
by the answer of Eobinson. ( ■ 

The défendant Hawkett bas not anewered. He and E. C. 
and Jesse Eobinson are citizens of California. The plaintiiï 
and the rest of the défendants, namely, Irwin, Smith, Kubli, 
Gazley, Fink, Haymond, and , Magruder, are citizens of Ore- 
gon. 

A receiver was asked for and appointed by the state court, 
and the property is still in his possession. An injunction 
was also allowed against the Eobinsons. 

The complaint asks that an account be taken of the prod- 
ucts and expense of the mine since August iil, 1878; that 
the priority of the liens be determined; that said contract be 
enf orced ; that Hawkett and the Eobinsons be required to pay 
the debts aforesaid and the costs of this suit, and that in 
default thereof their interest in the property be sold and the 
proceeds applied to pay the same according to their priority. 

On the argument of the motion the objection that the péti- 
tion for removal was not filed in time was abandoned. Thè 
other grounds of the motion are, in effect, that ail the défendants 
are not citizens of California, and did not join in the pétition 
for removal; and that the controversy in the suit cannot be 
determined without the présence of the défendants Magruder 
and Haymond. 

This removal, if sustained, must rest upon section 2 of the 
act of March 3, 1876, (18 St. 470,) which reads: "That 
any suit of a civil nature, at law or in equity, now pending 
or hereafter brought in any state court, where the matter in 
dispute exceeds, exclusive of costs, the sum or value of $500, 
and arising under the constitution or lawa of the United 
States, or treaties made, or which shall be made, under their 
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authority, or in which the United States shall be plaintiff or 
petitioner, or in which there shall be a controversy between 
citizens of différent states, or a controversy between citi- 
zens of the same state, claiming lands under grants of dif- 
férent states, or a controversy between citizens of a state 
and foreign states, citizens or subjects, either party may re- 
move said suit into the circuit court of the United States for 
the proper district; and when in any suit mentioned in this 
section there shall be a controversy which ia whoUy between 
citizens of différent states, and which ean be fully deter- 
mined as between them, then either one or more of the plain- 
tiffs or défendants actually interested in such controversy 
may remove said suit into the circuit court of the United 
States for the proper district." 

In Eemoval Cases, 100 U. S. 468, it was held by the suprême 
court that under the first clause of this section, where a con- 
troversy involved in the suit "is between citizens of one or 
more states on one side, and citizens of other states on the 
other side, eiither party to the controversy may remove the 
suit to the circuit court, without regard to the "position they 
ocoupy in the pleadings as plaintiffs or défendants. For the 
purposes of a removal the matter in dispute may be ascer- 
tained, and the parties to the suit arranged on opposite sidea 
of that dispute. If in such arrangement it appears that those 
on one side are ail citizens of différent states from those on 
the other, the suit may be removed. Under the old law the 
pleadings only were looked at, and the rights of the parties 
in respect to the removal were determined solely according to 
the position they occupied as plaintiffs or défendants in the 
suit. Coal Go. v. Blatchford, 11 Wall. 174. Under the new 
law the mère form of the pleading may be put aside, and the 
parties placed on différent sides of the matter in dispute ac- 
cording to the facts. This being done, when ail those on one 
side désire a removal it may be had, if the necessary citizen- 
ship exists." . 

The opinion was announeed by the chief justice, and while 
the court was unani mous in its judgment concerning the 
cases iinder considération, Mr. Justice Bradley, Strong, and 
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SwHyno dlssented from so much of the opinion as eeemed to 
assuma that under the first clause of section 2 of said act of 
1875 a removal could net be had unless each party to the 
controversy is "a citizen of a différent state from that of 
which either of the parties on the other side is' a citizen," 
and held that a "controversy," within the meaning of the 
constitution and the act, may exist between citizens of 
différent states and also of the same state ; but that notwith- 
standing, when any of the parties to such controversy are 
citizens of a différent state from any other of such parties,- — 
when "any of the contestants on opposite sides of the con- 
controversy are citizens of différent states," — a removal may 
be had by such party. 

In Gaines v. Fuentes, 92 U. S. 20, Mr. Justice Field said: 
"A controversy was involved in the sensé of the statute 
[March 2, 1867; 14 St. 658] whenever any property or claim 
of the parties, capable of pecuniary estimation, was the sub- 
ject of litigation, and was presented by the pleadings for 
judicial détermination." In this case there is a controversy 
(1) between Bybee and Jesse Robinson as to whether the 
latter was a member of the firm of Hawkett & Eobinson, and 
is therefore liable to him accordingly; (2) between the same 
parties as to the validity and effect of Eobinson's alleged 
mortgage; (3) between Bybee and Hawkett and the Eob- 
insons — one or both of them, as the case may be — oon- 
ceming the alleged liens of the debts assumed and alleged to 
hâve been assumed by Hawkett & Eobinson; and (i) between 
the same parties concerning the working and disposition of 
the products of the mine. 

Thèse controversies are ail between citizens of différent 
states, and the parties to them also stand in the pleadings as 
plaintiffs and défendants in the suit — Bybee, a citizen of 
Oregon, on the one side, and Hawkett and the Eobinsons, 
citizens of California, on the other. It matters not what 
other controversies or parties there are in or to the suit. 
Under even the first clause of the section, and aceording to 
the restrained construction put upon it by the majority of the 
court in the Removal Cases, supra, the existence of thèse 
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controversîea in the suit authorizes its removal upon tlie 
application of either of the parties thereto; that is, ail of the 
parties on either side of them. 

But Hawkett did not apply for the removal, and although 
he has now no interest in the subject-matter of the suit, and 
mightj therefore, be regarded as a mère nominal party, still, 
as it is claimed that he is personally liable to the plaintifï in 
this suit, upon bis alleged promise to pay the debts assumed 
by Hawkett & Kobinson at the time they purchased the 
property, it -wiU be assumed that the cause was not removable 
under the first clause of the section. 

The second clause of the section has not been passed upon 
by the suprême court, but in Taylor v. Rockefdler, 18 Law Eeg. 
301, Mr. Justice Strong expresses the opinion that under this 
clause, whenever, in a suit mentioned in the section, there is 
a controversy, even if it is not the main controversy therein, 
which is wholly between citizens of différent states, and 
whioh ca,n be fully determined as between them, then any one 
of the plaintiffs or défendants actually interested in such con- 
troversy may remove the suit into the circuit court. He 
says : "The right of removal is given where any one of those 
controversies is wholly between citizens of différent states, 
and can be fully determined as between them, though there 
may be other défendants actually interested in other contro- 
versies embraced in the suit. The clause, 'a controversy 
which can be fully determined as between them,' read in 
connection with the other words, 'actually interested in such 
controversy,' implies that there may be other parties to the 
suit, and even necessary parties, who are not entitled to ' 
remove it. • • * Indeed, according to the literal reading 
of the statute, (a reading quite in harmony with the constitu- 
tion,) the right of removal and the jurisdiction of this court 
exist, though the controversy between the plaintiffs and 
défendants, who are the petitioners for the removal, be not 
the main controversy in the case. » • * A.nd there is no 
necessary embarrassment attending such removal. The entire 
suit is removed because of the controversy it involves between 
citizens of différent states, and the circuit court, having 
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thus oltained jurisdiction, is compétent to détermine ail the 
controversies involved between the plaintiffs and the other 
défendants. The other questions are regarded as incideiital." 

It is difficult to conçoive of any other effect being given to 
this clause. Its language is so clear and explicit there la no 
room for construction. It must be taken to mean what it 
says, and say what it means. There is no suggestion of any 
particular kind or degree of controversy as a main or princi- 
pal one, or a minor or incidental one ; so thaï the controversy 
is wholly between citizens of différent states, and one which 
can be fully determined as between them. The right of 
removal exists in favor of any plaintiff or défendant in the 
suit actually interested in such controversy. AU the contro- 
versies whichil hâve mentioned as existingin this case corne 
withiu this category. They are wholly between citizens of 
différent states, and can be fully determined as between them, 
and the petitioners for the removal are actually interested in 
them. 

The grant of judicial power to the United States expressly 
includes ail such controversies, (Const. U. S. art. i, § 2,) and 
its courts are not precluded from its exercise because other 
parties and controversies are or may be incidentally or other- 
wise involved in the suit for the détermination thereof, or in 
which they exist. 

In a case lately decided in the suprême court — The New 
Orléans M. dt T. By. Co. v. The State of Mississippi — where it 
was held that a case arising under an aet of congress waa 
removable under section 2 of the aot of 1875, Mr. Justice 
Harlan, in speaking for the court, says "that it is not suf- 
ficient to exclude the judicial pOwer of the United' States from 
a particular case, that it involves questions which do not 
at ail dépend on the constitution or laws of the United States j 
but when a question to which the judicial power of the Union 
is extended by the constitution forms an ingrédient of the 
original cause, it is within the power of congress to give the 
circuit courts jurisdiction of that cause, although other ques- 
tions of fact or of law may be involved in it." 

But, €ven upon the theory that the controversy which 
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authorizes the removal and gives jurisdiction to the circuit 
court, must, in some way or sensé, be the main or principal 
one, this is a plain case for removal. For instance, if tliere 
is any principal controversy in this case, it is as to whether 
the debts alleged to be due the plaintifï and sundry of the 
défendants, citizens of Oregon, are secured by a vendor's and 
other lien upon this property, and upon one side of -which are 
the défendants Hawkett and the Eobinsons, citizens of Cali- 
fornia, and on the other the plaintiff, and the rest of the 
défendants except Haymond and Magruder; and as to them, 
if the liens are found not to exist, the controversy is fully 
determined without afifecting them, while if the conclusion is 
otherwise, they ai'e only incidentally interested in the con- 
trovery by reason of their interest in the surplus, if any, after 
the satisfaction of said debts and the discharge of the liens. 
They are not actually parties to this controversy, however they 
may be interested in the resuit of it. Donohoe v. Mariposa 
Land Go. 5 Saw. 166 ; Osgood v. Chicago, D. db V. Ry. Co. 6 
Biss. 336. 

Again, the controversy as to whether Jesse Eobinson is a 
member of the firm of Hawkett & Eobinson, or H. & E. 
Bybee, is a distinct and substantial controversy existing whoUy 
between the plaintiff and himself, or the plaintiff and the 
défendants, who are citizens of Oregon, and alleged to hâve- 
claims against said firm growing out of the sale of the mining 
property, and said Eobinson ; and in either case it is a con- 
troversy whoUy between citizens of différent states, and oan 
be fully determined as between them. The same may be said 
of the controversy concerning the validity and priority of 
Jesse Eobinson's mortgage; and upon either of thèse grounds 
he is clearly entitled to hâve this suit removed to this court 
without any other party joining in the application. 

Besidea, although it is not in so many words so alleged, 
practically this suit is brought for an accounting between the 
members of the alleged firm of Bybee, Hawkett, and the 
Eobinsons, and for a dissolution of the same, and a sale and 
distribution of its effects. This i-s another distinct and sub- 
stantive controversy in the case, and arises wholly between 
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the plaintiff, a citizen of Oregon, and Hawkett and the Eob- 
insons, citizens of California, and does not even concem the 
other défendants.. 

Ttie motion to remand is denied. 
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{Circuit Court, JD. Oregon, December 15, 1880.) 

1. Plea to THE JtriiiSDiCTiON. — The beginning and conclusion of. 

2. AiiiEH WoMBN — Mahhiagb op TO A CITIZEN. — Under seetiou 2 of the 

act of February 10, 1675, (section 1994, Rev. St.,1 an alien ■woman ôf the 
race or class of persons that are entitled to be naturallzed under ex- 
isting laws, who is married to a citizen of the United States, becomes 
by that act a citizen of the United Btates ; and such admission to cit- 
izensbip has the same force and efiect as if such woman had been 
naturalized by the judgment of a compétent court 

3. Same. — The clause in the statute aforesaid, " might herself be lawfuUy 

naturalized," does not require that the woman shall hâve the qualifi- 
cations of résidence, good character, etc., as in case of admission to 
citizenshlp in a judicial proceeding, but it is sufficient if she is of the 
class or race of persons who may be naturalized under existing laws. 

Action at Law. 

C. J. MacDougall, for plaintiff. 

George H. Durham, for défendant. 

Deadt, D, J. This action is brought by the plaintiff, the 
widow of the late D. G. Léonard, against the défendant, as 
administrator of his estate, to recorer the sum of $624,30, 
with interest, the same being the one-third of the rents and 
profits of the real property of the deceased, in which the 
plaintiff was entitled to dower, receiyed by the défendant as 
such administrator between the death of said Léonard, on 
January 16, 1878, and the sale of said property by the de- 
fendant, on February 22, 1879. 

The plaintiff allèges that she is a citizen of the republic of 
Switzerland and an alien, and that the défendant is a citizen 
of Oregon. 
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The àns^frer of the défendant dénies that the plaintiff is a 
citizen of Switzerland and an alien, and avéra that she is now, 
and long since, and prior to January 16, 1878, has been, a 
citizen of the United States and of Oregon. 

By the stipulation of the parties the cause was suhmitted 
to the court for trial upon the issue made by this plea and the 
admissions in such stipulation, which are: (1) That the 
plaintiff is a native and citizen of the republic of Switzer- 
land; (2) that D. G. Léonard was a citizen by birth of the 
United States, and at his death, and for 20 years prior 
thereto, was a citizen of Oregon ; (3) that the plaintiff was 
married to said Léonard in Oregon on July 19, 1875, and 
lived with him therein, as his wife, until his death, and still 
résides hère. 

The' liiâtter contained in the answer is doubtless ihtended 
as a plea tothe jurisdiction, but no such or other application 
is therein madeof it. It does not commence with the usual 
allégation that the court 'Ought not, on account of the faot 
Btâted in the plèa, to take cognizance of the action, nor con- 
çludë 'with the proper prayer — si curia cogiiosccre vélit — 
iWhetjie;r:the.court: will take cognizance of the action, (3 Chit. 
804,) but with a prayer for a judgment for costs and dis- 
bursements, which is superfluous and improper in any action, 
as they are given or withheld as an incident of the action, and 
according to the final judgment in the case. 

One of the admissions in the stipulation is that the plaintiff 
is a native and citizen of Switzerland. If this be taken as 
literally true, then there is no doubt but that this court has 
jurisdiction of the action; but, taken in connection with the 
rest of the stipulation and the argument of counsel, Lsuppose 
it may be regarded as an inadvertence, and as intended only 
as an admission that she was such citizen by birth and until 
the time of her marriage. 

Thèse preliminary matters being disposed of, the case 
turns upon the décision of the question, is the plaintiff a citi- 
zen of the United States? and this dépends upon the con- 
struction to be given to section 2 of the act of February 10, 
1855, (19 St.e04; section 1904, Rev. St.,) which reads in the 
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làtte'r as follows: "Anywomàii ^ho'is liow or may hereafter 
be married to a citizen of thé 'Dnited States, and might heis- 
Belf be lawfully naturaiizedj'Sh'ali bé dôemed a citizen." 

Tlie plaintif being an alieti entitled to be naturalized, an'd 
having married a citizen of the United States, the défendant 
contende that she is within the purview of this stalutc, and 
therefore a citizen of the United States ; to -which the plain- 
tiff replies that she was never absolutely a citizen of the 
United States, but was only "deemed" to be such citizen by 
force of the statute; that is/was only taken, considcred, or 
fiupposed to be one because she became the mfe of a citizen, 
which assumption or supposition ceased with the fact upon 
which it was based — the termihation of the relation or state 
of marriage between her and her late husband. ■ ■ 

The American statute is substantially a copy of the Brft- 
ish one of 7 and 8 Viet. c. 66, § 16, 1844, -whicli provides 
"that any woman married, or 'Who shàll be married, to a nat- 
ni-ai-born subject or person naturalized, shall be deemed and 
taken to be herself naturalized, and hâve ail the rights aBd 
-privilèges of a natnral-born subjecti" .•i 

In Regîna v. Manûîng, 2 Càrr. & Kir. ^86, (61 Eug. CL*}) 
it -was held' ùnder this statute febait a Swiss woman m;nq-ied.;to 
an Engiish subject was not 'entitled to be tried by a jury de 
mcdieiate linguœ, as provided' in the case of alrtinsj in 28 
Edw. III, c. 13, ànd Geo. IV; c, 50, § 47, upon a chsrgç of 
murder. ■ ■ i : 

In considering the British statute, Pollock, G. B., after 
«itingit, said : "The obvions, plain, and natural infercnee from 
that appears to me to be that she should be considercd exactly 
as if she had been naturalized by act of parliament, or as if 
she had been a natural-born subject." And Wilde, C. J., 
in delivering the opinion of the court in the exchequer cham- 
ber, whither the cause had been reserved for "the considéra- 
tion of the judges upon the question, ' was the female pris- 
oner entitled to a jury de medietate linguce?' " said: "It 
appears to me that the gênerai intention of the législature in 
this act of Victoria is to make the woman a British subject. * 
* * With respect, therefore, to the prisoner, we ean dis- 



14 FEDEBAIi BEPOBXEB. 

cover no intention wbatever in this act of parliament to do 
more or less than to make ber a British subject." 

Tbe only décisions wbich bave been found under tbe 
American act are Burton v. Burton, 1 Keys, 359, and Kelly v. 
Owen, 7 Wall. 496. In tbe first case it was beld, in tbe 
language of tbe syllabus, tbat "tbe alien widow of a natural- 
ized citizen of the United States, althougb she never resided 
in tbe United States during the life-time of ber busband, is 
entitled to dower in bis real estate," and tbis, not upon tbe 
ground tbat a state law gave an alien woman, situate as tbe 
plaintiff was, dower in tbe lands of ber busband, but because, 
under and by force of the act of 1855, supra, sbe became, 
upon tbe naturalization of her busband, an American citizen, 
and was entitled as such citizen to dower in ber busband's 
lands after bis deatb, although sbe was married in 1823, and 
ber busband was not naturalized until 1840, and sbe was 
never in the United States until after bis deatb. 

In tbe second case, it is only expressly decided tbat an 
alien woman who marries an alien, who subsequently becomes 
an American citizen, is witbin tbe purview of tbe act, as well 
as if ber busband bad been a natural-born citizen, or natural- 
ized before tbe marriage, and tberefore sbe is an American 
citizen from and after the naturalization of her busband. 

In delivering the opinion of tbe court Mr. Justice Field 
says: "Tbe terms 'married,' or 'who shall be married,' do 
not refer, in our judgment, to tbe time when tbe marriage is 
celebrated, but to a state of marriage. They mean tbat, 
wbenever a woman, wbo under previous acts migbt be natural- 
ized, is in a state of marriage to. a citizen, wbetber bis citizen- 
sbip existed at the passage of tbe act or subsequently, or 
before or after tbe marriage, sbe becomes by tbat faot a citizen 
also. Hia citizensbip, wbenever it exists, confers, under the 
act, citizensbip upon her. » * • Its object, in our opinion, 
was to allow ber citizensbip to follow tbat of ber busband, 
vfitbout the necessity of any application for naturalization on 
ber part." 

In 2 Bish. Law M. W. § 505, it is said of tbis statute "tbat, 
hy tbe very act of marriage, . citizensbip is conferred on a 
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woman who by previous laws -was capable of becoming nata- 
ralizèd. His citizenship conferred eitizenship on her." And 
in Kane v. McCarthy, 63 N. C. 299, it waa held, accordiug tô 
the U. S. Digest, vol, 3, p. 308, "that a white ■woman, a native 
of Ireland, and not an alien enemy, -who marries a citizen of 
the United States, is a citizen of the United States, although 
she always resided in Ireland." 

While it may be admitted that none of thèse authorities 
expressly décide the point now made by the plaintiff, to-wit, 
that the citizenship imputed to the wife by that of the hus- 
band is a qualified one, and continues no longer than the 
reason of it — the marriage mth a citizen — still, it is also true 
that there is not even a hint or doubt in any of them that 
the citizenship of the wife thus acquired is a qualified or con- 
tingent one, while the language used in ail of them is only 
consistent with a citizenship as enduring and unqualified as 
if the wife had been actually naturalized upon her own formai 
application by the judgment of a compétent court. 

In Regina V. Manning it is said, "she should be considered 
exactly as if she had been naturalized by act of parliament, 
or as if she had been a natural-born subject ;" and in Kelly 
V. Owen, "his citizenship, whenever it exista, conféra, undejr 
the act, citizenship upon her." Besides, in this case, one of 
the parties that was considered, apparently without question, 
to be a citizen, was the widow of Miles Kelly, who was henè- 
self an alien born, and married to her deceased husband 
before he was naturalized. So, in Burton v. Bwfton, the widow 
of the deceased naturalized citizen, althaugh never in the 
United States until after her husband's death, was heldto be 
a citizen without an intimation from court or^ counsel that 
such citizenship terminated with the existence of the mar- 
riage; and this décision is cited with approbation by the 
suprême court in Kelly v. Owen, supra. 

It is also argued by counsel for the plaintiff that it is not 
to bô presumed that congress would naturalize an alien 
woman absolutely, without her consent, and therefore the act 
should be construèd as only intended, as a matter of con- 
Ténience, to give her the status of a citizen during her maÊ- 
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riage to a citizen. But the answer to thia argument îs found 
in the fact that an alien woman who marries a citizen of the 
United States must be presumed to assent to the obligations, 
duties, and status which the law provides shall be conséquent 
npon the act of entering into such relation. 

No law expressly providing for a temporary or contingent 
citizenship is known to the législation of the United States, 
and 80 unusual and singular a purpose ought not to be 
attributed to congress without an explicit provision to that 
efîfect. The language of the statute in question, taken in its 
most natural and apparent sensé, conferred citizenship upon 
the plaintiff on her marriage with Léonard, and there ia 
nothing in it, or the nature or eircumstances of the case, to 
warrant the conclusion that congress thereby only intended 
to confer upon her aqualified citizenship — a citizenship dur- 
ing marriage. 

The phrase, "shall be deemed a citizen," in section 1994, 
Rev. St., or as it was in the act of 1855, supra, "shall be 
deemed and taken to be a citizen," while it may imply 
that the person to whom it relates has not actually become a 
citizen by the ordinary means or in the usual way, as by the 
judgment of a compétent court, upon a proper application and 
proof, yet it does not follow that such person is on that ac- 
count practically any the less a citizen. The word "deemed" 
is the équivalent of "considered" or "judged;" and, therefore, 
whatever an act of congress requires to be "deemed" or 
"taken" as true of any person or thing, must, in law, be con- 
sidered as having been duly adjudged or established concern- 
ing such person or thing, and hâve force and elïect accord- 
ingly. When, therefore, congress déclares that an alien 
woman shall, under certain eircumstances, be "deemed" an 
American citizen, the effeot, when the contingency occurs, ia 
équivalent to her being naturalized directly by an actof con- 
gress, or in the usual mode thereby prescribed. 

There is another question in this case that is not so easy 
of solution. An alien woman who marrie» a citizen of the 
Unitôd States does not thereby become an American citizen, 
unless, at the time, "she might herself be lawfuUy natural- 
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ized," alBO. To entitle the plaintiff to become naturalized at 
the time slie was married to Léonard, on June 19, 1875, she 
should hâve been : First, a f ree white person, or a person of 
African descent or nativity; second, she must hâve resided 
within the United States five years; third, ehe vciast hâve 
been of good moral character, attached to the principles of 
the constitution of the United States, and well disposèd to 
the good order and happiness of the same; and, fourth, she 
nrnst hâve renounced àll titles or orders of nobility, if ady 
she had. 

If, whenever during the life of the -wonian or afterwards, 
the question of her citizenship arises in a légal proceeding, 
the party asserting her citizenship by reàson of her marriage 
with a citizen must not only prove such marriage, but also 
that the woman then possessed ail the further qualifications 
necessary to her beeoming naturalized under existing lawa, 
the statute vfill be practically nugatory, if not a delusion and 
a snare. The proof of the facts may hâve existed at the 
time of the marriage, but years after, when a contre ver sy 
arises upon the subject, it may be lost or difficult to find. 

The marriage is a public act, of -which the law takes cog- 
nizance and préserves the évidence, and the race of the 
woman is, generally, a fact susceptible of proof; but beyond 
this it vrould be very difficult, if not impossible, to establish, 
after the lapse of any considérable time, the facts showing 
her right to become naturalized under the then-existing laws. 

In Kelly v. Owen, supra, the question does not appear to 
bave been discussed or considered, but it was assumed that 
race was the only one of thèse qualifications that it was nec- 
essary for the woman to possess at the time of her marriage 
— in other words, that, as the law then stood, she "should be 
' a free white person,' and not an alien enemy ; " and it ap- 
peared affirmatively that one of the parties who was held to 
be a citizen, Margaret Kahoe, had not the qualification of 
résidence, because she was only two years in the United 
States when she was married, and only four years theréin 
when her husband became naturalized. In Burton v. Bur- 

T.5,no.l — 2 
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ton, supra, the woman was never in the United States until 
after the death of her husband, and in neither case does it 
appear that the^e waa any évidence that the women held to 
be citizens, by reason of their marriage with citizens, possessed 
the qualifications of good moral character, attachment to the 
principles of the constitution, and disposition to the good 
order and happiness of the United States. The reasonable 
inference is that, notwithstanding the letter of the statute, 
"might herself be lawfully naturalized," the suprême court 
considered that it was only necessary that the wornan should 
be a person of the class or race permitted to be naturalized 
by existing laws, and that in respect to the qualifications 
arising out of her conduct or opinions, being the wife of a 
citizen, she is to be regarded as qualified for citizenship, and 
therefore considered a citizen. And, tried by this test, it is 
quite likely that she will be found as well qualified, person- 
ally, as her husband, or the thousands of poor, ignorant, and 
unknown aliens who are yearly admitted to citizenship, in the 
larger eenters of foreign population, by the local courts of 
practically their own création. 

The stipulation in this case is silent as to the qualifications 
of the plaintiff, except that she is a native of Switzerland, 
and was married to an American citizen in 1875, and has 
since resided in Oregon ; and, if it must appear affirmatively 
that she possessed the qualifications at the time of her marriage 
to entitle her to naturalization, then it does not appear that she 
is or ever was a citizen of the United States. Indeed, it does not 
appear certainly that she belongs to the class or race of per- 
sons who "might be lawfully naturalized;" for, although she 
is a native of Switzerland, it does not folio w from that f act 
that she is either a free white person, or one of African 
descent or nativity. But, on the argument, it was practically 
admitted that she was a free white person, and the stipula- 
tion may be amended in this respect accordingly. As to the 
other qualifications, my conclusion is, upon the authorities 
and the reason, if not the necessity of the case, that the 
statute must be construed as in efifect deolaring that an alien 
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■woman, "who is of the class or race that may be lawfuUy 
naturalized under the existing laws, and who marries a citi- 
zen of the United States, is such citizen also. 

Upon this construction of the act, and the assumption that 
the plaintiflF is a "free white person," she is a citizen of the 
United States, and has been ever since her marriage to Léon- 
ard, and there must bo a finding of fact and law for the 
défendant accordingly. 



0. & W. I. E. Co. V. L. S. & M. S. Bï. Co. 
(Bill.) 

L. S. à. M. S. Ey. Co. v. C. & W. I. E. Co. 

(Cross-bill.) 

{Circuit Court, N. D. IlUnois. January 5, 1881.) 

1. Removal— Consolidated Cobpobations — When a corporation is cre- 
ated by the laws of one state and then becomes Consolidated with the 
corporations of other states, by virtue of the laws 6î the state of its 
création and Of such other states, and then changes its name and is 
sued by such changea natne in a court of the state where it was created 
by a corporation of the same state, one of the Consolidated corpora- 
tions created by the law of another state cannot go into such state 
court and hâve the cause removed into the fédéral court. — [Ed. 

Lawrence, Campbell é Lawrence, for C. & W. I. E. Co. 

Jas. L. High, Geo. W, Krctzinger, and C. D. Koys, for L. S. 
& M. S. Ey. Co. 

Deummono, c. J. Under the gênerai law of the state of 
Illinois, of November 5, ISéO, a corporation was created, 
called the Northern Indiana & Chicago Eailroad Company, 
to which were given the gênerai pqwers of a railroad Com- 
pany by the. act of June 16, 18,52. That company, under the 
authority of the laws of Illinois and Indi^^na, was Consoli- 
dated with a railroad company of the latter .state. A consol- 
idation then took place between this Consolidated corporation 
and a railroad; company created by the laws of the state of 
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Mîcliigan; and afterwards there was a consolidation between 
railroad companies created under the laws of lUiûois, Indi- 
ana, Michigan, Ohio, Pennsylvania, and New York, the resuit 
of which was that a Consolidated railroad company was cre- 
ated, called the Lake Shore & Michigan Southern Eailway 
Company, whieh owns and opérâtes a line of raih-oad frona 
Bnffalo, in the state of New York, to Chicago, in the state of 
Illinois. 

The property in controversy, being certain real estate in 
the county of Cook, was conveyed to one of the consolidated 
corporations created between the date of the original corpora-^ 
tien of the state of Illinois, and the consolidated corporation 
which was the resuit of the législation of the différent states 
referred to. On September 13, 1880, the Chicago & West- 
■ern Indiana Eailroad Coi^npany, a coiporation of the state of 
Illinois, filed its original bill in the superior court of Cook 
■county against the Lake Shore & Michigan Southern Eail- 
way Company. On November 22, 1880, the Lake Shore & 
Michigan Southern Eailway Company filed its cross-bill alleg- 
ing thàt it was a consolidated corporation composed of différ- 
ent corporations organized and chartered under the laws of 
the states of New, York; Ohio, Indiana, and Michigan. On 
November 27, 1880, the Chicago & Western Indiana Eailroad 
Company filed its answer to the cross-bill deïiying that the 
Lake Shore & Michigan Southern Eailway Compariy was a 
consolidated corporation, as alleged in the cross-bill, but aver- 
ring that it was a corporation of the state of Illinois, and that 
it was originally incorporated under the gênerai incorporation 
law of 1849, and that subsequently it was consolidated with 
the other corporations heretofore mentioned. On the twenty- 
ninth of November, 1880, the Lake Shore & Michigan South- 
ern Eailway Company filed its pétition and bond and afSdavit 
of local préjudice, in the superior court, alleging that the 
eomplainant was a citizen of the state of Illinois, and that 
the petitioner was a citizen of the state of New York, and 
asking for the iremoval of the cause to this court. On the 
same day the Chicago & Western Indiana Eailroad Company 
jiled an answer to said pétition, averring that the original 
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"bill waB filed against the L'ake Slioré & Michigan Southern 
Eailway Company as a corporation of the state cf- Illinois 
only, The pétition allégea the necesàkry amount reqùiredby 
the statu te as the subject of controversy, and executëd the 
proper bond. TKe state court refused to grant the prayer for 
removal, and a transcript bas been taken of the record of the 
state court, and leave is asked to file it and hâve the cause 
docketed in this court, on the ground that it is a casé properly 
removable to this court under the acts of congress. 

On the face of the pétition the case is removable, bat ii has 
been submitted to the court upon the facts as heretofore 
stated, and the question is whether, when a ' corporation is 
creatëd by the laws of one state, and thèn becomes Consoli- 
dated with the corporations of other states, by virtiie' of the 
laWs of the state of its création and'dther states, and thèn 
changes its natne and is sued by thàt hame in a state court 
of its création by a corporation 6t thé sàme state, one Of the 
corporations created by the ia^ws of anothef state' can go into 
the state court and hâve the cause removed into thé 'fédéral 

court. :: ; ; 

When the suit was brought in the st'àtè court agkihst thé 
Lake Shore & Michigan SoutHëm' - Eailway ' CtMpainy, we 
must assume that the corporàtidn mèant vas that'fereated by 
the laws of Illinois. The laws of other siàtës wnich" creg.ted 
the corporations of those states had no force in the étâte of 
Illinois, except by virtue of its legièlation, and therefore the 
Consolidated corporation of that state becatoe such by the 
laws of Illinois, and the resuit of the coinbined législation of 
the several states was that as to Illinois the corporation of 
this state was the sole représentative of the other corpora- 
tions. It may be said, therefore, that in conséquence of the 
législation of the varions states the corporation of each state 
became an intégral part of the Consolidated railroadcompany 
between Buffalo and Chicago, whose interests were in com- 
mon, and yet, as regards the respective corporations, each 
was a légal entity existing by virtue of the laws of the state 
of its création. This, I understand, is the éffect of the de- 
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cisions of the suprême court of the United States upon thia 
eubject. 

It is claimed, on the part of the original défendant, that 
this case is likô that of The St. Louis, Alton é Terre Haute 
R. Co. V. The Indianapolis d St. Louis R. Co. 12 Leg. News, 
73, and therefore that case, in principle, décides this, because 
it was there held that the fédéral court had jurisdiction. 
That was an original bill filed by a corporation of the state 
of Illinois against corporations of Indiana and Pennsylvania, 
the Indiana corporations being Consolidated, it is true, with 
a corporation of Illinois, the plaintiff in the suit. This is 
not a suit brought by a New York corporation, an intégral 
part of this Consolidated company, against an Illinois corpo- 
ration, but it is a suit brought by an lUinois corporation 
against another Illinois corporation, an intégral part of a 
Consolidated company of which the New York corporation 
also constitutes a part. It may be that where there is a 
consolidation under the laws of différent states of the corpo- 
rations of those states operating a railroad, that one of the 
corporations can file a bill in equity in the fédéral court for 
the protection and maintenance of its own interests against 
another corporation, part of the Consolidated company, and 
created by a différent state from that of the plaintiff. But 
that is not this case. It cannot be said that this is a contro- 
versy wholly between citizens of différent states, because it 
is a controversy between two citizens of Illinois, each being 
a corporation of Illinois, and therefore it is a controversy in 
part only between the corporation plaintiff and the corpora-. 
tion défendant that seeks the removal of the cause. 

Neither is this case like that of The Northwestern Ry. Co. 
V. The Chicago é Pacific R. Co. 7 Leg. News, 57, wliere the 
plaintiff, although Consolidated with a corporation of Illinois, 
sued as a corporation of Wisconsin. 

The principle contended for, as I understand, by the de- 
fendant in the original suit, amounts to this : That, because 
a person is sued in a state court by a citizen of that state, 
and a citizen of another state is jointly interested with tho 
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défendant in the subjeet of controversy on which the suit iô 
brought, the non-resident citizen bas the right to go into the 
fitate court and ask for the removal of the cause into the féd- 
éral court. I do not think that principle can be maintained, 
and, therefore, I ehall refuse to take jurisdiction of this case. 



Bebgbb V. CouNTY Com'es op Douglas Couhtt. 

(Circuit Court, D. Nebraska. Novembcr, 1880.) 

1. Hemovai, — Assignée— AcT of Maech 3, 1875, §} 1, 2.— Tlie first and 

second sections of the act of March 3, 1875, should be construed to- 
gether as in pari materia, and therefore a removal should not l)e 
allowed in a casé where tlie plaintifl is an assignée, unless his assiguor 
might hâve brought suit in a fédéral court. 

2. Samb — FEDERAI. Question — Dbchbb op Fbdbhal Coubt.— A suit 

to recover taxes erroneously levied by the officiais of a county, under 
a state statute, does not involve any fédéral question, although the 
invalidity of such taxes bas heen eatabliebed by the decree of a 
fcderal court. — [Ed. 

J. M. Woolworth, for plaintiff. ' 

J. G. Cowin, for défendant. 

McCraby, g. j. The first section of the act of congress of 
lîarch 3, 1875, provides, among other things, as foUows : 
""Nor shall any circuit or district court bave cognizance of any 
suit founded on contract in f avor of an assignée, unless a suit 
might hâve been prosecuted in such court to recover theredn, 
if no assignment had been made, except in cases of prom- 
issory note3 negotiable by the law merchant and bills of 
exchange." 

The second section of the same act prbvides for the removal, 
on the application of either party, of cases brought in any state 
court involving more than $500, and "in which there shall be 
a controversy between citizôns of différent states. " 

In the présent case the suit when instituted in thé state 
■court was a controversy between citizens of this state, but the 
original plaintiff, after commencing his suit, assigned the 
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cause of action to the présent plaintiff, who was substituted 
upon the record as plaintiff, and, being a citizen of Colorado, 
thereafter moved for and obtained an order of removal on the 
ground of the citizenship of the parties. 

It is conceded that, unless the case présents a fédéral ques- 
tion, — of which I will speak presently, — the plaintiff could not 
hâve brought his suit originally in this court ; but it is insisted 
that, inasmuch as the second section of the act above named, 
which provides for the removal of causes from the state to 
the fédéral courts, does not contain the prohibition against 
Buits by assignées, a case of this character may be brought hère 
by rismoval, The somewhat analogous sections of the judi- 
ciary act of 1789 (sections 11 and 12) were considered by the 
suprême court in Bushnell v. Kennedy, 9 Wall. 387. In that 
case the Jîourt said : "The restriction in the eleventh section is 
not found in the twelfth ; nor does the reason for the restric- 
tion exist. In the eleventh section its office was to prevent 
frauds upon the jurisdictipn, and vexation of défendants, by 
assignments made for the purpose of having suits brought in the 
name of assignées, but in reality for the benefit of assignors. 
In the twelfth it would hâve no office, for the removal of suits 
could not operate as a fraud on jurisdiction, and was a privi- 
lège of défendants, not a hardship upon them." 

It is manifest that this reasoning has no application to the 
act of March 3, 1875, which gives the right of removal to 
either party. Under the judiciary act, inasmuch as the privi- 
lège of removal belonged only to the défendant, it was, as the 
suprême court well said, impossible for plaintiffs to perpetrate 
frauds upon the jurisdiction by assigning claims to non-resi- 
dents for the purpose of having suit brought in the state 
court and removed thence to the fédéral courts. A plaintiff 
could not romove a case under that act. But, under the act 
of 1876, since either party may remove, it is évident that great 
frauds upon our jurisdiction may be perpetrated with impunity, 
if the assignée of any claim founded on contract may insti- 
tute suit in a state court, and at once remove the cause to this 
court. 
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AU the evils (and they are very serious) which congress in- 
iended to prevent by the inhibition of suits by assignées in the 
cases specified, are made not only possible^ but easy, under the 
removal act, if it is to receive the literal construction con- 
tended for by plaintiff 's counsel. It is impossible to imagine 
a case in which suit in this court, by an assignée, is prohibited 
by the first section of the act of March 3, 1875, and in which 
the same suit may not be indirectly brought hère under thfi 
second section of the same act, if the two sections are not con- 
Btrued together, or if it be held that a non-resident assignée 
may, in ail cases of suits founded on contract, remove the 
cause on the grouùd of his citizenship. By this construction 
of the act of 1875 we would point out the mode ■whereby one 
citizen of Nebraska, holding a olaim against another citizen 
of that state for more than $500, may assign his claim to a 
citizen of a neighboring state, who can bring his suit thereon 
into this court provided only hé cornes through a state court. 

When we oonsider that the fédéral courts are few in num- 
ber and widely separated from each other; that many citizens 
réside at places far distant from them; that their docketsare 
overcrowded with cases, and that litigation in them is tedious 
and sometimes ruinously expensive, we perçoive at once the 
wisdom of those provisions of the statute which bave stood 
frora 1789 until the présent, which were intended to confine 
our jurisdiction, in cases where it dépends upon the citizer\- 
Bhip of the parties, to honafide controversies between citizens 
of différent states. And in order to secure this end it is 
necessaiy to prohibit the assignment of causes of action to 
non-residents, for the purpose of bringing suit either directly 
or indirectly in the fédéral courts. I am, therefore, of the 
opinion that the first and second sections of the act of March 
S, 1875, should be construed together as in pari materia, and, 
being so construed, the right of removal should not be allowed 
in a case where the plaintiff is an assignée, unless his assigner 
might hâve sued in this court. 

It is insisted, in the second place, that the case involves a 
question aiising under the laws of the United States. It is 
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so stated in the petiiion for removal, but we are not bound by 
that statement. We are at liberty to look into the record and 
détermine from that what the oontroversy is, and whether it 
involves a fédéral question. The plaintiff hère sues to re- 
cover taxes erroneously levied and collected by the authorities 
of Douglas county. The statute of the state gives the right 
of action. No question under any act of congress can arise. 
The fact that there is a decree of this court establishing the 
invalidity of thé taxes in question does not change the char- 
acter of the suit. That decree is simply an item of évidence 
in the case,, and its conclusiveness, its construction, or its 
effect does not require the construction of any law of the 
United States. We do not décide upon the question whether 
this case was "brought" in the district court of Douglas county 
within the meaning of the first section of the act of 1875. It 
was instituted as a claim against the county, presented to 
and prosecuted to a décision before the board of county com- 
missioners of that county, from whose décision rejecting the 
claim an appeal was prosecuted to the district court. Thea© 
facts présent a question of some doubt as to whether the suit 
was "brought" — that is, instituted, commenced — in the district ' 
court; and if it was not, it was not removable. But the con- 
clusions reached upon the other points in the case render a 
décision of this question unnecessary. 
The motion to remand ia Bustained. 
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Ejieagee V. JuDD and others.* 
(Gireuit Court, 8. D. Ohio, E. D. December 13, 1880.) 

1. ÇosTs— Whbn Recoverablb— Catibe Removed moM Btatb to Ceb- 

cuiT CouBT— Sbction 968, TJ. B. Rbt. St.— In an action at law orig- 
inally brought in a state court, and removed to the circuit cotirt by 
the défendant, the amount ultimately recovered by the plaintiS was, 
exclusive of costs, less than (SOO, ($312.46.) Such a recovery would 
hâve entitled him to costs in the state court. HM, that the case is 
not within section 968, U. 8. Bev. 8t., and that the plaintifE is enti- 
tled to Costa; although, if the action had been commenced originally 
in the circuit court, no costs could hâve been recovered. 

FiOd V. Schell, 4 BlatcM. 435. 

Mlù V. Jarvia, 3 Mason, 457. 

2. Bamb— Efï-ect of (jOuntbb Claim. — As to the ellect upon the ques- 

tion of costs of the réduction of the recovery to below $500, by the 
allowance of a counter claim in an action originally brought in the 
circuit court, quœre. 

Motion to apportion costs. 

A. W. Train and F. Southward, for plaintîff. 

Bargar é Vorheis, for défendant. 

Swing, D. J. In this case a verdict was rendered hy the 
jury for the plaintiff for $312.46. Gounsel for the défendant 
now file a motion asking that each party be required to pay 
bis own costs. Section 968 of the Eevised Statutes pro- 
vides : 

"When, in a circuit court, a plaintiff in an action at la-w 
originally brought there, or a petitioner in equity, other than 
the United States, recovers less than the sum or value of 
$500, exclusive of costs, in a case which cannot be brought 
there unless the amount in dispute, exclusive of costs, exceeds 
said sum or value; * • he shall not be allowed, but, at 
the discrétion of the court, may be adjudged to pay, costs." 

If this case had been originally brought in this court, there 
•would be no doubt that the plaintiff would not be entitled to 
costs in the case. But the suit was not originally brought in 
this court; it was brought in the state court, and removed 

*Heporled by Messrs. Florien Glauque and J. 0. Ilarper, of the Cincin- 
nati bar. 
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from the state court to this court. If the case had continuect 
in the state couri, the plaintiff's recovery would hâve carried 
costs, for under the statuts of Ohio a plaintiff recovering in 
an action of this charaôter would recover costs. The case 
was removed to this court, and it is very clear that the statuto 
which I hâve read does not apply to this case, for it expressly 
provides, "in an action at law originaUy brought in this court ; " 
and this action was not originally brought in this court. 

This question is not, however, a new one. It has been 
before the courts before, and such has been the détermination 
of the courts whenever they hâve had the question before 
them. Field v. Schell, 4 Blatchf, 435 ; Ellis v. Jarcis, 3 
Mason, 457. 

This case having been removed from the state court into 
this court by the défendant, and recovery had against him in 
this court for an amount which would hâve carried costs be- 
low, he would be adjudged to pay the costs in this court. 

There is another considération in this case : Ihat is, there 
was a counter claim in it; and had the case been originally 
brought in this court, and it had appeared by the verdict of 
the jury that the plaintiff, nponhis claim, would hâve been 
entitled to the recovery of more than $500, and also that by 
the verdict it was shown that the jury had found in favor of 
the défendant upon his counter claim, and that amount 
being less than the plaintifif's claim,, and deducted from the 
plamtiff's claim, reduced it to leas than $500, the question 
might still remain whether the plaintiff would not be entitled 
to costs. But that is not necessary to be decided in this 
case. 

The judgment wiU therefore be entered upon the verdict, 
mth costs. 
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Unitéd States «. Haas and another. 
[District Court, 5. D. New York. Nc)vember, 1880.) 

L Abkest— MAESHAi'a Feks. 

Where aa exécution ca. »w. was served by the marshal in the oounty 
of New York, and the défendants held under arrest for some time» 
and the action was subseqùently settled by a compromise, the de- 
fendants paying the plaintiH a sinaller sum than that specifled in the 
exécution: , ■ 

I ir«M, that the marshal isentitledto poundage on the wholeamount 
for which the exécution î?sued. 

That the new provisions contained iri the Net? York code of civil 
procédure relating to sherifl'B fées do not affectthis question; 

That the rate of poundage shoùld be that allowed the sherifCs in 
the difEerent counties throughout the state under 2 (N. Y. ) Rev. St. 
645, } 33, and not the spécial rates allôwed the sherifi in the côunty of 
New York. 

S. L. Woodford,!]. S. Dist. Att'y, and G. P. L. Butler, ^sst. 
Dist. Att'y. for the United States. 
■ H. W. Bookstaver, for the Marshal. 

Choatb, D. J. In this case, after return of an exécution 
against the property of the défendants unsatisfied, an exécu- 
tion against their persons was issued and served by the mar- 
shal, who held them under arrest for some time, when they; 
gave bonds for the limits. The amount of the exécution was 
$48,605.47. Subsequently a compromise of $15,000 waa 
accepted by the secretary of the treasury, and the plaintifE's. 
costs are payable ont of this sum. The marshal's costs for 
serving the exécution hâve been taxed at $875.30, being fee 
for serving, 69 cents; poundage, 3 per cent, on $250, and 
2 per cent, on $48,355.47. The plaintiff has appealed from 
the clerk's taxation. 

The question to be determined is -whether the marshal is 
entitled to poundage on the sum coUected or realized by the 
compromise, or on the whole amount for which the exécution 
issued. By Eev. St. TJ. S. § 829, the marshal is entitled to 
the same fées and poundage for serving an exécution as are 
or shall be aliowed to sheriffs of the state for similar services. 
The question then is, what poundage is the sheriff entitled to ? 
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The right of the sheriff in that respect is governed by 2 Eev. 
St. 646, § 33, (5th Ed. Vol. 3, p. 92é,) which provided as 
foUows: "For serving an attachaient for the payment of 
money, or an exécution for the collection of money, or a war- 
rant for the same purpose, issued by the comptroller, or by 
any county treasurer, for oollecting the sum of $250 or less, 
two cents and five mills per dollar, and for every dollar col- 
lected more than $250, one cent and two and a half mills." 
By an act of April 12, 1871, the sheriff's poundage was 
raised to three cents on the first $250, and two cents on ail 
above that sum, except in the counties of New York, West- 
chester, and Kings. An earlier statute, whioh is included in 
the Eevision of 1813, provided that the sheriff should receive 
for "serving an exécution, for or under $250, two cents and 
four mills per dollar, and for every dollar more than $250, 
one cent and two mills ; the poundage on writs of Jien fadas, 
and ail other writs for levying moneys, to be taken only for 
the sum levied." This earlier statute received in several 
cases a judicial construction that, as applied to a ca. sa., or 
exécution against the person, it entitled the sheriff to fuU 
poundage, on the ground that the service of such an exécu- 
tion by arrest was, so long as the imprisonment continued, * 
satisfaction of the exécution, and that the sheriff's liability, 
* in case of escape, was for the whole amount of the exécution. 
The change of phraseology in the later statute is relied on as 
changing the law in this respect; but I do not think this is 
the resuit of the authorities, nor a proper inferenoe to be 
drawn from the statute itself. The practical construction 
that has been given to the statute is that it entitled the sher- 
iff to full poundage upon service of the exécution against the 
person. 2 Eev. Laws, 19; Âdams v. Hopkins, 5 John. 252; 
Scott V. Shaïc, 13 John. 378; Campbell v. Cothran, 56 N. Y. 
279; Cooper v. Bigelow, 1 Cow. 56; Ghapman v. Hatt, 11 
Wend. 41 ; Koenig v. Steckel, 58 N. Y. 475. The new pro- 
vision contained in the Code, which took effect September 1, 
1880, does not affect this case. 

It is, however, objected that in this case, as the arrest was 
in the county of New York, the rate of poundage to be allowed 
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should be that allowed to the sheriff in the county of New 
York for the same service. It is argued on behalf of the 
marshal that a uniform rate of poundage is designed to be 
established by the act of congress, and that the rate should 
be the highest rate allowed to any sheriff in any county 
within the state, or at least the prevailiiig rate allowed to 
sheriffs. I do not, however, see any difGiculty in adapting 
the rate to those allowed to sheriffs in différent counties. I 
think that by doing eo the purpose of the statute is more 
effectually carried ont, and so only is the rate of marshals 
fées conformed to that of the sheriff for similar services. As 
the computation was made on the higher rate allowed in 
other counties, the appeal is to this estent, sustained, and the 
%mount reduced accordingly. 



Brown V. Pond and others. 
(Diitria Court, S. B. New York. November, 1880.) 

ACTIOHB TO RBCOTBB PeNALTIES— ReV. BT. § 4963~llirDOHSBMEHT OF 
SUMMOKS— PBACTICE— AcT OF JUNE 1, 1872— NOTICB— AmBNDMBNT 

— àppbàkasce of Defbîtdakt— Waiver— Pe.«:cipb. 

Where the prœdpe flled in the clerk's ofllce directed him to issue 
Bummotts in an "action for statutory penalty; amount claimed, $2,500," 
and the défendant served notice of appearance, demanding a copy of 
the complaint, but " reserving the right to set aside the summons for 
irregularity or any proper catise," and after a complaint was flled, 
■whieh sho-wed that the action was brought to recover statutory pen- 
alties under TJ. 8. Rev. St. } 4963, relating to copyright, the défend- 
ant moved to set aside the summons, on the ground that it was not 
indorsed with a référence to the statute under which the suit for pen- 
alties was brought. 

Hdd, that the summons was defective in not containing such an 
indorsement and must be set aside. 

That the indorsement constitutes a positive condition to acquiring 
jurisdiction of the défendant and afEects a substantial right. 

That thisrequirement, found in the statute law of New York, act of 
ïebruary 6, 1788, and re-enacted in the New York Revised Statutes, 
modifving the form of the indorsement and extending the require- 
ment of an indorsement to ail suits for penalties or forfeitures, bas 
been the ruie of law aiso in the United States courts aince the tem- 
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porary act of congress passed September 29, 1879, and the pennanenS 
law of 1792, adopting for the United States circuit »nd district court* 
the "forma of writs" and "modes of process" used in the suprême 
court of the states respectively, in suits at common law. 

That this was the law independently of the act of congress pasaed 
June 1, 1872, relating to the practice, etc., in the United^States courts, 
the only effect of which was to modify the practice in respect to the 
indorsement so far as the state practice had been modifled in the re- 
enactment of the act of 1788 in the New Yorls Revised Statutea. 
. Serving a déclaration referring to the statute, at the same time a 
process is served on the défendant, will be a substantial compliance 
with the statute, although there be no indorsement on the process 
itself. 

That the defect in omitting the indorsement ia not amendable un- 
der either the United States Revised Statutes, f 954, or the New York 
Code of Procédure, ij 721 to 724. 

That the defect may be waived by the gênerai appearanee of the 
défendant without objection ; but an appearanee for the purpose of 
taking the objection, or a gênerai appearanee, followed by the taking 
of the objection when the défendant is informed of the nature of the 
suit, will not be a waiver. 

Charles N. Judson and E. H. Bien, for défendants. 

Kobbe de Fowler, for plaintiff. 

Choate, D. J. This is an action to recover penalties under 
a statute of the United States relating to copyright. Eev. 
St. § 4963. The summons, dated April 29, 1880, was served 
April 30, 1880, by the marshal. It was not indorsed with 
any référence to the statute imposing the penalty. The 
pracipe, filed April 29, 1880, directed the clerk to issue sum- 
mons in an "action for statutory penalty; amount claimed, 
$2,500." The défendant served notice of appearanee on the 
eleventh of May, 1880, demanding a copy of the complaint, 
but "reserving the right to set aside the summons for irregu- 
larity, or any proper cause." The complaint was filed June 
14, 1880. It shows the nature of the action to be as above 
stated. This motion was made on the twenty-first of June, 
1880. It is an application to the court for an order setting 
aside the summons, or, if that is refused, for an order setting 
aside the complaint, on the ground that it does not conform 
to the summons. The sole ground alleged for setting aside 
the summons, or, in the alternative, the complaint, is that 
there was not indorsed on the summons a référence to the 
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statute of tbe United States under wliich the pônalties sued 
for'were incurred. 

By the Eevised Statutes of New ïork it is provided as fol- 
tows : "Upon every process issued for the purpose of com- 
pelling the appearance of the défendant to any action for the 
recbyery of any penalty or forfaiture, shall be indorsed a gên- 
erai référence to the statute by vrhich such action is given in 
the foUowing form : 'Aocording to the provisions of the statute 
regulating the rate of interest on money,' or 'according tothe 
provisions of the statute conoerningsherififs,' as the case may 
require, or in some other gênerai terms referring to such 
statute." 2 Eev. St. 481, § 7. A , Bubstantial compliance 
•with this statute has been held by the courts of the state 
esseniial to the court acquiripg jurisdiction over the person 
of the défendant, so that if the indorsement is not made the 
défendant is not obliged to appear, and cannot be held to be 
in default, and if he appears especially to move that the pro- 
cess be set aside he is entitled to hâve the motion granted. 
Avery y. Slack, 17 Wend. 85; Thayer v. Lewis, é Den. 269; 
Sawyer v. Sclwonmaker, 8 How. Pr. 198; Cox. v. R. Co. (51 
Barb. 615; Bissell v. B. Co. 67 Barb. 385, and cases cited. 
The defect being the want of one of the requisites for acquir- 
ing jurisdiction over the person, and not over the subject- 
matter, the defect may of course be waived by the défendant, 
and is waived by his gênerai appearance without taking the 
objection, after being informed of the nature of the suit, so 
that, at least from the time of such voluntary appearance, 
the court will be deemed to hâve jurisdiction, and the action 
to be duly commenced. An appearance, however, for the 
purpose of insisting on the want of proper process, or an ap- 
pearance followed by the taking of the objection, when he is 
informed of the nature of the suit, will not be a waiver of the 
defect. (Same cases.) Thèse cases distinctly hold that it 
was the purpose of the statute to secure to the party sued 
notice, at the time of the service of the writ, of the fact that 
he was sued for a penalty ; and, at least by a gênerai descrip- 
tion, of the statute imposing the penalty ; and that this right 
eeeured to hira is a substantial right, so that a suit otherwise 

v.5,no,] — 3 
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commenced is not considered properly oï lawfuUy commenced 
against him. The object, however, being to give him this 
notice, if he obtains the notice at the verytime of the Bervice 
of the process, as by service ûpon kim at the same time of a 
déclaration referriïig to the statute, this will be a siibstantial 
(Jompliance with the statute, though there is not a formai or 
teohnical compliance by an indorsement on the process itself. 
{Bàme cases.) 

TJnder thèse 'décisions it appears that the defect in the pro- 
cess was one Which the court could not allow to be amended, 
éo as to obtain jurisdiction of the person of the défendant, 
unless he had waived the'objection. It is, however, claimed 
by the plàintiff's counsel that under the new code of civil 
procédure the defect is amendable. Sections 721 to 724 are 
referred to as authorizing such an amendaient. Sections 721 
and 722 refer only to amendments af ter judgment, andclearly 
cannot authorize any amendment before judgment, nor can 
any amendment properly be allowed after entry of a judg- 
ment against a party whieh was absolutely void for want of 
jurisdiction over the persOn ôf the défendant, so as to make 
the judgment valid against him. Therefore thèse two sec- 
tions may be disregarded as not affecting this question. Sec- 
tion 723 relates tô amendments at any stage of the cause. It 
authorizes the court, "in furtherance of justice," and "on such 
terms as it deems just," to amend "any process, pleading, or 
other proceeding, by adding or striking out the name of a 
person as a party, or by correcting a mistake in the name of 
a party, or a mistake in any other respect, or by inserting an 
allégation material to the case; or, where the amendment 
does not change substantially the daim or defence, by con- 
forming the pleading or other proceeding to the facts proved." 
"And in every stage of the action the court must disregard 
an error or defect, in the pleadings br other proceedings, 
whioh does not affect the substantial rights of the adverse 
party." Thèse provisions are, however, substantially iden- 
tical with those of the former Code, §§ 173, 176. Nor do 
they permit an amendment -vriiich would give effect and valid- 
ity to an original process, ineffectuai -when served to give 
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the court jurisdictioh of the défendant. Suoh a defect clearly 
is one wbich affecta the substantial rights of the adverse 
party. Section 724 contains nothing which aida the plain- 
tiff on this question. Eules of practice prescribing particu- 
lar forms of process, even tbough prescribed by a statute, 
may be modal merely, and à f ailure to comply with them may 
in suoh case be cured by amendment. Such were the casea 
cited by plaintiff's counsel, McConn v. R. Co. 50 N. Y. 
179; Miller v. Gages, 4 McLean, 436. Others may affect 
a substantial right, and be, in fact, positive conditions to ac- 
quiring jurisdiction or to the legality of process. Ând then 
the defects are not amendable. From the nature and his- 
tory of this statutory requirement I am satisfied that the 
defect now in question is of this kind. 

This provision of the Eevised Statutes of New York has 
been part of the statute law of New York, with some slight 
modifications, since the sixth day of February, 1788, when, 
by the first section of "An act to redress disorders by com- 
mon informers, and to prevent malioious informations," it 
was provided that "upon every process to be sued out upon 
any such action, etc., to compel the appearance of any de- 
fendant, shall be indorsed, as well the nàme of the party who 
pursueth the same process, as also the title of the statute 
upon which the action or information in that behalf had or 
made is grounded ; and that every clerk making out or issu- 
ing process, contrary to the ténor and provision of this act, 
fihall f orf eit and lose three pounds for every such offence,— the 
one-half to the use of the people of the state of New York, . 
and the other half to the party against whom any such 
defective process shall be awarded, — to be recovered, with ■ 
costs, in any court having cognizance thereof, by action of 
debt, bill, plaint, or information." By the ninth section o£ 
the same act it is provided, among other things, that any per^ 
son suing.out process, contrary to the true intent andmean- 
ing of the act, shall, upon conviction thereof, be forever dis- 
abled to pursue or be plaintiff or informer upon any suit or 
information upon any statute, popular or pénal ; and for each 
offence shall f orf eit and lose the sum of {Ê40,-^one-half to the 
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people of ihe state, and one-Half tô the party grîeved thereby. 
By the tenth section of the: act ità: application is restricted to 
BuitBwhere the penalty is^rfey statiute, gi*eii to any person 
suing for the same. Jones y. Varick, R. Y. Laws, 1S8. This 
law continued in force at the time of the ;r€vi8ion of the laws 
in 1813. 1 Eev. Laws. N. Y. 99, 103. It waa expressly 
repealed upon the enactment of the Eeyised Statutes. 3 
Eev. St. (2d Ed.) 149, I havé. not. been able to discover that 
before the passage of the Eevised Stakites it had been modi- 
fied, It will be observed .that in inoorpojating the act of 
1788 into the Eevised Statutes the provision ais to indorse- 
ment was changed. Instead of an indorsement of the title 
of the'statute giving the penalty, the indorsement to bejnade 
is a gênerai référence to the statute, and in the foUowing fqrm : 
"According to the provisioris of the statute regulating the rate 
ofinterest on money," etc.j as the case may require, or in 
some other gênerai terras reférring to such statute. This 
change is more apparent than real. By embodying ail gên- 
erai laws then in force in a few new acts, constituting together 
the Eevised Statutes, each of thèse new acts embracing a 
great number of existing prior statutes, a référence in the 
indorsement to the title of the new act would not give the 
information designed by the act of 178-8 to be conveyed to 
the défendant Bued. Instead, thei'efore, of reférring to the 
title, the new provision is, in substance, that référence shall 
be made to that portion of the Eevised Statutes in which the 
the former act re-appears, or to such other statute as might 
subsequently be enacted under which the action is brought. 
The penalties on the clerk for issuing such defective process, 
and on the plaintifE for suing it out, seem not to hâve been 
re-enacted in the Eevised Statutes ; at least, I hâve not been 
able to discover them there. But the requirement of an in- 
dorsement was still continued, and has never been repealed. 
Having référence to the origin of this requirement, and the 
title and provisions of the law of 1788 by which it appears to 
hâve originated, .and espeoially the penalties imposed for a 
failure thua to indorse the process, it is seen that by that law 
the suing out of such process was an unlawful act, a statutory 



BROWN Vi POND. 87 

misdeineanor, and tlie ëubsequent décisions of tlie courts, that 
its service could give no jurisdiction over the person of the 
défendant, are clearly right, and in accordance with the terma 
of the statute. Other provisions in the act of 1788 show that 
this requirement was part of a System designed to prevent 
groundless and malieious suits for penalties by informers. It 
prohibited the redelivery of the process to the plaintifif after 
its issue, or the compounding of any suoh suit -without leava 
of the court. The act of congress' of September 29, 1789, 
adopted for the circuit and district courts of the United 
States the "forms of writs" and "modes of process" in each 
Btate, respeetively, as then "used and allowed in the suprême 
court of the states" in suits at common law. 1 St. 93. ThiB 
act, -which v?as temporary, was continued in force from time to 
t^me, and made a permanent law in 1792. 1 St. p. 128, c. 13i 
p. 191, c. 8; p. 276, c. 36, § 2. This law of congress, regu- 
lating the form of mesne process, continued in force, so far 
as the United States courts in the state of New York are con- 
cerned, till 1872, when, by the act of June 1, 1872, § 5, (17 
St. 197; Eev. St. 914,) it was provided "that the practice, 
pleadings, and forms and modes of proceeding in other than 
equity and admiralty causes in the circuit and district courts 
of the United States, shall conf orm as near as may be to the 
practice, pleadings, and forms and modes of proceeding exist- 
ing at the time in like causes in the courts of record of the 
state within which such circuit or district courts are held, any 
rule of the court to the contrary notwithstanding." Under 
this statute the old forms of process for the commencement 
of common-law suits used in this court hâve been superseded 
by the summons conforming to the provisions of the New 
York Code, except that, instead of being signed by the attor- 
n?y for the plaintiff, it is signed by the clerk of the court, 
and under its seal; this mode of attestation being required 
still by an act of congress. Eev. St. § 911. I think there is 
no doubt that, under the act of 1789, the practice of indors- 
ing the process in suits for penalties given by statute to any 
person suing for the same was adopted as a part of the "forms 
of writs" and "modes of process" to be used in this court, 
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and that, independently of the act of 1872, (Eev. St. § 914,) 
process eo indorsed was the proper process to be used in 
such a case, and that the only effect of the act of 1872 was 
to modify the practice in this respect so far as the state 
practice had been modified in the re-enactment of the act of 
1788 in the Eevised Statutea of New York. Thèse modifica- 
tions were in the form of the indorsement, as above pointed 
ont, and in extending the requirement of an indorsement to 
ail suits for penalties or forfeituresl 

It is argued, however, that the New York statute related 
only to suits for penalties declared under the laws of New 
York; and this, in one sensé, is correct, since no court in the 
state would take cognizance of a suit to enforoe a penalty 
declared by any law other than that of the state of New York. 
But the statute, as a statute of procédure, is not to be thus 
limited and restricted by construction. The act made in 
effect a différent kind of process necessary in suits for penal- 
ties as a gênerai rule of procédure, as well penalties thereto- 
fore declared by existing statutes, as to penalties thereaf ter to 
be declared by any statute of wbatever nature such penalties 
might be, if given to any person suing therefor. The law was 
not limited by its terms or reason to those penalties declared 
by the laws of New York then existing, but it made a distinc- 
tion between suits for penalties and other suits, which was 
capable of being applied to suits in the United States courts. 
And I see no reason why the act of congress adopting the 
state "forms of writs" and "modes of process" should be so 
construed as to exclude this distinction. It would be too 
narrow a construction of the act of congress thus to restrict 
its opération. 

It is argued, also, that the jurisdiction of this court cannot 
be made to dépend upon a state statute, though its forms of 
procédure may be made so to do ; that service of a writ out 
of this court, under its seal, gives jurisdiction over the per- 
son. But where the act of congress adopts the form of process 
used in the state courts, and the state law has prescribed an 
indorsed process in a certain class of suits, the use of such 
indorsed process in that class of suits is, it would seem, also 
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adopted by the act of congress. And if such process, unin- 
dorsed, is an imlawful or prohibited aot under the atate law, 
and its service can give the state court no jurisdiction over 
the person of the défendant, it seems to me that the same 
effect must foUow the service of such process in a similar suit 
in this court. This is not making the jurisdiction of this 
court dépend upon a law of the state. It is, indeed, making 
the acquiring of jurisdiction over the person of the défendant 
dépend upon the service of a proper process. But what is 
proper process is by act of congress left to be determined by 
the law of the state. I think, therefore, it bas, since 1789, 
been necessary to indorse the process with a référence to the 
statuts in order to make it a proper process in such a suit in 
this court, and to make the service of such ptooess effecitual 
as Bubjecting the défendant to the jurisdiction of this court. 
Eev. St. § 954, is, however, relied upon as showing that 
this defect of process is not fatal to the jurisdiction, but is a 
defect that may be amended. And when this motion was 
first presented to the court, and the act of 1872 was alone 
relied upon by the défendant as making the indorsement nec- 
essary, and the history of the state statute was not gone into 
in the argument, this view was acquiesced in by the court, but 
further examination of the question has brought me to the 
conclusion that this was erroneous. Section 954 provides 
that "no summons, writ, etc., in civil causes, in any court of 
the United States, shall be abated, arrested, quashed, or re- 
versed for any defect or want of form, but such court shall 
proceed and give judgment according as the right and matter 
in law shall appear to it, without regarding any such defect 
or want of form except those which, in cases of demurrer, the 
party demurring expressly sets down, together with his de- 
murrer, as the cause thereof; and such court shall amend 
every such defect and want of form other than those which 
the party demurring so expresses, and may at any time per- 
mit either of the parties to amend any defect in the process 
or pleading upon such conditions as it shall in its discrétion 
and by its rules prescribe." This is a re-enactment of the 
twentieth section of the judiciary act of 1789, (1 St. 91.) It 



40 FEDERAL REPOIVIEB. 

is as broad and libéral, perbaps, in its terras as any slatute 
of amendments ever enacted. I think, however, it cannot 
be beld to be broad enough to permit an amendinent of pro- 
cess which will make the process effectuai for the purpose of 
giving jurisdiction over tbe person of the défendant, wbich 
the proeess as eerved was ineffeotual to do wbere he bas not 
Bubmitted himself to the jurisdiction, as in this case be bas 
not done. The statute is to be construed as appîying only in 
a case wbere the court bas acquired jurisdiction over the per- 
son of the défendant. If it bas not done so, ail its acts are 
nullities as to bim. Nor do I think that the defect of pro- 
cess now in question oan be considered as a "defect or want 
of form" within tbe meaning of this gection. It is a defect 
of substance and not of form, and is, I think, properly so 
treated by the state courts. 

It is argued that the defect was cured by the prceeipe filed 
in the clerk's office before the issue of the writ. This clearly 
is not, so because the pracipe referred to no statute, either by 
title or by any such gênerai référence as is necessary. Tbe 
only référence to the statute is in the words "action for stat- 
utory penalty ; amount claimed, $2,500." This is clearly not 
a substantial compliance witb tbe statute, even if tbe state- 
ments in the prœcipe can be beld to be équivalent to an in- 
dorsement on the process as a notice to tbe défendant, — a 
question which it is unnecessary to détermine. The défendant 
did not waive the objection by his appearance, "which was 
spécial, reserving bis right to make this motion. And it was 
made seasonably af ter tbe filing of tbe oomplaint apprised him 
fully of the nature of the action. 

Motion granted. 
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Beown V. Pond and othera. 

{District Court, S. D. New York. November, 1880.) 

Where the prœdpe directing the clerk to issue summons in an action for 
"statutory penalty; amount claimed, $80,000," is followed by tlie 
service of auGh a summons on the défendant, who was first informed 
of tlie nature of tlie plaintifE's claim in an affldavit accompanying an 
order extending plaintifE's time to serve a complaint : 

Héld, tliat a inotion madeto set aside the summons mustbegranted 
for the same reasons that apply in the case between the same parties 
heretofore decided, [supra, 31.] 

Charles N. Judson and E. H. Bien, for défendants. 

Kohbe é Fowler, for plaintiff. 

Choate, D. J. Tliis is liLe the case between the same par- 
ties decided to-day, [supra, 31,] except that the complaint has 
been served. The prœdpe directs the clerk to issue summons 
in an action for "statutory penalty ; amount claimed, $80,000." 
It is shown by affidavit, and is not contradicted, that the de- 
fendant was first informed of the nature of the plaintiff'g claim 
on the sixteenth of June, 1880, upon the service of an affi- 
davit accompanying an order extending plaintiff's time to 
serve his complaint. This motion to set aside the summons 
was made on the twenty-first of June. 

For the reasons stated in the other case between the same 
parties the motion must be granted. 



Bbown V. Chubch and others. 
{District Court, 8. D. New York. November, 1880.) 

Action to Recover Pbnalties — Rev. St. § 4963 — Istdorsement — 
Kefeiience to Statute — Pbacticb. 

In an action to recover penalties incurred under Rev. 8t. i 4963, 
relating to copyright, the summons was indorsed as follows : " For 
$2,500 debt for a penalty imposed by title 60, c. 3, of an act of con- 

gress entitled 'An act to revise the statutes,' etc., apprùved Jime 20, 



42 FEDERAL BEPORTEB. 

1874," and from tlie complaint servcd the nature of the action fully 
appeared. 

HM, that the indorsement was sufficiently definite and certain to 
notify tlie défendant of the statute upon which suit was brought. 

That, although it misdescribed the date, there was a sufflcient réf- 
érence to the " Act to revise and consolidate the statutes of the United 
States," etc., approved June 20, 1874, it appearing that the provisions 
imposing the penalty sued for were found in title 60, e. 3, of that act, 
and that it was the only act of congress containing a title 60 and 
chapter 3. 

AIso 7idd, that the indorsement substantially complied with the 
rule of practice (Protcn v. Pond, aupra, 31) and that the défendant 
was not misled by the error of date, 

Charles N. Judson and E. H, Bien, for défendant. 

Kobhc & Foivler, for plaintiff. 

Choate, D. J. Tliis is a suit to recover penaltiea incurred 
under Eev. St. § 4963, for marking as copyrighted articles sub- 
ject to copyright for which no copyright had been obtained. 
The complaint has been served, from which the nature of tha 
action fuUy appears. A motion ia now made to set aside the 
summons as irregular and unlawful on the ground that it was 
not duly indorsed with a référence to the statute imposing 
the penalties. The indorsement was as foUows : "For $2,600 
debt for a penalty imposed by title 60, c. 3, of an act of con- 
gress entitled 'An act to revise the statutes,' etc., approved 
June 20, 1874." It is objected that no such act as is hère 
described or referred to was approved on the twenty-second 
day of June, 1874, and that this is not a sufficient référence 
to the "Act to revise and consolidate the statutes of the 
United States," etc., approved June 20, 1874. The act last 
referred to contains in title 60, e. 3, relating to "copyrights," 
the provisions imposing the penalties sued for. The act is 
evidently misdescribed as respects the date of its approval, 
but the référence to it by the other descriptive terms is, I 
think, sufficiently certain and definite to give the défendant 
notice of the statute under which he is sued. The requisites 
ôf the notice on the summons, in order to be in substantial 
compliance with the statute of New York, are fully eonsidered 
in the case 6i Brown v. Pond, [supra, 31,] heretofore decided, 
and within the décisions cited in that case. I think it is clear 
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that there was in this case a Bubstantial compliance with the 
rule of practice, and that the error of date is immaterial and 
cannot hâve misled the défendant. In fact, there is no other 
act of eongress containing a title 60, c. 3. except that approved 
June 20, 1874, and that act is suffioiently and properly re- 
ferred to as an "Act to révise the statutes," etc. 
Motion denied. 



United States ». Kindebd. 

{Circuit Court, E. D. Virginia. December 10, 1880.) 

1. Justice of the Pbacb — Act of Consbess — Indictmbnt — Fédérai. 
Court.— The wilful and corrupt violation of an act of eongress by a 
justice of the peace of a state, in the exercise of his office, will ren- 
der him liable to indictment in fédéral court. — [Ed. 

Motion to Quash Indictment. 

L. L. Lewis, U. S. Att'y, appeared for the prosecution. 

John Lyon, for the defence, relied in support of his plea, 
demurrer, and motion on Broom's Légal Maxims, 66-7; 
Missouri v. Lewis, 91 U. S. 31 ; Ex parte Virginia, 90 U. S. 
344; Bradwelly. State, 16 Wall. 139; Slaughter-house Cases, 
Id. 77; Lane County v. Oregon, 7 Wall. 76; Kentucky v. 
Dennison, 24 How. 107; Ableman v. Booth, 21 How. 516; 
18 St. at Large 356; and Queen v. Badger, 45 Eng. C. L. E. 
468. 

Htjghes, D. J. This indictment charges the défendant 
with unla-wfully and corruptly endeavoring to influence, ob- 
struât, and impede the due administration of justice in the 
district court of the United States for the eastern district of 
Yirginia, in having, upon a warrant sued out by one William 
Myrick, dealt with J. P. Davis, a witness under recognizance 
in the United States court, in the manner set forth in the 
'indictment; that is to say, the indictment, after setting out 
the facts connected with the warrant, including whipping and 
unlawful imprisonment, charges that Kindred did issue said 
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' warrant of arrest, and did impose said sentence upon tbe said 
Davis to influence ànd obstruct him as a witness in said 
court of the United States, andwith the further intent to 
influence, obstruct, and impede the due administration of 
justice in the said court. 

There is a motion to quash the indictment for want of ju- 
risdiction; a demurrer to the indictment based on the same 
ground of defenee; and a spécial plea in bar setting out that 
Kindred, in ail that he did, acted as a judicial ofScer, and 
claiming that if he acted only erroneously he is exempt from 
trial, because his act was judicial, and can only be reviewed 
by a state court of appellate jurisdiction ; and if he acted 
corruptly he is amenable only to the authorities and courts 
of Virginia, and is not amenable to trial and punîshment by 
any court of the United States. To this plea there -is a 
d'emùrrér by thé Uûitëd StatôB. 

li'is not pfetended, if ttiere were nO charge of wilfulmal- 

feasance or corruption hère, but only of erroneous action by 
the justice of the peace in his judicial capacity, that the 
court of the United States would hâve jurisdiction to review 
the erroneous judgmeiit committed in the discharge of a 
judicial funotion. Furtherrnorp, althpugh justices of the 
péace and ail judicial officers.are liable to indictment or 
arraignment in some maniier for eorrupt acts committed in 
the exercise of, their judicial funetions, yet it is not pretended 
that. a court of the United States may try an indictment 
brought for every such oorrupt judicial act against judicial 
officers of the state. The United States court has no such 
gênerai power. But it is contended by the United States 
that if a law of congress, passed as necessary and proper for 
■carrying into effect any constitutional provision, is corruptly 
violated by any person, even though he be a judicial oiScer 
of a state, such person is amenable to prosecution in a United 
States court for such offence. 

The fédéral government, its ofQcers, and courts hâve cer- 
tain well- defined powers. The government may establish a 
post-ofiice System, do ail acts necessary to conducting it 
«fficiently, pass laws for punishing déprédations upon the 
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mails, ànd empower its cburtô to ônforce those îawS'.^ So^it 
inay establish a customs system, an internai revenueisystem, 
a judiciary'Bystein, and dô ôther things especially authorized 
by the national constitution; ahd it may pass ail laws neces- 
sary and prôper for ca,rrying into exécution the spécifie pow- 
ers grantfed by that instrument. The peculiarity of onr 
fédéral government, distinguishing it from ail other confed- 
eracies previously existing, and from the corifederaoy of 1780 
to 1789, -which existed under the old articles' of confédération, 
is that it is eïapowered to act upon individnals in the states 
in thé exercise of the powers that hâve been adverted to, and 
is not limited in its powers to demands upon the constituent 
states in their corporate càpacity.' Its laws affeet individu- 
aïs, its authority Controls individûals, its officers' deal with 
individua,ls, its courts havé côgnizaiice of individûals, and, 
as the law is net a respecter ai persons, ifany îndividual 
■wilfully and ijorruptly violâtes à law bf 'Gongress it -willàn 
igëneral not ' avail' him to plead that he is exempt from 
àcè'ouhtabilïty by reàson'of hfe'being 'an ôfficër of a fltate, and 
'dîâ the act ■•wlth^ which hé ia clhargedaa an officer of the 

'state.' ' ;;-.-' ;,;. ::,..,.;;,. 

It is vèry true', as hàs been dèoided in ■ the cases cited.' at 
Wr'by deïeûdaht'tfti6tih8ël,thiat state officers are, ab^euch, 
exerhpt from thé operàtion'k)f certain laws of the tlniied 
States^ A state of&cer's sàîâry; for instance, cftrktot he taxed 
by thè United States, béoatlsô the power.tô tâx would carry 
the power 'to destroy, an'd it is inconipatible with thecorai^ty 
vrhich should subsist betw^én the f ederar govetnment ' and 
those of the states that any général law of eongress taxing 
salaries should be extended to thé salaries of state officers. 
See CoUector v. Day, 11 Wall. 125. So a state offiôer, ap- 
pointed under state laws, responsible to state courts, and 
charged with duties and service to the state, is not in gênerai 
liable to process from United States courts requiring him to 
perform positire duties imposed by laws of eongress. See 
Kenlucky v. Dennison, 24 How. 107. 

But I am sure that thèse and like cases which hâve been 
deeided, and were cited by defendant's counsel, none of them 
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go to the extent of deciding that a state officer wlio wllfully 
and oorruptly violâtes a law of congress, passed for any of 
the coinstitutional purposea which hâve been indieated, is, 
qiM state officer, clotbed with impunity for his crime, and 
exempted from punishment. The laws of the United Statea 
operate upon individuals without any référence in gênerai to 
their relations to the state, The accident of their being state 
offîcers does not in gênerai affect their liability as citizens to 
the ordinary process and jurisdiction of the courts of the 
United States, and, as before said, if they commit crimes 
against the United States they are punishable for such 
crimes. 

Now, in the présent case, a law is charged to hâve been 
violated wbich is necessary and proper to securing the effi- 
cient administration of their functions by the courts of the 
United States. There could be no proper administration of 
justice if the strong and influential were at liberty to arrest, 
imprison, and otherwise intimidate the weak and timid, and 
detain them from attendance as witnesses before the United 
States courts. Congress has constitutional power to pass 
laws proper for preventing the commission of this offence, 
and the plea and demurrer of the défendant virtually admits 
that he would be amenable to thèse laws but for the fact that 
be, in the acts complained of, was acting in the judicial 
capacity of a justice of the peace of the state of Virginia. 
So that the only question for considération is whether a jus- 
tice of the peace of a state may, in the exercise of his office, 
wilfully and corruptly violate a law of the United States. If 
this indictment mérely charged the défendant with an erro- 
neous judgment it could not be sustained, for errors committed 
even by so humble a judicial officer as a justice of the peace 
cannot be reviewed, corrected, or punished by indictment in 
any courti but must go up to an appellate court for correction 
on appeal or writ of error. But this indictment charges a 
wilful and corrupt motive and action on the part of this jus- 
tice : charges an offence which is especially made punishable 
by a constitutional law of congress passed in 1831. 

That justices of the peace and ail judicial officers are pun- 
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ishaWe at commoti la-w for corrupt conduct id their judicial 
offléé, When so ëxpressly cbarged by indictment, îs too well 
settled to need argument. The ease of Jacobs v. The. Com- 
monwealth, 2 Leigh, 709, is an instance in whioh the courts 
hâve recognized this liability in thié state of Virginia. 

It is hardly worth /whilé to notice the pretension that if 
this défendant is indictable at ail it is only in a court of the 
state. In gênerai, offences în violation of acts of congress 
are indictable only in courts bit the United States, In some 
instances in the past a îeyf offences of this class hâve been 
ref erred, by express provision of law, to state courts for trial ; 
but Buch is not the policy of congress, and the practice, 
always exceptional and occasional, may now be regarded as 
abandoned. So the only question is whether state justices 
of the peace àré liable, under an act' of congress, to indict- 
ment in United States courts for a statutory -off ence, charged 
to bave been committôd wilfuUy and corruptly. 

I think, after what has been said, that this proposition is 
too plain for argument, and I will overrule the defendant's 
demurrer, deny his motion to quash, and Bustain the prose- 
cution's demurrer to the plea. 



In THB Mattbb OF JEjitohpield, Bankrupt. 

{District Court, 8. D. New York. December 22, 1880.) 

1. MAusHAtLina AssBTs— Rev. Bt. 5121 — What ark Availabu! A-ssetb 
-t-Neglbct TO Ebcovbr Them. 

The rule as to marshalling assetsïn bantruptcy prescribed by Èev. 
Bt. '6121, requiring that firmi àssets-sliail be first applied to the pay- 
inent of flrta debtsj and individual àâsets to the p^ymeat of individual 
debts, and the rijle of equity, that where there are no flrm assets the 
flrra creditors shall share pari paasu with the individual créditera in 
the individual asaets, are not limited to the case where there has been 
an adjudication in bankruptcy bf the .flrm. . Both the rule an{i the 
exception apply y^here the jndiyidual partners hâve been adjudicated 
bankrupts on pétitions against them iijdividually. 

Thé flrm creditors haVe a right to sharô ^owt j)a««i»'With individual 
creditbrs in the individual estate, wher» the flrm aâsets are no^mora 
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than suffloient to pay the costs and expeases properîy chargeablt to 
the flrm estate. In re Sflocum <è Oo. U. 8. D. C. Vt. Oct. 4, 1879 ; 
aSàïmcA, Blatchford, 0. J., Dec. 13, 1880. 

Where the bankrupt and his partner, being engagad as a flrm in 
the business of constructing a railroad, failed shortly before the péti- 
tions in bankruptcy against the individual partners were. filed, an 
«ttempt to hâve the flrjji adjudieated having been abandoned by rea- 
son of the requisite numberof creditors faillng to join in the pétition, 
and assets of the flrm, conaisting of tailroad cars and horses used by 
them in work on the railroad, worth several thousand dollars, passed, 
with the property of the railroad company, into the hands of a re- 
ceiver of its property, appointed in an action brought in a state court 
after the flrm failed, and shortly before the flling of the pétitions, 
and it was not shown that the receiver had any title or rightful daim 
to the property, nor what had become of it during the seven yearg 
that hâve elapsed since he took possession : 

Held, that the petitioners failed to establish the fact that there were 
no flrm assets available for the payment of flrm debts, and that the flrm 
creditors were not entitled to ahare pari passu with the individual 
creditors in the .estate of the bankrupt. 

That the test of available assets for such purpose is whether, at the 
time of the flling of the pétition In bankruptcy, there Was an availa- 
ble fund to pay flrm creditors ; and a neglect by the flrm creditors to 
avail themselves of such fund then existing, whereby it has been dis- 
sipated or lost to them, does not enlarge their equity against the 
individual estate, although in fact they hava been paid nothing on 
their debts. 

E. E. Anderson, for petitioners, cited In re Jewett, 1 N. B. 
E. 491; In re Doicnirig, 3 N. B. E. 748; In re Melick, é N. 
B. E. 97; In re Goedde, G N. B. E. 296; In re Knight, 8 N. 
B. E. 436; In re McEwen, 12 N. B. E. 11; In re Collier, là. 
266. 

W. Howard Watt and N. J. Vanderpoel, for assignée and 
individual creditors, cited Story on Partnership, §§ 376j 380; 
In re Byrne, 1 N. B. E. 464;. In re Hartough, 3 N. B. E. 422; 
In re Jewett, 1 N. B. E. 491; In re Downing, 3 N. B. E. 748; 
In re Knight, 8 N. B. E. 436 ; In re Frear, 1 N, B. E. 660 ; 
In re McGuire, 8 Ben. 452 ; In re Noonan, 10 N. B. E. 300 ; 
Barclay v. Phelps, 4 Met. 397; Hudgins v. Lane, 11 N. B. E. 
462; In re Plamb, 17 N. B. E. 76; Crompton v. Conklin, 15 
N. B. E. 417; Corey v. Perry, 17 N. B. E. 147; In re Lewis, 
1 N. B. E. 239; In re Little, ïd. 341 ; In re Wink'ens, 2 N. B. 
E. 349; Foster v. Pratt, 3 N. B. E. 238 ; Bant v.Iron Co. 18 
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N. B. E. 279; In re Grady, 3 N. B. E, 227; In re Shephard, 
Id. 172; Forsyth v. Merritt, Id. 48; In re Hopkins, 18 N, B. 
E. 396; In re Abbe, 2 N. B. E. 75; Tucker v, Oxley, 5 Cr. 34; 
Merrill v. Neil, 8 IIow. 415; Howe v. Lawrence, 9 Cush. 553 ; 
Summerset, etc., Works v. Minot, 10 Cush. 592; I^ofeè v. Mudge, 
14 Gray, 534 ; Wild v. Z)eaw, 3 Allen. 579 ; In re Johnson, 2 
Lowell, 130; In re Long, 9 N. B. E. 227; In re Morse, 13 N. 
B. E. 376 ; In re Berrians, 6 Ben. 297. 

Choate, D. J. This is an application on the part of firm 
creditors to be allowed to share pari passu with individual 
creditors in the proceeds of the individual estate of the bank- 
rupt. The bankrupt, at and before his bankruptcy, was a 
partner with his brother, Electus B. Litchfield, in the businesa 
of constructing a railroad, and the petitioners are the crédit- 
era of the firm. Both of the partners were separately adju- 
dicated bankrupt, and no adjudication of the firm bas ever 
been had. Soon after the adjudication of this bankrupt, and 
after his death, an attempt was made to adjuJicate the firm 
by the commencement of proceedings against Electus B, 
Litchfield as survivor of his copartner, this bankrupt, but 
the requisite proporLioa of the creditors did not join in the 
pétition, and the proceeding was abandoned. 

The claim of the petitioners is that they are entitled to 
share pari passu with the individual creditors of the bank- 
rupt in his estate, beoause there were, as they claim, no firm 
assets available for paying any part of the firm debts, and 
on the fnrther ground that, where there is no adjudication of 
the firm, the provisions of section 36 of the bankrupt law, 
(Eev. St. 5121,) which require the assets to be marshalled, 
and the firm assets to be applied, in the first instance, to the 
payment of the firm debts, and the individual assets to the 
individual debts, do not apply, but that in each case joint and 
separate creditors ail share alike. 

The counsel for the assignée bas contended at great length, 
and upon a review of the many conflicting décisions on this 
perplexing question, that theire is no exception to the rule of 
marshalling the assets between firm and individual creditors^ 

y.5,no.l — é 
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«S required by section 36, Eev. St. 5121, in case of there 
being no firm assets ; that the proyisious of that section are 
imperative, and admit of no such exception or qualification, 
although under other Systems of law, upon alleged équitable 
considérations, such an exception bas been .establisbed. It 
is, however, unnecessary to go into this question, because in 
a récent décision, which is conclusive on this court, the right 
of firm creditors to share pari passu with individul créditera 
in the individual estate has been recognized and enforced, 
where the firm, as well as the individual partners, had been 
adjudicated, and the firm assets were not more than sufficient 
to pay the costs and expansés properly chargeable to the firm 
-estate. In re Slocum d Co. D. C. Dist. Vt. Oct. 4, 1879 ; S. G. 
affirmed, on review, by Blatchford, G. J., Dec. 13, 1880. That 
^juestion is not, therefore, open in this court, in a case where 
the firm has been adjudicated. 

It has been doubted whether the rule of marshalling asseta 
prescribed in section 36, Eev. St. 5121, has any application 
where, as in the présent case, there has been no adjudication 
■of the firm. In re Downing, 3 N. B. E. 753; In re Melick,4L 
N. B. E. 99; Ira re Long, 9 N. B. E. 240. After a careful 
examination of ail the cases cited, however, I am of opinion 
■that both the rule and the exception, in case of there being no 
firm assets, apply as well where there is not as where there 
is an adjudication of the firm; that both the rule and the 
exception are weU-established rules of equity in the liquida- 
tion of the assets of insolvent partnerships, of gênerai appli- 
cation, the principles of which are recognized as applicable 
to cases under the bankrupt law by the thirty-sixth section, 
and that there is no décisive expression of an inteht in any 
of the other provisions of the law to ignore them or prevent 
their application; that the rule and the exception to it, as 
determining the rights of the différent! classes of creditors, 
resting as they do on well-known and long-recognized equitiea 
between différent classes of creditors, those equities are not 
în any sensé altered by the accidentai circumstanoe-that there 
was no adjudication of the firm; that the neglect of the co- 
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partners themselves, or of the firm creditors, to procure such 
an adjudication, cannot alter the respective interests of the 
différent classes of creditors in the assets; and especially 
that the voluntary failure of the copartners, or their firm 
creditors, to act in this respect, cannot hâve been intended by 
the framers of this law to diminish the interest of the indi- 
vidual creditors in the estate of their debtor, the individual 
bankrupt. 

Assuming, then, that the non-existence of firm assets avail- 
able for the payment of some part of the firm debts will 
entitle the firm creditors to share pari passu in the individual 
estate, and that the existence of such assets will exelude them 
from Buch right to share in those assets, it is necessary to 
détermine whether, upon the évidence in this case, there were, 
within the meaning of this rule, any such available assets. 
The non-existence of such assets is seriously contended for by 
the petitioners, but I think the proofa do not establish the 
fact. Shortly before their bahkruptcy the firm purchased 10 
cars, to be used by them in the construction of the railroad, 
and at the tinie of their bankruptcy thèse cars, which cost 
them $10,000, were on the railroad, and were worth nearly 
what they cost. The firm is shown also to hâve owned a 
pair of horses, worth about $400, which were also used by 
them in their work upon the railroad. After the firm failed, 
and shortly before the pétitions in bankruptcy against the 
individual partners were filed, a receiver of the property of 
the railroad company was appointed in a suit brought in a 
state court, and he took into his possession thèse cars and 
horses, together with the property of the railroad company. 
There is no évidence which justifies the conclusion that the 
receiver acquired any title whatever to the cars or the horses. 
So far as appears he took possession of them because he 
found them on the railroad, and' nobody ever made any olaim 
on him for them, What ha» become of them in the seven 
years that bave since elapsed isnot shown. It may, however, 
be now sàfely assumed that they are virtually lost, both to 
the firm and its creditors; but I see no reason to doubt that 
if a claim had been made at the time, in accorcbnce with 
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what appears to liave béent the riglits of the parties, they 
would hâve been surretularDiî by thè receiver withbut litiga- 
tion, or could hâve been obtained from him by & suit of 
replevin brought by an assignée in bankruptcy of the firm. 
It is indeed argued that because the receiver had a large 
claim against the firm fér breach of contract he would hâve 
either suceessfuliy resisted this claim, or made it so expensive 
to enforce that the claim for this property must be regarded 
as worthless. It cannot, however, be assumed that a receiver, 
the ofi&cer of a court, would, or would be allowed to, interpose 
vexations obstacles to the assertion of so clear- a right of 
property; and I see no way in which he oould make his claim 
against the firm for breach of contract available todefeat the 
claim of an assignée for ereditors to spécifie chattels belong- 
ing to the bankrupts, in wMoh the. receiver, as a creditor, 
would hâve no greater intèrest than any other creditor,' and 
in which he certainly aoquired no ne w intèrest by air acci- 
dentai possession, even tbough when he took that possession 
it may hâve been upon the supposition on his part that he 
iad a right to the property : as receiver of the ; railroad Com- 
pany. The test of available aasets is, I thinky whetker,.at 
the time of the filing of the pétition in^ bankruptcy, there was 

van available fund to pay firm rcEeditors,: and if, by theirheg- 
dect to avail themselves of such fund, eitherthrough ignorance 
■of its existence or otherwise, the fund then existing has been 

itdissipated or lost, it does noi seem to me that their equity 
against the individual estate is enlarged. Ordinarily, where 
an assignée is appointed, and administers the property under 
"the law, and in fact he doeSnot realîze anything above costs 
and expenses, it may be assumed that the property was 
worth nothing as a fund for payment of debts at the time of 
filing the pétition. The presumption certainly is that he has 
realized its entire value. But no such presumption can be 
indulged where the proof is that the property then had sub- 
stantial value, and the failure to realize upon it is owing to 
the fact that it was abandoned and never administered. It 
is unnecessary to examine the question as to any other alleged 
assets of the firm. 
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On the ground, therefore, of a failure to prove the non- 
existence of firm assets,-the petitioners' application to share 
pari passu in the individual estate must be denied. 

Pétition dismissed. 



In re Bbab and others, Bankrupts. 

(District Court, S. D. New York. December, 1880.) 

1. Date of Filino Pétition— Rev. 8t. 5024 — Sbcdred I)ebt of Pkti- 

TIONING CliEDITOB — WaiVEU. 

A pétition for adjudication in bankruptcy is to be deemed as flled 
wlthin the meaning of Kev. St. } 5024, from the time it is presented 
to the clerk for the action of the court. The time of filing does not 
date from the time when the clerk présents it to the judge for his 
action as to issuing an order to show cause. 

A secured créditer, who joins in à creditors' pétition, thereby repre- 
gents himself as an unsecured créditer, and must be hëld to haVe 
■waived or abandoned his security ; . and his pétition for payment of 
judgment from the proceedg of property sold by the assignée in bank- 
ruptcy, on the ground that he had înade a levy of his exécution pribr 
to the filing of the creditors' pétition, must be denied. ' 

It is immaterial that the creditor's signature was not necessary *o 
make up the number of creditors and amount required by the stat- 
ute. 

George Bell, for petitioner. 

F. W. Hendricks, for assignée. 

Croate, D. J. This is an application by a creditor, 
Holmes, Booth & Haydens, a manuf acturing corporation, for 
payment of a judgment recovered by it before the bankruptcy 
out of the proceeds of the property sold by the assignée. 
The property was sold under the order of the court, free from 
the claim of this creditor, and it is now insisted that at the 
time of the filing of the pétition it had a lien by levy of exé- 
cution on the property. The material f acts are as follows : 
On the ninth day of March, 1878, a creditors' pétition, in 
which this creditor joined, was presented by the attomey for 
the petitioning creditors to the clerk of this court. It was 
by the clerk on the same day laid before the judge, who made 
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a mémorandum thereon of certain defeets in the averments 
and the vérification of the pétition. On the morning of the 
eleventh of March the attorney of the petitioning creditors 
took the pétition from the clerk's office and caused thèse 
defeets to be supplied, and returned the pétition reverified to 
the clerk's office before noon on that day. On the same day, 
at 20 minutes after 1 o'clock in the afternoon, the exécution 
on this creditors' judgment was put in the hands of the sher- 
ifif for service, and îrom that honr it is claimed that the lien 
of the exécution attached to the goods -which hâve since been 
sold. The pétition came again before the judge on the 
eleventh of March, and on that day he directed the issue of 
an order to show cause against the alleged bankrupt. At the 
time the pétition was returned by the judge to the clerk, it 
was marked by the clerk: "Filed March 11, 18?8, at 3 
o'clock p. M." This creditor gave authority to the attorney 
for the petitioning creditors to présent and prosecute the péti- 
tion in its behalf with other creditors, and il had not revoked 
this authority on the eleventh of March, 1878. The cred- 
itors' pétition alleged that the petitioners "believe and allège 
the fact to be that they constitute at least one-fourth in num- 
ber of ail the creditors of the said I. Bear & Sons, whose 
claims exceed $250, and that the aggregate of ihe debts due 
by the said I. Bear & Sons to your petitioners, provable under 
the Eevised States and unsecured, amount to at least one- 
third of ail the debts of the said I, Bear & Sons provable 
under the Eevised Sta tûtes." 

The first objection made to this claim is that the créditera* 
pétition had been filed within the meaning of the bankrupt 
law before the levy, and that, therefore, this creditor acquired 
no lien thereby. I think this objection is well taken. It is 
évident from the statute that the commencement of a bank- 
ruptcy proceeding, upon which event the property, by rela- 
tion back, passes to the assignée subsequently appointed, 
is the filing of the pétition. A présentation of a pétition 
to the clerk for the action of the court is, I think, to be 
considered a filing, whether the clerk then marks it filed 
or not. Eev. St. § 5024, evidently implies that the filing 
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preccdes the action of the iudge in determinîng whether 
or not an order to show cause may properly Ibsus upon 
it; and the time of filing is not the time when the clerk 
itjresents it to the judge, but the time when it is lodged in 
the clerk's office ready to be presented to the judge. ThÏH 
pétition must, therefore, be considered as having been filed 
at least as early as 12 o'clock on the eleventh of March, even 
if the withdrawal of the pétition on the morning of that day 
operated to annul the proceeding of Saturday as a filing. 
Tt is urged that, under the circumstances shown, it was not 
presented to the clerk on the elieventh for filing, unless the 
judge should find it to be in such form as to authorize the 
issue of an order to show cause ; but I cannot find in the tes- 
timony any évidence of a qualified delivery to the clerk. 

I think, also, it is very clear that by joining in the cred- 
itors' pétition this créditer waived any lien or security which 
it may bave acquired by the levy, even if the pétition should 
be held not to hâve been filed till 3 o'clock on the eleventh of 
March. The creditors -who can join in a creditors' pétition 
are unsecured creditors only. Creditors whose debts are 
provable under the act must join tp the requisite number 
and amount. Eev. St. § 5021. Secured creditors may 
prove their debts in fuU, in which case they waive or abandon 
their security, or they may hâve the security valued and prove 
for the balance. Eev. St. § 5075. By the, pétition this 
«reditor represented to the court that its debt was unsecured, 
that it was provable under the act, and that the aggregate of 
its debt and those of the other petitioners constituted the 
requisite number and amount of ail the unsecured debts of 
the alleged bankrupts. On the faith of this averment this 
«reditor and his co-petitioners obtained the adjudication of 
the bankrupts. This petitioner is obviously bound by this 
averment, and cannot now be heard to aver the contrary, 
especially for the purpose of gaining some advantage in the 
distribution of the estate over its co-petitioners. It is imma- 
terial if, as suggested on its behalf, there was the requisite 
number and amount without ineluding this debt. The .peti- 
tioner took its position théii as. an unsecured oreditor, and 
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good faith requires that it should be held to it. If, for any 
BiifËcîeiit reason, it was entitled to be rélieved from that po- 
sition, it should hâve asked leave of the court to withdra-v» 
its name. As it did not do so then, it is uow too laie. 
Pétition dismissed, with costs. 



Beown V. Howard, Assignée, etc. 
{Circuit Court, D. New Eampshire. , 1880.) 

1. Bankbttptct— Implied Trust — Vendée op Cestui Que Trust— Part- 
NERSHiP GuARAîTTY— Individual Liability. — Brown bought a pièce 
of land in Chelsea, Massachusetts, at the request of J. C. Carr, -who 
made the cash payment. Brown gave his notes and a mortgage of 
the land for the remainder of the purchase money. No writing passed 
between J. C. Carr and Brown. James M. Carr and his partner, Hill, 
together with one Cheever and one Dearborn, subsequently entered into 
an oral agreement with J. 0. Carr to take four-fifths of the purchase, 
and thereafter the interest and taxes were paid in thèse proportions. 
The mortgage and notes were, after a time, transferred to a bank, and 
Hill & Carr, as partners, guarantied their payment. Upon failure 
of ail the parties concerned, the bank proved upon their guaranty 
against the joint estate of Hill & Carr for the amount of the notes, 
legs the agreed value of the land, and offered proof for the like 
amount against the separate estate of James M. Carr. The bank sub- 
sequently withdrew this claim against the separate estate upon a set- 
tlement made with Brown, taking his note for $5,544.26, and giving 
him an agreement that he should not be called upon to pay the note, 
but only what he might obtain in dividends frora the bankrupt's 
estate. Held, under thèse circumstances, that Brown could not 
provefor the amount of the note against the bankrupt's estate. — [Ed. 

Assumpsit. 

H. S. Clark, for Brown. 

Mr. Frink, for Howard, appellant. 

LowELL, C. J. This is an action of assumpsit to ascertain 
whether the separate estate of James M. Carr, a bankrupt, is 
indobted to C. W. Brown in the sum of $5,544.26, or any 
part of it. It bas been submitted to this court without a 

jury. 

The case appears to be a very différent one from that which 
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was presented to the district court, judging by the opinion of 
that court, which I hâve seen. Thèse cases are oalled "ap- 
peals," but they are considered like original actions, and ail 
the proof is, or may be, gone into de novo. 

The plaintiff, Brown, bought a pièce of land, in Chelsea, 
Massachusetts, at auction, at the request of Jeremiah C. 
Carr, who made the cash payment, and the plaintiff gave Ms 
notes and" a mortgage of the land for the remainder of the 
purchase money, amounting to somefthing over $5,000. Pricea 
bave since fallen so much that the land has been taken by the 
présent holder of the mortgage at an agreed valuation of 
$1,200. No writing was passed between J. C. Carr and the 
plaintiff. 

Soon after the sale, though whether some few weeks or a 
month or more it is not certain, four othér persons, to-wit, 
James M. Carr and his partner, Hill, and one Cheever and 
one Dearborn, orally agreed with J. C. Carr to take four-fiftha 
of the purchase, and thereafter the interest and taxes were 
paid in thèse proportions; but whether the bankrupts, Hill 
& Carr, were to take aa partners or not is one of the disputed 
questions. 

After a time the mortgage and notes secured by it were 
transferred to the First National Bank of Newburyport, the 
présent holders, and Hill & Carr, as partners, guarantied their 
payment. Still later, Hill & Carr and ail the othet parties 
failed, and one of them has died. The bank proved upon 
their guaranty against the joint estate of Hill & Carr for the 
amounts of the notes, after deducting the agreed value of the 
land, and 'offered proof for a like amount against the separate 
estate of Carr, but after argument they withdrew this claim 
and made a settlement with Brown, the plaintiff, taking his 
note for the amount of $5,544.26, and giving him an agree- 
ment that he should not be called upon to pay the note, but 
only what he might obtain in dividends from this or other 
bankrupts' estâtes. Thereupon Brown offered to prove this 
sum of $5,544.26 against the bankrupt's estate, and the point 
to be decided is whether he can do so. Brown was a trustée 
for J. C. Carr, (not the bankrupt,) and might, I suppose, 
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have maintaîned a bill in equity against him for repayment. 
He could have no action at law, because there was no eontract 
binding at law, but only an implied trust. 

When J. G. Càrr orally agreed to sell four-fifths of tlie 
land to this bankrupt and others, if the agreement was bind- 
ing in equity, without writing, which is very doubtful, under 
the law of Massachusetts he could in equity require them to 
bear four-âfthsof the loss orof theexpense. It byno means 
followB that Brown could:have maintained any suit against 
them. It appears af&rmatively hère, though not in the dis- 
trict court, that Brown had no eontract or promise of any 
sort, or any conversation looking towards a promise, witli the 
bankrupt, and there is no évidence that he had with any of 
the four who were to buy of J. C. Carr. I am at a loss, 
therefore, to see how an action of assumpsit or a bill could 
have been maintained by him against this bankrupt before 
his bankruptcy. 

The payment which Brown made to the bank by giving 
them his note, was made long after the bankruptcy, and for 
the purpose of enabling him to make the proof. It is an 
indirect mode of drawing a dividend for the bank, when they 
have withdrawn their own offer of proof. There is no objec- 
tion to this if there was a liability by the bankrupt to indem- 
nify Brown, which has beoome absolute and been liquidated 
since the bankruptcy began. But I cannot discover tliat lia- 
bility. 

Besides, this debt has once been proved against the joint 
estate of Hill & Carr, and it can now be proved again against 
their separate estate only upon évidence that their copart- 
nership guaranty was given as security for their separate 
liability; but the évidence before me, though not entirely 
satisfactory, is ail one way — that Hill & Carr were to own 
this land as partners, and not as mère tenants in common. 
In the unsatisfactory state of the oral évidence, the very fact 
that they gave théir eopartnership guaranty is almost decisivo 
of this question. 
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In re Kinne, Bankrupt. 

(District Court, D. New Jersey. Decenibor 6, 1880.) 

1. BASBaïUPTCI — SeCDRED CREDITOB — PhOPBETT SoLD BtTBJBCT TO 

MoBTOAQE — Ubv. 8t. 4 5075. — A. creditor may prove his debt as unse- 
cured, and consent to the discharge of the bankrupt, where the prop- 
erty of the debtor, after being mortgaged for the debt, was subse- 
quently sold undcr au exécution subject to such mortgage.— [Ed. 

In Bankruptcy. 

On Spécifications agaînst Diseharge. 

NixoK, D. J. Several spécifications bave been filed against 
the discharge of the bankrupt in this case, but they ail seem 
to grow out of or revolve around one transaction, to-wit: the 
proof of a secured debt by one of the consenting creditors 
without surrender of the security. The facts were thèse : One 
Michael Van Iderstine, in the month of November, 1872, 
Bold to the bankrupt a tract of land in the city of Paterson, 
and accepted his bond for $5,000, a portion of the considér- 
ation monèy, the payment of which was secured by a mort- 
gage upon the premises purchased. The property was sub- 
sequently sold by the sheriff of the county of Passaic as the 
property of the bankrupt, upon exécutions issued upon two 
judgments against him, bnt aold subject to the above-recited 
mortgage. Cornélius Hardenburgh became the purchaser, 
and received from a sheriflf a deed for the premises on the 
twenty-fourth of November, 1877, and has since been the 
owner. Michael Van Iderstine departing this life, Tennis 
Van Iderstine became the . aoting executor of the estate, and 
held the said bond of the bankrupt, secured by the real estate 
of Hardenburgh. He made no surrender of the mortgage, 
but proved his bond as the unsecured debt of the bankrupt, 
and afterwards signed a power of attorney, authorizing the 
attorney named to consent to the discharge of the bankrupt 
for the payment of his debts. 

The single question presented is -whether the holding of 
security for a debt, on property not owned by the bankrupt, 
prevents the creditor from proving his debt as unsecured and 
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from consenting to the discharge. It would seem tLat there 
ought not to be any difficulty or doubt about such a ques- 
tion. It bas been settled for a long time. The créditer 
holds the bond of thé bankrupt as an évidence of the bank- 
rupt's indebtedness to him. The only security -which the 
act requires him to surrender, before he proves bis claim 
in order to participate in the dividends of the estate, is 
a "mortgage or pledge of real or personal property of the 
bankrupt." Ses section 5075, U. S. Eev. St. He may re- 
tain whatever other security he is fortunate enough to hâve, 
and may look to and exhaust ail the sources of payment which 
he holds, until his claim is fuUy satisfied. Such was the 
dictum of Lord Chaneellor Hardwick, in 1743, in Ex parte 
Bennett, 2 Atk. 527; and such has been the uniform ruling 
of the English and American courts in bankrnptcy c^ses from 
that day to this. Exparte Pwrr, 18 Ves. 65 ; English v. Bra- 
ley, 2 Bos. & Pul. 62; In re Babcock, 3 Story, 393; In re 
Cram, 1 N. B. E. 504; In re Dunkerson, 4 Biss, 253; In re 
Anderson, 12 N. B. E. 502. 

The bankrupt is entitled to his discharge. 



In re Estes & Cabter. 

(Cir&uit Oov/rt, D. Oregon. December 13, 1880.) 

1, IfRADDUl-ENT CONVBTAIICll — SUBSHQtrEIÎT JUDGMBNT— LtEN. — The Stat- 

ute of Oregon coneerning fraudaient conveyanoes provides, among 
other things, that erery conveyance of anj' estate in lands " made 
with intent to hinder, delay, or defraud creditors of their lawful 
demands, * * * as against the person so hindered, delayed, or 
defrauded, shall he void," Bdd, under this statute, that until the 
conveyarice is set aside a mère équitable right remains in the creditor, 
■which he may or may not enforce, and until he does enforce it the 
estate is in the grantee, and upon it a judgment creditor aciiuirea no 
lien by Ma judgment. — [Ed. 

In Bankruptcy. Errer to the district court. 
FiBLD, C. J. In July, 1877, Levi Estes and Cîharles M. 
Carter, as partners, composing the firm of Estes & Carter, 
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and as iudivicluals, were adjudged bankruptB by the district 
court of Oregon. ' > 

■ lin May of the previous yeai:, 1876, Estes was the ownerof 
anundivided half interest in certain real property in the city 
of Portland, in that state; and, being at the time insolvent, 
he conveyed the same, subject to a mortgage thereon, to one 
Cole, with intent to hinder, delay, and defraud his creditors. 
Subseqnently to this conveyaiioe several judgments were . ob- 
tained by différent parties against the bankrupts as partners; 
and one judgment wasi obtained against Estes individually, 
ail of which were duly docketed in the cQunty where the prop- 
erty was situated, so as to become a lien upon it, if, after the 
oonveyance, it oonld be subject to the lien of the judgments. 
In December, 1879, the conveyance was set aside by the 
decree of this court in a suit broiight by the assignée of the 
bankrupts; and afterwards the property was sold by him, 
free from ail liens except that of the mortgage mentioned, and 
the proceeds he now holds for distribution. 

Of the claims proved against the estate of the bankrupts, 
over $8,000 are against Levi Estes individually, of which 
$836 are in judgment; and over $11,000 are against the 
bankrupts as partners, of which $4,361 are in judgments. 
The assets in the hauds of the assignée for distribution are 
about $6,000, ail of which hâve been derived from the sepa- 
rate property of Estes. The question for décision is whether 
the judgment créditera acquired by their judgments a lien 
upon the real property of Estes, so as to entitle them to thèse 
assets in préférence to the other creditors. The district court 
held that they did not acquire a lien on the property by their 
judgments, and that the assets must be applied to the pay- 
ment of the claims against Estes' individual estate, with- 
out regard to their asserted liens. The judgment creditors 
hâve, therefore, brought the case to the circuit court on writ 
of error. The statute of Oregon concerning fraudulent con- 
veyances is similar to that of other states, and is taken sub- 
stantiaUy from section 5 of 13 Elizabeth. It provides, among 
other things, that every conveyance of any estate in lands 
"made with intent to hinder, delay, or defraud creditors of 



62 FEDERAL EEPOKTER. 

their lawful demanda, * * * as against the person so 
hindered, delayed, or defrauded, shall be void." The convey- 
ance in such case, notwithstanding tins strong language, ia 
only voidable on the élection of the creditor, and is only made 
void by proceedings to set it aside, or to defeat its opération. 
It is good as between the parties and passes the estate. If a 
third party acquire the property from the fraudaient grantee 
for value without notice, he will hold the property even as 
against the defrauded creditor, AU of which shows that the 
property after the conveyance cannot, in strictness, be said to 
belong tô the grantor, and as such to fall at once under the 
lien of judgment recovered against him, 

The fraudulent conveyance may be defeated by a direct 
proceeding to set it aside, or in some states by the judgment 
creditor proceeding by levy upon and sale of the property, he 
thus asserting the invalidity of the conveyance as against 
him under the statute. When this latter proceeding is author- 
ized, it is only from the date of the levy that the creditor's 
right to the property, as against the fraudulent grantee, can 
be deemed to attach. 

But how far and under what circumstances judgments shall 
be a lien upon property of the debtor fraudulently conveyed 
to others is a matter of local law. When that is ascertained 
efficacy will be given to it in thé courts of the United States, 
In some states it is said that a judgment is a lien upon the 
property of a debtor fraudulently transferred, When that is 
the case, the position for which the judgment créditera hère 
contend will be maintained; but in Oregon the rule we hâve, 
Btated is the one which prevails, and that is that until the 
conveyance is set aside a mère équitable right remains in the 
creditor, which he may or may not enforce, and until he doea 
enforce it the estate is in the grantee, and upon it a judgment 
creditor acquires no lien by bis judgment. 

The decree of the district pourt is therefore aiSrmed. 

NoTB, See In re Ester di Oarter, 3 Féd. Rbp. 134. 
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The Bbidgepobt Wood Finishing Co. v. Hoopek and another. 

(Gireuit Court, D. Conneeticut. November 27, 1880.) 

1. Patent Pbocesb— Wood Fiilbr. — The patent granted to James 
Perry, dated September 11, 1866, does not authorize an infringement 
of the patent granted to Nathaniel Wheeler, dated January 18, 1876, 
for a " new and Useful procesa for flUing the grain and finishing the 
surfaces of woods." 

% Bamb — Chemical BiMii.AniTT. — Agrant of the exclusive right to vse, 
infusorial earth, or silicious mari, as a wood Aller, does not also give 
the right to use quartz, flint, or feldspar, although it be conceded that 
each of the five articles is, substantially, silica. — [Ed. 

S. J. Gordon, for plaintiff. 

Morris W. Seymour, for défendants. 

Shipman, D. J. This is a bill in equity, founded upon tbe 
alleged infringeràent of letters patent dated January 18, 1876, 
to Nathanîel Wheeler, assigner of the plaintiflE, for a "new 
and useful process for filling the grain and finishing the surT 
faces of woods." 

In the cabinet-maker's art it is necessary that the grain or 
the pores of the wood upon the surface should be filled with 
some materiàl in order that the surface may be smooth, resist 
moisture, and receive a permanent polish. Divers materials 
and combinàtions of materials, such as bees-wax, copal, starch, 
pumice stone, plaster of paris, and varions gums bave been 
used, but ail proved ineffectuai. They absorbed the varnish 
which wàSused for polishing, shrank, roUed out, or discolored 
the woOd. What was needed was a non-absorbent, transparent 
article which would fill the pores and make a permaneint, 
hard, smooth surface. 

The process of finishing cabinet work without the use of 
a filler involved a large expenditure of money and of time. 
It is described by the patentée as foUows : 

"I found" (in the Wheeler & Wilson Company's finishing 
départaient) "the System or process of finishing to bc, first, 
as the work came from the cabinet maker to give it a heavy 
coat of oil; to let that dry a week or more; then sand-paper 
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the wort with boiled linseed oil until the gum of the oil, the 
fiber of the wood, and the sand that came off the sand-paper 
produced a sort of gummy paste, which, in the process of 
rubbing, would lodge in the open pores of the wood, and 
which required much time and hard rubbing to fiU the grains 
passably. This gum being composed of oil required much 
time to dry ; otherwise, if varnished before it was dry, it would 
shrink in drying, and crack and displace the varnish. Thia 
was the process of finishing ail the ordinary work. The finer 
quality of work, known as 'hand-polish finish,' required to be 
varnished with from three to five coats of what is known as 
«craping varnish, which, when dry, was scraped off with a 
cabinet-maker's steel scraper, leaving none of the many coats 
of varnish on the work, except that in the grains of the word 
below the surface, after which from three to five Coats of pol- 
ishing varnish were applied ; then the work was rubbed down 
with pumice stone and water, and polished up with rotton 
etone and the hand ; the palm of the hand bringing the pol- 
ish up. This process is the same as heretofore used by ail 
the piano makers in the country." 

The invention, and the difficulties which it was intended to 
obviate, are thus described in the spécification: "Heretofore 
various materials hâve been used to fiU the grain in processes of 
finishing woods, such as pulverized mari, clay, flour, chalk, 
starch, and différent gums ; but ail are found to hâve objection- 
able features in use, which my new process is designed to obvi- 
ate. In some of the substances employed the particles, when 
powdered, are round or spherical, and without angles, and con- 
eequently do not readily adhère to each other and unité with 
the pores of the wood, and others are wanting in durability, 
and subject to injurions atmospheric action. I am also aware 
that various forms of infuaorial silicates hâve been used in 
mixtures for filling the grain of wood, but thèse are ail very 
powerful absorbents of liquids, and carry the moisture by the 
quality of their capillarity into the wood itself, which has to 
be removed by evaporation before the varnish can be applied 
to the surface of the wood, and which opens the pores when 
said moisture is evaporated, and prevents it from being solid- 
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ified, or producing a hard or smooth surface ready for the 
varnish. 

"I use finely-powdered flint, quartz, or feldspar, which are 
non-absorbents of moisture or liquid of any kind, and \?hîch 
fill the pores of the wood by the particles packing together 
similar to a concrète, and which are combined with any fluid 
substance that will permit them being rubbed into the sur- 
face, such as oil or varnish, or other similar fluids; the 
finely-powdered flint or quartz being so mixed to about the 
consistency of jelly, and colored if desired, to match the wood 
to be filled and polished. I apply the mixture with a pad of 
cloth or leather to the wood, and rub it into the pores until 
they are fuU, when, by a little eontinuous rubbing, the surplus 
material will adhère to the pad or cloth until the whole sur- 
face of the wood is cleaned off, leaving the pores of the wood 
entirely packed, and, when dry, presenting a smooth, hard, 
and glassy surface, of great durabUity, upon which one coat of 
varnish will produce ail the finish desired for fine furniture." 

The claim is : "In the art of filling wood, the employment 
of finely-powdered flint, quartz, or feldspar, mixed with oil 
or other fluent substance, substantially as described." 

The invention bas proved to be a great success. The fiUer 
has gone into extensive use, and has eflfected a very large 
saving of time and expense in the manufacture of furniture, 
and is used upon the finest work, It makes a hard, perma- 
nent, and glassy or transparent surface, impénétrable to oil 
or moisture, leaves the wood in its natural color, and requir- 
ing the application of but a single coat of varnish. The rea- 
Bons of its superiority eonsist in its non-absorbent quality, 
and mainly "in the peculiar nature of the ground quartz. The 
particles being angular, sharp, and, I might say, needle- 
pointed, they readily enter into and unité with the fiber of 
the wood, and, when once united with the fiber of the wood, 
it is impossible to displace them, and when large orifice* 
require to be filled the particles readily pack one upon an- 
other, and beoome permanent and solid." The jelly-like 
mixture of oil and varnish, with the quartz, forms, when 

v.5,no.l — 5 
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rubbed into tbe pores of the wood, "a hard, impénétrable 
substance, whioh in itself forms a protection to the wood." 

TKe défendants made and sold, prier to the date of the bill 
and after the assignaient of the patent, wood Aller which is 
Bubstantially the plaintiff's article, and, like the plaintifif's, 
made from powdered quartz. It is not denied that the manu- 
facture and sale of this material is an infringement of tbe 
plaintifs patent. Goodyear v. N. J. G. R. Co. 1 Fisher, 626. 

Tbe principal defence is that the défendants bad tbe rigbt 
to use tbe material under a lieense from James Perry, to 
•wbom was granted a patent, dated September 11, 1866, 
wbioh it is claimed inçludes tbe Wheeler patent. The spéci- 
fication and claims of tbe Perry patent are as foUows: "This 
invention consista in the use of a certain clay or mari, known 
to chemists as 'silicious mari' or 'infusorial eartb,' in tbe 
process of filling the grain of wood to' be polished. Tbe 
opération is effected in a similar manner to that in whicb 
otber materials for the same purpose are used ; that is, by 
rubbing the substance well into tbe pores and grain of wood 
in order to produce a close, bard surface, capable of being 
bighly finisbed; rotten stone and plaster of Paris being the 
most common materials used in this process. 

"Infusorial eartb, sucb as my invention embraces, may be 
used in the same state in which it is taken from tbe eartb, 
viz., an impalpable dust or powder of silicious character, or it 
may be prepared for use in a manner which I will now describe. 
One-half ounce of sal ammoniac, (muriate of ammonia,) one- 
balf pound of white vitriol, (sulphate of zinc,) one ounce of 
gum arable, and half a gill of gum tragacanth, (dissolved in 
water,) are put into two quarts of water, and stirred until tbe 
wbole is dissolved. Six pounds of silicious mari are tben well 
stirred up in the solution, and, if it is proposed to give tbe 
material any shade of color or dye, the requisite coloring mat- 
ter can be put in at tbis point; the wbole mass being well 
mixed up together. A pint and a balf of linseed oil is also 
tiioroughly stirred up in it. A cbemical affinity is produced 
by the mixture of thèse ingrédients, the bases and salts con- 
tained uniting the oil, water, and mari, and tbe préparation 
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thus obtained prodnces the most effective agent for the pur- 
poses of the cabinet maker, producing a more perfect polish 
upon the surface of the wood, and being more ëasily and 
conveniently applied tban any other material for this objeot 
in use. 

" The advantages obtained by the use of this substance are very 
important, especially to manufacturers on a large scale, where 
cheapnesB of material in an agent so extensively used ai this 
class, to which my invention belongs, makes Buch a vast dif- 
férence in the profits of the trade. This earth béing often 
found in large quantities, and then the superior qualities it 
has in polishing and filling wood, render it of great value to 
the cabinet maker, carriage maker, and others in similar 
occupations. 

"Now, having described my invention, what I daim as new, 
and désire to secure by letters patent, is : First, the use of 
silicious mari or inf usorial earth for the purpose of filling and 
polishing wood, substantially as herein set f orth ; and, second, 
the combination of silicious mari with any or ail of the sub- 
stances herein named, sulphate of zinc, muriate of ammonia, 
gum arable, gum tragacanth, and oil, substantially in the 
manner and for the purpose herein set forth." 

The Perry article, as described in bis patent, is not now 
used, and, in my opinion, is not valuable. 

The theory of the défendants is this : Flint and quartz are 
chemically silica, more or less pure, or what is known to 
chemists as silicic acid. Feldspar is a silicate of alumina 
and potash, and contains silica in large proportions. Quartz 
and flint contain from 85 to 100 per cent, pure silica. Infu- 
Borial earth is a fine-grained earth, formed by the déposition 
of the silicious coatings or shells of microscopic plants called 
infusoria, on the bottom of ponds or lakes of water, and is 
lîfostly silica mixed with carbonate of lime and other impu- 
rities. Silicious mari is a mixture of clay and carbonate of 
lime and silica in the form of sand or infiisorial shells. Si- 
licious mari contains from 20 to .50 per cent, of silica. As, 
therefore, quartz or flint contains from 85 to 100 per cent, of 
silica, and infusorial earth and feldspar are mostly silica; 
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aud silicious mari contains 50 per cent, of the same chem- 
ical substance, a grant of the exclusive right to use infusorial 
earth, or silicious mari, gave also the right to use quartz, 
flint, or feldspar; the five articles being, substantially, silica. 

The sufficient answer to this theory is that, acknowledging 
the facts which hâve been stated to be true, and that thèse 
articles are, chemically, very similar, yet praotically, for use 
in the arts, the respective classes of articles which are named 
in, the two patents possesB very différent properties. 

Infusorial earth is a vegetable tissue, "porous and délicate 
in structure," friable and of chalky texture, and not possess- 
ing the hardness and sharp angles and needle-like points of 
powdered quartz, flint, and feldspar, qualities which cause the 
quartz, flint, or feldspar to find a permanent lodgment in the 
pores of the wood, and to thoroughly fill them, so that a 
new, hard, unabsorbent, permanent surface is formed. As 
charcoal and the diamond are alike chemically composed of 
Carbon, yet are very différent substances in the arts, and are 
used for différent purposes, so quartz and infusorial earth, 
though chemically similar or substantially identical, are dis- 
similar in the uses to which they are adapted. Infusorial 
earth, though chemically silica, is unfitted for the purposes 
of filling wood, for the reasons which render chalk or starch 
unfitted, while powdered quartz bas been found to possess 
qualities which make the plaintiff's article the only efficient 
and useful filler known to the cabinet manufacturera of the 
country. Silicious mari is as illy adapted as infusorial earth, 
because, while mari contains more sand than is found in 
infusorial earth, yet the sand is in rounded and not angular 
grains. Feldspar breaks, like quartz, into angular fragments, 
and ifl also non-absorbent. 

The chemical charaoter of the articles named in the two 
patents, and the différence for practical use between the two 
classes of articles, are tersely and clearly stated in the follow- 
ing extract from the testimony of Prof. Samuel W. Johnson, 
one of the experts ealled by the plaintiff. The scientific ex- 
perts of the respective parties were not at variance in regard 
to the scientific facts, or the scientific conclusions from the 
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facts. The défendant'» expert was not called upon in regard 
to the différences between the properties of the two articles 
with référence to their practical use. Prof. Johnson t«s- 
tified : 

"By the term 'silicious mari' I should understand a fine, 
aandy, or earthy material, consisting of clay, silica, in the two 
forma of sand, and so-called infusorial shields, which are the 
skeletons of microscopic plants. The infusorial earth oon- 
eists more largely or chiefly of thèse infusorial shields. Both 
the terms 'silicious mari' and 'infusorial earth' are consider- 
ably indefinite, and a large variety of différent materials may 
be classed under thèse names. In the statô of New Jersey 
there occur various deposits, bearing the names 'green sand 
mari,' 'chocolaté mari,' 'gray mari,' 'ash mari,' 'shell mari,' 
differing in color, coarseness of grain, chemical composition, 
to any or ail of which the term 'silicious mari' would not be 
inappropriate. There is, however, no distinctive character 
which I could name that would separate any particular earth, 
as 'silicious mari,' from one hundred or one thousand other 
earths, differing from each other obviously in texture, color, 
and chemical composition. Infusorial earth is, on the other 
hand, characterized by the présence in it of the infusorial 
shields, so-called, recognizable by the microscope, From the 
fact that maris of ail kinds are sédiments from water, and 
that infusorial plants inhabit and perish in water, most maris 
contain more or less infusorial shields, so that silicious maris 
and infusorial earth cannot commonly be sharply discrimi- 
nated. 

"Quartz, chemically, îs oxide of silicon. It contains no 
hydrogen, and yields no water when heated; its spécifie grav- 
ity is 2.65 ; it will not readily dissolve in a boiling aqueous 
solution of potash or soda, even when finely pulyerized. This 
spécimen of infusorial earth, (Exhibit M,) which consista very 
largely of the skeletons of microscopic plants, is chemically 
oxide of silicon plus water, and when heated gives ofif several 
per cent, of water. Its spécifie gravity is less than that of 
quartz ; it is softer than quartz ; it dissolves with the greatest 
«ase, to a large extent, in a boiling aqueous solution of potash 
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or soda. It îs, therefore, chemically distinct from quartz, and 
ÎB classed by mineralogists with the opal, as a minerai species 
distinct from quartz. In support of which I would refer to 
Dana's Text-book of Mineralogy, published by John Wiley & 
Sons, 1877, pages 262 to 267, inclusive, on which last page, 
under the species opal, référence is made to infusorial earth, 
and where tbe statements which I hâve made as to its density 
and hardness are corroborated. 

"In respect to their properties as applied to the fiUing of 
wood, I would call attention to the fact that the two boxes, 
Exhibits L and M, contain the same weight of their respective 
contents. The mass of quartz, weighing four pounds eleven 
ounces, is about seven inches long, three inches wide, and 
four inches high. The infusorial earth occupies a box ten 
inches long, seven inches wide, and five inches high, being in 
the form of lumps of various sizes, but are evidently several 
times more bulky than the same weight of quartz, and sev- 
eral times more bulky than the quartz would be if it were 
reduced to powder such as is specified as employed in the 
Wheeler patent. This great différence is due to the porosity 
of the infusorial earth. Not only are the lumps of infusorial 
earth made up of loosely-cohering infusorial shields or frag- 
ments of shields, but thèse shields themselves hâve a very 
délicate structure, as seen under the microscope, so that the 
infusorial earth, from its spongy texture, is capable of absorb- 
ing and holding in its pores a considérable bulk of liquid. 

"This différence of mechanical texture corresponds to a dif- 
férence in the adaptation of thèse two materials to use as a 
wood filler. The infusorial earth is porous in a degree com- 
parable to the wood which it is claimed to fill, so as to dimin- 
ish thè absorption of oil or varnish, and must therefore act 
very inef&ciently as a filler. 

"Again, the quartz, powdered, as specified in the Wheeler 
patent, is seen under the microscope to consist of sharp, 
angular particles, which, when applied to the surface of wood, 
by rubbing with a cloth or leather pad, are foroed into the pores 
of the wood, where they firmly lodge, and effectually fill thèse 
pores with an impervious material. The hardness of quartz 
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is sucli that, in the process of filling, its particles are not 
farther pulverized to any appréciable extent, but are simply 
forced into the wood, from which they cannot be easily dis- 
lodged. Infusorial earth, on the other hand, is friable under 
pressure and friction, and bas a chalky rather than a gritty 
texture. It présents no angular fragments which can be 
rubbed into the pores of the wood, so as to fill them with an 
unabsorbent matcrial. 

"Quartz is a crystallized silica of minerai origin, and, in 
common with ail crystals of such origin, bas no porosity that 
can be detected by the highest magnifier, and is, in mass, 
absolutely impénétrable to water, oil, or other similar liquids. 
Infusorial earth, on the contrary, is a hydrated silica that bas 
been organized into the structure of a plant, and, in common 
with ail vegetable tissues or organized structures, is porous 
and délicate in structure, so that, in respect to texture, hard- 
ness, sharpness, it is quite the opposite of powdered quartz 
in its applications as a wood ûUer. 

"The fact that both quartz and infusorial earth consi8t,the 
first entirely, and the second largely, of silica, or the oxide 
of silicon, establishes no practical identity between them for 
the technical uses of the arts, and especially for use in wood 
filling, any more than the fact that the diamond and charcoal 
consist, esscutially, of carbon, proves the value of the dia- 
mond for fuel, or of charcoal as a gem." 

The sand or si'ica found in silicious mari is, chemically, 
identical with pulverized quartz, "inasmuch as both consist 
of oxide of silieon or quartz, but, physically and practically, 
for the purposes of wood filling, différent, because the sand 
mixed with infusorial earth, being a geologicai sédiment, con- 
sists of rounded water-worn grains, while powdered quartz of 
the Wheeler patent consists of angular, sharp-edged frag- 
ments and splintcrs." 

An attcmpt was made by Mr. Perry to show that he gave 
the patentée knowledge of the use of powdered quartz, but 
this defence is without foundation. 

Let there be a decree for an injunction against the défend- 
ants, and for an accounting. 



^2 FEDERAL ^ErORXEB. 

Pullman and another v. B. & 0. E. Co. 

[Uircuit Court, D. Maryland. , 1880.) 

1. Patent— PiiELiMiir ART InjimcTioN— Alleged Infhinobment op Pat- 
ent NO. 49,992— Re-Isscb No. 6,648— Imphovembnt m Sleepino 
Cakb.— Preliminary injunction refused : (1) Because, upon the affl- 
davits produced, the court was not prepared to détermine the validity 
of complainants' patent, or the question of the infringement ; (%) be- 
cause the threatened damage was not of such irréparable character as 
to require an injunction ; (3) because the threatened damages wer« 
easily ascertainable, aud ths défendant abundantly able to pay. 

Steele, Stirling, Carter, Lochrane, Thurston, Dickerson, Of- 
field, and Lincoln, for complainants. 

Lairobe, Cowen, Phillipp, Munson, Frick, and Cross, for 
défendant. 

Bond, G. J. The bill in this case is filed by complainants 
to prevent the défendant company from using upon its road 
certain sleeping cars of its own construction, which, it is 
alleged, are infringements of the complainants' patent ; and, 
although the case bas been ably argued, as if upon final hear- 
ing, the motion really before us is for a preliminary inj onc- 
tion ^'ewdenfe lite. To show the infringement, the complain- 
ants hâve filed numerous affidavits and the sworn opinion of 
experts; while to show the want of novelty in the patent, 
and the prior use of what complainaats claim as their pat- 
entable combination, the défendant bas filed counter affi- 
davits. Upon thèse papers, with the bill and answer, com- 
plainants' af&davits in rebuttal, the motion is to be heard. 
In order that the court might rightly understand what is 
claimed as patented, and what is asserted to bave been in 
use before complainants' invention, we bave been provided 
with models of ail antécédent attempts at making sleeping 
cars. 

Upon reading thèse affidavits, and the other papers in the 
cause, we do not feel warranted in determining any question 
of violation or infringement between thèse parties, but will 
confine ourselves to the motion before ua. Tha proofs shown 
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US upon the hearing are ail ex parte. There lias been no 
cross-examination of witnesses; and, take it altogether, the 
violation of the complainants' patent does not seem to us so 
clear and without doubt as to authorize us at once to issue 
the injunction prayed for. 

The interests involved on each side are very great ; and 
were we to grant the motion upon évidence of the character 
now farnished by the complainants, contradicted by évidence 
of as low a grade by the défendant, we might do as much irré- 
parable injury as we are asked to prevent. 

This is a matter addvessed to the sound discrétion of tho 
court. It is not a matter of course, upon the présentation 
of a patent, which prima facie establishes thé right of the 
patentée to the thing patented, accompanled by an allégation 
that the défendant is violating it, that a preliminary injunc- 
tion will issue ; but it must appearlikewise that, if the writ of 
injunction does not now issue, the complainants will be irre- 
parably injured, and that no subséquent decree of the court 
can sufficiently ascertain and make good their damages. 

For ten years the défendant company has, under contract 
with the complainants, been running sleeping cars of the 
complainants over their road. It haij now built certain cars 
of its own, as it is alleged, after the patent of the complain- 
ants, which it purposes to run over the same line of road. 
What irréparable injury does this cause ? The profits accru-, 
ing to the complainants for the use of the cars of complain- 
ants hitherto run by défendant under the contract between 
them are known, and there can be no difficulty in ascertain- 
ing the loss to complainants by the use of the cars défendant 
proposes to run. But to grant this motion upon thèse ex 
parte afEdavits would be to unnecessarily deprive the défend- 
ants of the use of a large capital invested in the building of 
thèse cars before the question of infringement is adjudicated. 
If the défendant company were insolvent and not answerable 
in damages, it would afford strong reason for the présent 
interférence of the court. But this is not pretended. 

It is alleged, and urged strongly upon the court in argu- 
ment, that the complainants bave a System of contracts with 
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a large number of railway companies in the United States to 
run the cars manufactured under their patent exelusively 
over their roads, and that to allow the défendant eompany to 
run its own cars over its road and those connected with it 
would induce other roads to do the same thing, in violation 
of their patent. We do not see how this fact, if it be true, 
ought to induce us to grant this motion upon the évidence 
presented. If the complainants hâve contracts with other 
railroad corporations for the use of their cars, the refusai of 
défendants to enter into a similar contract can in no way 
affect their validity. If it be urged that the use by the de- 
fendant of its own cars breaks the unity of the Pullman Sys- 
tem, the proof shows that it never was universal ; that many 
trunk lines of railway hâve not entered into the System ; and 
it does not appear to us to be shown to promise any such 
immédiate and irréparable damage, if the défendant eompany 
does not so enter, as would warrant us in granting this pre- 
liminary injunction. 

We décline to grant this motion, therefore, — First, because, 
upon the character of the évidence f urnished, we are not pré- 
pare;! to détermine the extent or validity of complainants' 
patents or their infringement ; second, because there is, in our 
judgment, no case presented of such threatened immédiate 
and irréparable damage as would warrant us in depriving the 
défendant, before final hearing, of the use of the cars it bas 
built; and, third, because, in the judgment of the court, 
whatever damages the complainants may suffer between the 
fiiing of this bill and a final decree can easily be ascertained 
upon référence, for which damages, when determined, the 
défendant eompany is abundantly responsible. 
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Holmes v. 0. & C. Ey. Co. 

{District Court, D. Oregon. , 1880.) 

1. Dbath, Action for — Although an action maj not lie at common law 

to recover damages for the death of a person, it will at the civil law, 
and therefore semble that it will in admiralty. 

2. Mahinb Tort. — A marine tort is one that occurs on any public, navi- 

gable water of the United States, whather cauèed by a wrongful act 
or omission, and the proper district court, as a court of admiralty, bas 
jurisdiction of a 8uit to recover damages therefor. 

3. EiGHT GivEN BT State Btatctb.— The jurisdiction of the national 

courts does not always, nor often, dépend upon the origin of the 
rights of the parties ; and where a state statute gives a right, the same 
may be asserted or enforced in such courts whenever the citizenship 
of the parties or the nature of the subject will permit. 

4. Bame.— The right given by section 367 of the Oregon Civil Code to an 

administrator, to recover damages on account of the death of his in- 
testate f rom the party by whose act or omission such death was caused, 
may be enforced in the national courts. 

6. SAJdDE. — Suit m Admiralty. — When a passenger on the railway ferry- 
boat, plymg accross the Wallamet river between East Portland and 
Portland, was drowned by reason of the négligence of the owner of 
the boat or its servants, a marine tort was tommitted, for which a 
suit maybe maintained in the district court by the administrator of 
the deceased to recover the damages given therefor by section 867. 
supra. 

In Admiralty. 

Sidney Dell, for libellant. 

Joseph N. Dolph, for défendant. 

Deady, D. J. This suit iS brought to recover the sum of 
$4,900, on account of the death of William A. Perkins, the 
libellant's intestate, alleged to hâve been caused by the nég- 
ligence of the défendant on November 16, 1868, while trans- 
porting said Perkins across the Wallamet river, at Portland, 
on the defendant's duly enroUed steam ferry-boat Number 
One. 

Substantially, the libel allèges that on September 17, 1879, 
by the order of the county court of Jackson county, Oregon, 
the libellant was dnly appointe d administrator of the edtate 
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of sald Pertins, and that pursuant thereto he duly qualified 
as such administrator and received letters of administration 
upon said estate, duly issued by the clerk of said court; that 
on said November 16th the défendant, as owner of said ferry- 
boat, was engaged in carrying passengers, for hire, across 
said Wallamet river, between East Portland and the foot of 
F street, in Portland, the same at said point being a public 
navigable river of the United States, and within the ebb and 
flow of the tide ; that at 7 p. m. of said day said Perkins took 
passage on said boat at East Portland, and by reason of the 
defective condition thereof, and the négligent and unskilful 
manner in which the west landing was made, the darkness of 
the night, the want of lights and guards, said Perkins was 
there "precipitated" into the river and drowned. 

The défendant bas taken 62 exceptions to the libel. for 
"surplusage, irrelevance, and impertinence," which appear to 
include the whole of it; and also an exception, for the same 
causes and for répétitions therein, to the libel as a whole. 
According to rule 36 of the admiralty rules, "exceptions may 
be taken to any libel, allégation, or answer for surplusage, 
irrëlevancy, impertinence, or scandai ; and if, upon référence 
to a master, the exception shall be reported to be so objec- 
tionable, and allowed by the court, the matter shall be ex- 
punged at the cost and expense of the party in whose libel or 
answer the same is found." On the argument no spécifie 
portion of the libel was pointed out as impertinent, except a 
brief allégation concerning the danger incurred by other pas- 
sengers on the same occasion, but it was insisted generally 
that the case of the libellant was stated with unneoessary 
particularity and répétition. 

In admiralty, particularity in pleading is not generally 
considered a fault, but the reverse. The rule is that the 
pleader must state ail the essential particulars of the alleged 
tort or misconduot with the circumstances of time and place. 
Ben. Ad. 486-7; 2 Pars on Ship. & Ad. 381; Ad. Eule 23; 
The Clément, 2 Curt. 366; Mocomher v. Thompson, 1 Sum. 
385; The Quickstep, 9 Wall. 670; The Syracuse, 12 Wall. 173. 
I do not think this libel is objectionable for impertinence, 
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and theref ore disallôw thèse exceptions at the' Cost of the de- 
fendant. 

Exceptions are alao taken to tbe libel that it is' informai 
and insufficient, because it does not appear— ^Firs*, that the 
libellant bas càpacity to institute or prosecute this case; 
iecond, that he is the duly qualified administrator of said 
Perkins ; third, that he has sustained any damage, or that the 
défendant is indebted to him ; and, fourth, that the subject- 
matter of the suit is not within the jurisdiction of the conrt. 
Thèse exceptions in admiralty are in the nature of spécial 
demurrers at common law. The first and second exceptions 
are substantially the same, and only make the objection that, 
upon the face of the libel, the libellant is not the qualified 
administrator of the deceased, and theref ore not entitl'ed, as 
such, to maintain this suit. Now, the libel not Only states 
expressly that the libellant is the duly qualified administra- 
tor of the deceased, but sets forth every particular fact nec- 
cëssary to make him so. Thèse exceptions are disallowed 
âlso. In support of the third exception it is contended that 
thé death -was 'ùot caused by a marine tort because' it' took 
plaee in, the course of the performance of a contract maiinly 
to be performed on land. This argument assumes what does 
not appear upon the face of thé libel, but it is well under- 
stood that Perkins was not only a passenger on the defend- 
ant's boat on the trip aoross the Wallamet river when thè' 
death occurred, but also on ita railway from some point north 
of Eoseburg, and that the transportation across the river was 
merely incidental to or an insignifieant part of the contract 
to convey the deceased to Portland. Admitting, however, 
that such was the fact, it does not affect the resuit. 

The jurisdiction of courts of admiralty in cases of torts 
dépends wholly upon locality. Where a tort is committed 
upon a public navigable water of the United States, it is a 
marine tort, within the jurisdiction of the proper admiralty 
court. The term "torts" includes wrongs suffered in consé- 
quence of the négligence or malfeasance of others, when the 
remedy at common law was by an action on the case. War- 
ing V. Clarke, 5 How. 451; The Gennessee Chief, 12 How. 450; 
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The PhUadelphia, etc., Ry. Co. v. The Philadelphia, etc., Tow- 
boat Co. 23 How. 214; The Commerce, 1 Black, 575; The 
Belfast, 17 Wall. 637; Insurance Co. v. Dunham, 11 Wall. 25. 

This voyage, upon which this death occurred, being made 
upon a publie, navigable water of the United States, it mat- 
ters not -whetlier the boat was running in connection with a 
railway or otherwise, or whether it was plying up or down the 
Btream, or across it. The length or direction of the voyage, 
or its relation to other means or modes of transportation, in 
no way affect the f act stated in the libel, and upon which the 
jurisdiction of the court of admiralty alone dépends, that 
the tort was committed upon the public navigable water of 
the United States. 

Upon^ this and the remaining exception two other points 
are made by counsel for the défendant, namely : (1) That in 
a.lmiralty, as at common law, no action is maintainable for 
the wrongful death of another; and (2) that the damages 
given by section 367 of the Oregon Civil Code, for the death 
of a person "caused by the wrongful act or omission of an- 
other," cannot be recovered by a suit in admiralty or other- 
wise than by an action at law in the state court ; and upon 
thèse the contention mainly turns. 

It is admitted that it came to be the rule at common law that 
an action will not lie to recover damages for the death of a 
human being. The maxim, "Actio personalis moritiir cumper- 
sona," was held to apply. It is also admitted that the weight 
of authority in this country is with the English rule. But it 
is not admitted that the rule is founded in reason or is con- 
Bonant with justice. 

The earliest English case is Higgins v. Btitcher, Yelv. 89, 
in which it was held that a master could not maintain an 
action for the death of his servant, feloniously caused, for the 
reason that the private injury was merged in the felony. But 
tliis would not apply to a case where the death was caused by 
négligence, not criminal, and at this day would not be held 
sufficient to defeat the private remedy, when it otherwise ex- 
isted. 

Afterwards (1808) Lord EUenborough, in Baher v. Bolton, 
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1 Camp. 493; said at nîsi prius, in a case by a husband for 
the death of his wife, càused by injuries received in tbe up- 
setting of the defendant's coaeh that "in a civil court the 
death of a human being cannot be complained of as an in- 
]ury." The subséquent cases, both English and American, 
appear to rest upon the authority of Baker v. Bolton, and 
the absence of any précèdent or dictum to the contrary. 

The right to maintain the action bas been denied in sev- 
eral of the state courts, among others in Massachussetts in 
Carey v. Berkshire Ry. Co. 1 Cush. 477, and in New York in 
Green v. Hudson Ry. Co. 2 Keys, 294; but it has been main- 
tained in the latter state in Ford v. Monroe, 20 Wend. 210, 
and in U. S. 0. C. for Nebraska in Sullivan v. Union Pacific 
Ry. Co. 3 Dil. 341. It has also been denied in Insurance Co. 
V. Brame, 95 U. B. 756. 

In Sullivan v. Union Pacific Ry. Co., Mr. Justice Dillon 
disapproves of the common-law rule, and, speaking of thé 
décision in Baker v. Bolton, says: "Considering that it is not 
reasoned and cites no authorities, and the time when it wals 
made, and that the rule it déclares is without any reason to 
support it, my opinion is that it ought not to be foUowèd in 
a state ■where the subjeet is entirely open for settlement." 

But in 1846 parliament interfered, and by the act of 9 and 
10 Vict. c, 93, commonly called Lord CampbeU's act, gave 
an action to the administrator for the benefit of the family 
on account of the death of a person caused by the "wrongful 
act, neglect, or default" of another ; and most of the states of 
the Union, including Oregon, hâve since foUowed this illus- 
trious example. 

But the civil law permitted the action, and it is not admit- 
ted that in a court of admirai ty, which is not governed by the 
rules of the common law, a suit for damages on account of 
the death of a person may not be maintained. In The Charles 
Morgan, 4 P. C. Law Jour. 151, the district court for the 
southem district of Ohio, in a suit in admiralty brought by 
the widow to recover damages for the death of her husbànd, 
Bustainedthe jurisdiction, ùpon the ground that a majority of 
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the décisions in the fédéral courts favored it, and that it was 
expédient that the case should be tried on its merits before it 
was taken up on appeal. 

In the Steamboat Co. v. Chase, 16 Wall. 532, Mr. Justice 
Clifford incidentally considers the question and says : "DiflS- 
culties, it must be conceded, will attend the solution of the 
question, but it is not necessary to décide it in this case." 

In The Sea Gull, Chase's Dec. 146, Chief Justice Chase sus- 
tained a libel by a husband for damages for the death of his 
wife, caused by a collision between the Sea Gull and the 
Leary on the Chesapeake. In the course of his opinion he 
cites, with approval, the observation of Mr. Justice Sprague 
in Cutting v. Seahury, 1 Sprague, 523, that "the weight of 
authority in common-law courts seems to be against the ac- 
tion," — for damages on account of the death of a person, — 
"but natural equity and the gênerai principles of law are in 
favor of it;" and adds: "Certainly, it better becomes the 
humane and libéral proceedings in admiralty to give than to 
withhold the remedy, -when not required to withhold it by 
established and inflexible rules." And in The Highland Light, 
Chase's Dec. 151, which was a libel in rem by the widow and 
son of an employé on the vessel who lost his life by the col- 
lapse of a steam-chimney, the chief justice affirmed his rul- 
ing in The Sea Gull, and said: "The jurisdiction for marine 
torts in admiralty may be said to be co-extensive with the 
subject. It dépends on the locality of the wrong, not upon 
its estent, character, or the relations of the person injured." 

But it is unnecessary to consider this point further, as the 
libellant claims to recover under the statute of this state, 
(section 367, Or. Civ. Code,) which provides : "When the death 
of a person is caused by the wrongful act or omission of 
another, the personal représentatives of the former may 
maintain an action at law therefor against the latter, if the 
former might hâve maintained an action, had he lived, 
against the latter, for an injury done by the same act or. 
omission. Such action shall be commenced within two 
years after the death, and the damages therein shall not 
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exceed $5,000, and the amount recovered, if any, shall be 
administered as other personal property of the deceased 
person." 

But the point is made by courisel for the défendant that 
the Oregon statute provides that the damages for the death 
shall be recovered by an action at law, and therefore they 
cannot otherwise be obtained, as by a suit in admiralty. 
Bat the right conferred by the statute, in whatever form of 
words, is essentially separate and distinct from the remedy ; 
and it may be enforced in the proper national court accord- 
ing to the procédure of that forum. 

In The Highland Light, supra, 15é, it was held that the 
widow and son could maintain a suit in admiralty to enforce 
a right to damages given by a similar statute of Maryland 
for the death of the husband and father, caused by a tort 
committed upon the navigable waters of that state. In 
speaking of the statute the chief justice says: "The right is 
quite separate from the remedy. The right, like that of a 
statute lien upon a vessel for repairs in home ports, may be 
enforced in admiralty by its own processes. It is not neces- 
sary to pursue the statutory remedy in order to enforce the 
statutory right. It is clear, therefore, that, for an in jury 
such as that proved in this case, the wife and son of the man 
kiUed may hâve redress in admiralty." 

In Steamboat Co. v. Chase, supra, 531, Mr. Justice Clifford, 
in discussing the question, said: "Doubts, however, may 
arise whether the action survives in the admiralty, and, if 
not, whether a state statute can be regarded as applicable in 
such a case to authorize the représentatives of the deceased 
to maintain such an action for the benefit of the widow and 
children of the deceased. Undoubtedly the gênerai rule is 
that state laws cannot extend or restrict the jurisdiction of 
the admiralty courts, but it is suggested that the action may 
be maintained in this case without any departure from prin- 
ciple, as the only practical effect allowed to the state statute 
is to take the case out of the opération of the common-law 
maxim that personal actions die with the përson." 

v.5,no,l — 6 
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But in By. Co. v. Whitton, 13 Wall. 270, ■wliicb was an 
action brought to recover damages for the death of a person 
upon a statute of Wisoonsin that provided whenever the death 
of a person is uaused by "the wrongful aot, neglect, or default 
of another," the person or corporation which would hâve been 
liable for the in jury, if death had ensued, "shall be liable to 
an action for damages," not exceeding $5,000, "provided, that 
such action shall be brought for a death caused in this state, 
and in some court establishcd by the constitution and laws of 
this State," the suprême court held that an action to recover 
the damages might be maintained in the national circuit 
court for Wisconsin, notwith standing the limitation of the 
state statute. In delivering the opinion of the court, Mr. Jus- 
tice Field, after admitting that the "right of action exists only 
in virtue of the statute," and in the cases therein specified, 
saya : "In ail cases when a gênerai right is thus conferred, it 
can be enforced in any fédéral court within the state having 
jurisdiction of the parties. It cannot be withdrawn from the 
cognizanoe of such fédéral court by any provision of state légis- 
lation that it shall only be enforced in a state court. * * * 
Whenever a gênerai rule as to property or personal rights, or 
injuries to either, is established by state législation, its enforce- 
ment by a fédéral court, in a case between proper parties, is 
a matter of course, and the jurisdiction of the court, in such 
case, is not subjèct to state limitation." 

Assuming that the right of action dies with the person in 
admiralty, as at common law, then, in my judgment, the 
case is in ail respects analogous to those arising under state 
statutes giving a lien upon a domestic ship for repairs ; giv- 
ing half pilotage for an offer of pilotage services, or a right 
to a party in possession of land to maintain a suit against 
any one setting up an adverse claim thereto for the purpose 
of having such adverse claim determined. In ail thèse cases 
the local law gives the right, which, like other rights, may be 
enforced in the proper national court, depending upon its 
nature or the citizenship of the parties. 

If a state gives an alien a right in lands which the com- 
mon law does not give liim, such alien may assert such right 
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in the national courts as well as tbose of the state. The ju- 
risdiction does not dépend on the origin of the right, bat the 
fact of the right and the citizenship of the parties. The 
rights of parties generally bave their origin in the lawa of 
the state, and, therefore, such laws furnish so far the test 
and measure of such rights, whether prosecuted or defended 
in the national or state courts. The Orléans, 11 Pet. 184. 

The question of whether the state or national tribunal» 
hâve jurisdiction does not dépend upon the state or national 
origin of the right or title in question. If the plaintiff's cit- 
izenship is différent from that of the défendant he has a 
right to sue in the circuit court of the United States, whether 
the right he asserts is of state or national origin. For the 
same reason, if a right is of admiralty jurisdiction, it is cog- 
nizable in the district courts without référence to the résidence 
of the parties or the origin of the right. The maxim that the 
state caunot enlarge the jurisdiction or control the process of 
the national courts is admitted. But, certainly, it may in- 
orease the cases in such courts by enlarging the class of per- 
sons or things included in their jurisdiction. 

For instance : By the gênerai maritime law of the United 
States material-men bave no lien upon a vessel for supplie» 
fumished her in the home port ; but, in the absence of lég- 
islation by congress, the state may give a lien in such cases^ 
and, the contract and service being a maritime one, the right 
thus acquired may be enforced in the district court. The 
Planter,! Pet. 324; The Lottawana, 21 Wall. 579. Congress,^ 
by virtue of its power to regulate commerce, may pass laws 
governing pilots and pilotage ; but until it does so the state 
may make régulations on the subject. Suits for pilotage are 
of admiralty jurisdiction; but by the gênerai marine law 
compensation cannot be recovered upon a mère tender and 
refusai of pilot services. Yet many of the states having 
found it necessary, in maintaining a body of skilf ul and dar- 
ing pilots upon the pilot grounds within their limits, to pro- 
vide that the pilot first tendering his services to a vessel 
,thereon should reçoive, if refused, half pilotage, there was 
thus created in favor of the pilot so tendering his services a 
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claim for pilotage which belonged to tbe admiralty Jurisdîc- 
tion, and might be enforced in the district court. The origin 
of this right is in the state law, but the nature of it authorizea 
the party in whose favor it exista to sue in the admiralty 
court. The Wright, 1 Deady, 597; The California, 1 Saw. 
467; The Steam-ship Company v. Joliffe, 2 Wall. 457; Ex 
parte McNeil, 13 Wall, 236. In the last case (243) Mr. Jus- 
tice Swayne, speaking for the court, says : "It is urged fur- 
ther that a state law could not give jurisdiction to the district 
court. That is true. A state law cannot give jurisdiction to 
any fédéral court ; but that is not a question in this case. A 
state law may give a substantial right of such character that, 
where there is no impediment arising from the résidence of 
the parties, the right may be enforced in the proper fédéral 
tribunal, whether it be a court of equity, of admiralty, or of 
common law. The statute in such cases does not confer 
jurisdiction. That exists already, and it is invoked to give 
effect to the right by applying the appropriatë remedy." 

Owing to the anomalous state of thè titles to land in Ken- 
tucky, a statute of that state, passed in 1796, gave to'the 
person in possession of real property and haVing a title thereto 
the right to maintain a suit in equity against any person set- 
ting up a claim thereto for the purpose of determining such 
claim, without being compelled to wait for such person to 
assert such a claim at law. 

This statute enlarged the class of cases în whicb a party 
was entitled to relief in a court of equity by obtaining a decree 
to quiet the title to lands. Proving bénéficiai, the substance 
of it bas since been adopted in many of the states and now 
constitutes section 600 of the Oregon Civil Code. It gave a 
ne w right, which from its nature was and is properly enforce- 
able in a court of equity, as well of the nation as of the state, 
wherever the citizenship of the parties gives the former juris- 
diction. Curtis V. Sutter, 15 Cal. 262. In Clark v. Smith, 
14 Pet. 200, the suprême court held that the right conferred by 
this statute could be asserted in the courts of the United 
States as well as in those of the state. In Lorman v. Clark, 
2 McLean, 569, the court held that a statute of Michigan, 
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■which gave a judgmeht ereditor the right to maintaîn a suit in 
equity to subject his debtor's property to the payment of the 
judgment was a right which could be enforced in the courts 
of the United States, saying : "The courts of the United States, 
in the exercise of their chancery po-wers, will enforce équita- 
ble rights, whether they originate by contract, by local usage, 
or by the statute» of the state. " The case of Fitch v. Creighton, 
24 How. 160, is to the same effect. Some question is made by 
the défendant as to the right of the administrator existing by 
virtue of the laws of Oregon to maintain this suit in this forum, 
and the case of Mackay v. The Cent. By. ofN. J. 4 Fed. Eep. 617, 
ïs cited by counsel in support of the objection. This was a case 
on ail fours with the one under considération, except that the 
action was at law in the circuit court of New York under a 
etatute of New Jersey, while the plaintiff was appointedad- 
ministratrix of the deceased under the laws of New York. 
The court held that the right of the New York administrator 
was limited by the laws of New York, and that the right to 
recover the damages on account of the death of the deceased 
was only conferred by the statute of New Jersey upon an 
administrator appointed under its laws, and therefore dis- 
missed the action. But no question was made but that the 
administrator appointed under the laws of New Jersey might 
maintain an action upon the statute in the proper United 
States court. But in this case the plaintiff is appointed ad- 
ministrator under the laws of Oregon, and the statute in ques- 
tion expressly confers upon him the right to recover damages 
for the death of his intestate. He sues as the trustée of an 
express trust to recover a fund for the beneâtof those among 
whom the law will distribute the estate of his intestate. 

It is also objected that it is not explicitly stated in the libel 
that the death was caused without the fault of the deceased. 
The libel states that the death was caused by the négligence of 
the défendant, and détails the facta and circumstances of the 
transaction, from which it reasonably appears that it must 
hâve occurred wholly from such neglgence. My impression is 
that the libel is sufficient in this respect, and that it the 
défendant wants to raise the question of contributory negli- 
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gence on the part of the deceased it muet do so by a défensive 
allégation to that eflfect. Ry. Co. v. Gladmon, 15 Wall. 401. 

The only case cited upon this point is Murphy v, The C, 
R. 1,1 é P. R. Co. 44 lowa, 661. In this case the contribu- 
tory négligence of the deceased appears to hâve been pleaded 
as a defence, but upon the close of the plaintiff's évidence 
the court below, upon the motion of the défendant, direoted 
the jury to find for it,becau8e it appeared from such évidence 
that the deceased was "guilty of such négligence as contrib- 
uted proximately to the accident ; " and this instruction was 
affirmed on appeal. The case is not in point. In the judg- 
ment of the court the plaintiff's évidence anticipated and 
established the defendant's defence. 

In conclusion, the tort which caused the death of Perkins, 
having occurred upon a navigable water of the United States, 
is a marine one ; and, even if the maritime law does not give 
a remedy for the wrong, the law of the state having given th» 
right to the administrator to recover damages therefor, this 
court, as a court of admiralty, bas jurisdiction of a suit to 
enforce such right. 

Thèse exceptions are also disallowed. 



Jensen, Master of the Bark Luna, v. The Stbam-Ship 
Beloenland.* 

{District Court, E, D, Pennai/hania. November 29, 1880. ) 

, Collision — Fatlitrk of Thosb on Steamer to See Saimno Vks- 
BEL — PuEsUMPTioN OP Neglioence. — A steato-ship and a bark col- 
lided at night in mid-ocean. The steam-ship was steering N. W. by 
AV. }£ W., having her fore-try-sall, jib, and stay-sail set. The bark 
was sailing by the compass on a course precisely opposite. The wind 
was betweea S. W. and W. 8. W. The night was dark and rainy, 
but there was no fog. The bark's helm was ported immedialely 
before the collision. The mast head-light of the steam-ship was seen 
from the bark, but her side lights were not seen until after the bark 
had ported her helm, when thé steam-ship's green light alone was 
seen. The lights of the bark, which were of less power than those of 

«Reportod by Frank P. Pricliard, Esiï., of tho Philadelphia bar. 
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the steam-ship, were not seeii fromthe steam-ship until the moment of 
collision, when the barlc's red light was seen. Hdd, that as the évi- 
dence satisfled the court that, with proper vigilance, the bark could 
hâve been earlier seen from the steam-ship, the fact that she was nof 
seen shovred concluslvely an absence of proper care on the part of the 
steam-ship. 

Eeld,furt7ier, that this conclusion was not overthrown by the fact 
that the steam-ship's side lights were not seen from the bark, since it 
appeared possible, from the report of assessors, that with the hdeilng' 
of the steam-ship, and the bagging of her fore-try-sail in the position 
in which it was set, her green light was concëaled from the bark, and 
the bark concëaled from the lookout on the bridge of the steamship. 

2. Same— Ddtt dp Those m Ghakgb of Steam-Ship—Lookouts— Sta- 

tion DP— Réduction dp Spebd.— The duty of those in charge of a 
steam-ship to increase the number of lookouts when the weather is 
such as to call for especial vigilance, and especially to station a look- 
out on the turtle-back, and reduce the speed, if necessary to enable 
him to maintain his station and perf orm his duties, discussed. 

3. BAjœ — Statbmbnts dp Cbbw op Injured Vessel Immkdiately 

Aptbe thb Collision. — The weight to be given to statements made 
by the crew of the injured vessel at the time of their rescue, and 
after they were taken on boardof the other vessel, if contradictory to 
their subséquent testimony, considered. 

In Admiralty. Libel for collision. 

The facts were as follows : On August 4, 1879, at about 10 
minutes of 2 o'clock a. m., the steam-ship Belgenland coUided 
with and sank the bark Luna in mid-ocean. The early part 
-of the night had been fine, the moon being fuU, but about 
midnight it had clouded over, and, at the time of the collis- 
ion, there was a drizzling rain but no fog. There wàs not 
much sea, but a heavy swell. The wind was between south- 
west and west-Bouth-west. The steamship was steering 
north-west by west, half west, and making a little over 11 
knots. Her mast head-light and two side lights were prop- 
erly set and burning. Her fore-try-sail, jib, and stay-sails 
were set. She heeled to starboard from 10 to 15 degrees. 
Her second officer had charge of the deck, and was stationed 
on the port side of the bridge. A lookout man was stationed 
on the starboard side of the bridge, and the fourth officer was 
stationed at the after compass, near the mizzenmast. ïhe 
rest of the watch, with the exception of the man at thewheel, 
•were undemeath the turtle-back or tbp-gallant forecastld. 
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The steam-shîp was about 416 feet in length, and about 38 
feet beam. The bridge was 150 or 180 feet from the bow, 
and six or seven feet higher than the turtle-back, which wat» 
about 23 feet above the water. 

The bark was sailing with the wind free, lier course being 
Bouth-east by east, half east, and she was making about seven 
and a half knots. Her side lights, which were the régulation 
lights prescribed by the Norwegian Veritas, but which were 
of much less power than the side lights of the steam-ship, 
were set and burning. The watch on deck consisted of the 
first mate and three men. A lookout was stationed on the 
top-gallant forecastle. About 1:45 a., m. this lookout sighted 
the mast head-light of the steam-ship right ahead, and re- 
ported it. The mate looked, and saw the light ahead, but a 
little on the starboard side, and he ordered the man at the 
wheel to keep her steady. No side lights of the steamer 
could be seen, but, as the vessels approached, her mast head- 
light came a little on the port side, and at the same time her 
sails became visible. The steamer was by this time so close 
that to those on the bark a collision seemed inévitable, and 
the mate ordered the bark's helm hard a-port. In a few sec- 
onds the steamship's starboard light came into view, and in 
another instant she struck the bark on her port side, cutting 
her completely in two, diagonally, from the after-part of the 
forerigging to the forepart of the main rigging. The bark 
sank, and, with the cargo, became a total loss. The bark 
was not seen by those in charge of the steam-ship until im- 
mediately before the collision, when the second oiScer saw 
her head-sails, and the lookout on the starboard side saw her 
after-sails, and, as she roUed over, saw her port light. A few 
seconds before, a steerage passenger, looking through a port- 
hole on the star-board side of the steam-ship, had seen the 
port light of the bark, and reported it to his room-mates. 

The theory of the libellant was that the courses of the two 
vessels, although apparently opposite, were in reality slightly 
intersecting; that the bark, having the wind free, was neces- 
sarilyyawing; that when the steamer 's light was first sighted 
the bark bad f allen off, and that, as she luffed gradually to her 
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course, the steamer's light was brought a little oa her port 
bow; that owing to the courses being intersecting the port 
light of the steamer was not visible, and her starboard light 
was masked by her fore try-sail, which at the same time 
screened the bark from the steamer's lookout. The theory 
of the respondents was that the two vessels -were sailing on 
opposite but parallel courses ; that the steamer was approach- 
ing a low bank of haze or mist, in or towards which the bark 
was sailing, and which prevented the side lights of either vès- 
sel from being seen from the other, although the mast head- 
light, being more elevated, was visible; that the apparent 
change of position of the mast head-light of the steamer from 
starboard to port, was caused by the man at the wheel of the 
bark allowing the vessel to lufif up ; that the mate, supposing 
-the change of position of the light to be due to a change in 
the steamer's course, altered the course of the bark and thus 
brought her across the bow of the steamer and caused the 
collision. 

Henry Flanders and J. Langdon Word, for libellant. 

Henry R. Edmunds and Morton P. Henry, for respondent. 

Butler, D. J. On the fourth of August, 1879, between 
the hours of 1 and 2 o'clock in the morning, the bark 
Luna, laden with sugar, under way from Porto Eico to Queens- 
town, in latitude 49 degrees and 33 minutes, and longitude 
21 degrees and 43 minutes, on a course, by the compass, S. 
E. by E. ^ E., with a fresh breeze from between S. W. and 
W., and W. S. W., met the stoam-ship Belgenland, traversing 
the same course, by the compass, in an opposite direction, 
and was run down by the latter vessel and sunk. 

Was the steam-ship in fault ? It was her duty to keep out 
of the bark's way. About this there ia no controversy, nor, 
in rny judgment, room for controversy, The presumption 
is, therefore, against her; the burden of proof is hers. She 
must show a sufi&cient excuse for the failure to keep off, or 
must answer for the loss. 

The excuse set up and relied upon is twofold : First, (in the 
language of the answer,) "that the bark was coming down 
before the wind, enveloped in a shower of rain and mist, 
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which struck the steam-sliip just before tlie collision, and 
obscured the bark at the critical moment when she approached 
the steam-ship, and that the faîlure to discover a vessel, pro- 
duced by such a state of the atmosphère, is one no skill or 
watchfalness on the part of the lookouts and officers can 
guard against;" and, second, "that the bark changed her 
course previous to the collision, and the resuit is attributable 
to such change." 

The fîrst branch of this defence présents the question 
whether proper vigilance was exercised, and the failure to 
see the bark inévitable. And this involves a considération 
of the state of the weather and atmosphère, the character of 
the steam-ship's lookout, the testimony of witnesses who de- 
scribe the distance at whiçh objects could be seen at th« 
time, and the présence or absence of lights on the bark. 

As respects thè condition of the weather and atmosphère, 
there is no material disagreeinent in the testimony. The 
libel says "there was a drizzling rain, with a fresh breeze 
from between south-west and west-south-west," and the answer 
says, "the breeze and character of the night were such as 
stated in the libel, except that there was some mist, with pass- 
ing showers." The moon was up, but hidden by clouds. 
There was little sea, though the swell was heavy. The atmos- 
phère was somewhat thick, and the night dark. There seems 
to bave been no fog. 

As respects the steam-ship's lookout, more might be said 
than I deem it necessary to say. That a lookout should hâve 
beon maiiitained from the turtle-back, under ordinary cir-, 
cmTi:itaneo3, is plain. The reason assigned for omitting it 
and relying upou a sight from the bridge, 180 feet back, is 
the alleged occasional plunging of the bows into the sea, and 
the obstruction presented by spray at that point. That a 
sailor could hâve stood there with safety is admitted. It is 
asserted, however, that he could hâve seen nothing from 
that place. The night was such as to call for spécial vigi- 
lance. Massin, a seaman, was placed on the atarboard side 
of the bridge ; Wismer, the second oiïicer, was stationed on 
the opposite side, and Ledder, the fourth officer, at the aîter- 
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compass. The latter visitéd the bridge, and "looked around" 
for a few minutes from the starboàrd side, ehortly before the 
accident. The officers reeognized the neoessity for especial 
care; they conversed about it, and cautioned Massin respect - 
ing it. Wismer said to Ledder that "it was a bad night 
to see vessels ; go over to the other aide of the bridge, and tell 
the man there to keep a good lookout, and to look around 
youself ; that if a man kept a good lookout he could see a ves- 
sel." Ledder says he did as requested, and returned to Wismer 
just before the accident. Beyond this there was no vigilance. 
The number of men on lookout duty was not increased. 
The ship was kept up to 11 miles an hour, (the same speed 
fihe was making before the weather changed.) In view of 
the direction of the wind, a réduction of speed would doubt- 
less hâve diminished the quantity of spray over the turtle- 
back. If, by this means, (a réduction of speed,) an outlook 
could, profitably, hâve been maintained from that point, it 
certainly should hâve been, Speed is important ; but human 
life is more important. When difficulties intervene to pre- 
vent a reasonably safe lookout, (and it matters not whether 
this arise from the existence of fog, or other cause,) the speed 
should be reduced, if, by so doing, the unusual danger of 
collision may be diminished. Where suoh difi&culties arise 
from the existence of fog, the neeessity of reducing the speed 
is not, and cannot be, questioned. And no valid reason can 
be assigned for a distinction between such cases, and others, 
■where the difficulty of seeing arises from other cause. The 
précaution is rendered necessary, and its observance required, 
by the difficulty of maintaining a safe lookout, without regard 
to the cause from which it arises. Conceding the difficul- 
ties in the way of maintaining a safe lookout, on the occa- 
sion in question, to hâve been such as the respondent's -wit- 
nesses describe, I find it difficult to avoid the conclusion that 
the rate of speed should hâve been reduced, and the experi- 
ment of a sight from the turtle-back tried. I incline also 
to the opinion that the number of men on lookout duty should 
hâve been increased. Had such précaution been observed, 
it is quite probable the accident would hâve been avoided. 
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This înquiry need not, however, be pursued. The fact that 
the bark could hâve been seen, with the exercise of proper 
vigilance, earlier than she was, (of whieh I am fully con- 
vinced,) shows conclusively an absence of proper care. 
Wherein this consisted need -not be determined. The bark 
should hâve been seen earlier. That she could hâve been, even 
without lights, seems to admit of little, if any, doubt. Wis- 
mer (of the steam-ship) says he could see a ship, without 
lights, the fourth of a mile off, at the time, and believed so 
tben. Sodergren (also of the steam-ship) thinks a man with 
a sharp eye might bave seen a ship, without lights, half a 
mile off. Lutz (of the steam-ship) says he saw the bark as 
she came up, and looked out the air-port of his state-room 
a third time before reporting that she would strike. Peters 
(of the steamship) says he heard the report, and passed from 
below to the deek before she struok. Captain Jackson (of 
the steamer) says he did not lose sight of the wreck, which 
King says was 500 to 600 yards away, and without lights. 
Peters says he kept the wreck in view from the steam-ship untU 
they left, and could see the mizzen-mast above the water. 
King (of the steam-ship) says: "When at the wreck, judging 
as near as I could of the distance, it was from 500 to 600 
yards from the steam-ship; I could count every port-hole." 
Tonneson (of the bark) says he saw the steam-ship' s sails 
when she was three lengths away. Captain Simonson (of 
the bark) says he saw her sails as she came up, and, after 
the collision, saw her constantly, as he clung to the wreck. 
Edwardson (of the bark) says he saw the steam-ship's sails and 
rigging as she came up, and kept her constantly in view from 
the wreck. Jansen (of the bark) says he also saw her from the 
wreck. That thèse witnesses may be inaccurate, and, no 
doubt, are, respecting time and distance, must be admitted. 
Still, their testimony is convincing that the bark, even with- 
out lights, might hâve been seen earlier than she was. With 
lights she could oertainly hâve been seen, aooording to the 
concurrent testimony on both sides, from half a mile to a 
mile off. That her lights were burning is not, in my judg- 
ment, open to serious question. Simonson, her first officer, 
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says he looked at them between 12 and 1 o'clock, and saw 
them burning brightly. The starboard light waa seen burn- 
ing at the moment of the collision. . The other was not then 
in position to be seen ; but the presumption (from the facts 
just stated) olearly is that it also was still burning. No im- 
portance can be attributed to the libel's silence on this sub- 
jeet. The failure of the answer, when accounting for the 
accident, to suggest that the lights were not burning ig more 
signifieant. The conclusion is, therefore, unavoidable, that 
the bark could hâve been seen earlier than she was. 

The respondent's argument, based on the inability of the 
bark's lookout to see the steam-ship's powerful side lights 
as the vessels approached, (pressed with great earnestness 
and ability,) bas received careful attention. The light in 
position to be seen was that on the port side. Why it was 
not seen cannot now be known, with certainty. Whether it 
was because of obstruction from the steam-ship's fore-try- 
sail, as argued by the libellant, cannot be ascertained. That 
it may hâve been, seems possible to the assessors, as well as 
to myself. Not, of course, if the sail was held in proper posi- 
tion ; but, precisely what was its position, the respondent's 
witnesses differ about. That the inability to see the light, 
however, did not arise from atmospheric difficulties, seems 
clear; unless, indeed, the weight of the évidence on both 
sides be disregarded. As already shown, much less powerful 
lights, and even objects without lights, could be, and were, 
seen at a greater distance than thèse lights were off at the 
time. The allégation that the bark was "enveloped in a 
shower of rain and mist, which hid her from view," is not 
supported by the évidence. The first branch of the defence 
(that the accident resulted from inability to see the bark, by 
the observance of proper care,) therefore, fails. So far from 
the évidence sustaining it, as an affirmative proposition, the 
contrary is shown to be the faot. 

Did the bark improperly change her course ? That she en- 
deavored to change it at the moment of collision, and was 
partially successful, is admitted. This, however, is not im- 
portant. Did she change it earlier ? Her duty was to hold 
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her course. AU the surviving crew who can speak on the 
Bubject say she did hold it. The testimony of the man at the 
•wheel cannot be had. He was drowned. The mate on duty 
Baya he gave the order "to keep her steady and be careful;" 
that he directed no change, and that none was made, until 
immediately before the accident, -when collision was immi- 
nent. It is argued, however, from the testimony of the mate 
and the lookout, that the vessels were moving on parallel 
courses, and that, had the bark not changed her direction, the 
collision would not hâve occurred. Thèse witnesses say the 
steam-ship, when first observed, seemed to be "right ahead, 
but a little on the bark's starboard bow." The language of 
the mate is, she was "right ahead, but a little bit on the star- 
board aide." The lookout says she appeared to be "right 
ahead," but a little on the starboard side of the jib-boom. 
He reported her at the time to be "right ahead," as the mate 
and Edwardson, who carried the report, state. He further 
says that, as they approached, she seemed "to draw a little 
more on the lee bow," and came up in that position — her star- 
board light, a moment before the collision, showing to tho 
bark's port-light. 

Prom this testimony the respondent's counsel argue that 
the bark improperly changed her course, southward, and ran 
across the steamship's bow. This argument is legitimate 
and forcible, and was pressed with great ability. In the 
absence of the direct and positive testimony before referred 
to — that the bark did not change — it would be entitled to 
considérable weight. Even if it stood alone, however, it 
would not be a safe guide. Precisely how the vessels ap- 
proached cannot be now known. To ail who saw them, prior 
to the moment preceding collision, (Tonneson, the bark's 
lookout, Simonson, her first mate, Edwardson, a member of 
her crew, and Lutz, a passenger on the steam-ship,) thoy 
appeared to be moving virtually on the same course, and com- 
ing up nearly, if not quite, "head on." Lutz says, when 
they came together "her bow met our bow," and he repeâta 
this expression. At the moment of the catastrophe, however, 
it seems to be clear that the headings of the vessels were 
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Buch as to show the eteamer's green light to the bark's red. 
Whether this was so before the course of the bark was affected 
by the first contact, (for it is quite possible she was thus 
turned to some extent when reached, before the shock was 
perceptible,) caunot, be known. The position of the lights, 
and her apparent slight change when approaching — described 
by the witnesses-^may possibly be accounted for by the 
impracticability of keeping the vessels (especially the bark) 
steadily on a direct course, under existing, oircumstances, of 
wind and sea,. The latter vessel would necessarly yaw more 
or less; and it is possible, if not probable, that the steam- 
ship did not hold her course constautly with entire steadi- 
nes-, Both would incline to windward, and it is not impos- 
sible, nor very improbable, that in moving on the same 
gênerai course they would frequently Lead as they are de- 
scribed to hâve done at the moment of collision. Very little 
variation from a direct course would be necessary to bring 
the lights into the position stated. It does not follow, how- 
ever, from the testimony, that the gênerai courses of the ves- 
sels were either parallel or the same. They may hâve been 
slightly intersecting ; the évidence is not entirely inconsistent 
with the idea that they were. The indications of the com- 
pass cannot be relied upon with certainty, where the ques- 
tion is so délicate. This is fuUy shown and explained by the 
answers of the assessors. But whether thèse suggestions, 
respecting the movements of the vessels, are well founded or 
not, the iaferences on which the allégation, that the bark's 
course was changed as she came up, rests, are too uncertain 
to be accepted, especially against the direct and positive tes- 
timony to the contrary, before referred to. 

It is proper to say, in this connection, that I would place 
very little reliance on the statements of the mate and other 
members of the bark's crew, made at the time of their rescue, 
if they differed from the testimony of thèse witnesses subse- 
quently taken. Their minds were too much disturbed to 
admit of careful statement, and those who heard them were 
hardly in condition for accurate understanding or recollection 
of what was said. Nor would I deem it safe to attach much 
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weight to the statements aubsequently obtained while the 
rescued men were on board the steam-ship. Conceding the 
propriety of interrogating them as was done, their situation, 
and their imperfect understanding of the language in which 
they were interrogated and made answer, and the fact that the 
answers were not taken literally in the terms they employed, — 
would render it unsafe to rely on the information thus ob- 
tained, as a means of contradicting or qualifying what they 
afterwards said on oath. In my judgment, however, no 
materia] disagreement exists between the statements referred 
to and the testimony of the witnesses sobsequently obtained. 
A decree must be entered in favor of the libellant. 

The court propounded certain questions to nautical experts 
called as assessors, which, with the answers thereto, were as 
f oUows : 

Captains Gallagher and Hewitt will please fumish me th« 
answers to the foUowing questions : 

First. Supposing the bark Luna to hâve been running free, 
with the wind — a stiff breeze — on her starboard quarter and 
a heavy swell in the sea, would the rudder keep her steadily 
on a direct line or course ? If not, how much would the yaw- 
ing be likely to carry her off, with proper attention to the 
wheel? Answer. A bark running free, with a stiff breeze on 
the starboard quarter and a heavy swell, allowing that she ia 
a fair-steering vassal, would yaw each side of her course from 
one-half to one point, with a constant tendency to eat up into 
the wind, except where she takes what is termed a wipe-off or 
sheer to laeward, wMch only happens occasionally, therefore 
her course would be a erooked one, and the resuit, that she 
would probably make from a quarter to a half point to wind- 
ward of that steered by compass. 

Second. What effect, in this respect, would the wind and 
swell hâve on the steam-ship's course, running in the oppo- 
site direction, at 11 miles an hour, with sails set (so as to hâve 
the benefit of the wind) and having a heel of 12 degrees to 
starboard? Answer. The propalling power of the steamer, 
not being dépendent upon sails, the course made should be 
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the saine as that steered, exeept the swell of the sea mîglit 
set her a little to leéwalrd bodily, and having a heel to star- 
board of 12 degrees -would hâve a tendency to divergence 
from the course steered by compass, and to bring the ship's 
head a little to windward. 

Third. Sûpposing the respective compassés of the vessels 
îndieated the same course, in opposite directions, would it 
follow that the course was the same? State howmuch com- 
passés vary when placed side by side; and howmuch the 
steam-ship's compass would probably be affected by attrac- 
tion of the iron in the vessel? State whether the indi- 
cation of the compassés, under the circumstances above sùp- 
posed, in this interrogatory, (that the vessels were on the 
same course,) would be irreconcilable with the idea that théir 
courses were slightly intersecting ? Answer. It does not fol- 
low that the vessels were on the same course bécause the 
compassés on board so indicated. Variations in compassés 
are very common. That on the steam-ship would be affected 
by attraction of the iron, and the one on the bark would 
probably not agrée with it precisely if the two were pîaced 
side by side, either there or elsewhere. Out of half a dozen 
compassés, adjusted with ordinary care, three may not be 
found to agrée precisely. The indications of a compass are 
not, therefore, a sure guide to the précise direction of the 
vessel, though it will approximate very nearly. While the 
compassés of the two vessels, going in opposite directions, 
indicate the same courses, the triie courses of the vessels 
may be intersecting; very slight variations in the compassés 
would be necessary to produce this resuit. 

Fourth. Sûpposing the steam-ship, when first seen from the 
bark, to hâve been a mile away; that she appeared to star- 
board of a line directly ahead ; that, as the vessels approached, 
she seemed to be drawing towards the bark's starboard bow, 
and, when they met, their respective headings were such as 
to show the steamer's starboard light to the bark's port light, — 
might this change occur with proper care over the wheels of 
the respective vessels, and while each was endeavoring to 
keep her course, the wind and sea being as before stated ? If 

v.5,no.l — 7 
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it migbt Bo occur, please to explaiu why, in jour judgment, 
it might ? Answer. Supposing the circumstances to be as 
etated in the fourth interrogatory, the vessels might corne 
together in the positions stated, even with the exercise of 
proper care over their respective wheels, and while each waa 
endeavoring to keep her course. This might occur either 
from the yawing of the vessels, and especially the bark, and 
their constant tendency (especially the bark) to eat up into 
the wind, which would, or might, frequently occur on their 
course, and set their heads so as to show the steamer's green 
lights to the bark's red light, if they were at the time in the 
vioinity of each other. 

Fifth. Supposing the steam-ship's bows to be occasionally 
plunging into the sea, and spray to be flying over the turtle- 
back, but not to such an extent as to render it unsafe for a 
.seaman to stand there, should a lookout bave been stationed 
there — the night being dark, and the atmosphère such as to 
create appréhension in the officers' minds respecting the like- 
lihood of seeing vessels as they approached? Answer. Sup- 
posing the circumstances to hâve been such as are stated in 
the fifth interrogatory, the epeed of the vessel should hâve 
been diminished, and a lookout placed on the turtle-back. A 
diminution of speed would hâve decreasedthe amount of spray. 
If the officers had appréhensions about the ability to see 
.approaching vessels, ordinary prudence would hâve required, 
in addition, an increase in the numbor of lookouts. 

This answer covers the sixth and seventh interrogatories, 
as well as the fifth. 

Sixth. Supposing the circumstances to be such as stated in 
the interrogatory immediately preceding, would a diminution 
of the steamer's speed bave tended to reduce the quantity of 
spray over the turtle-back, and to improve the prospect of 
maintaining a safe lookout from that part of the vessel ? 

Seventh. Supposing the circumstances to be as stated in 
the fifth interrogatory, would ordinary care and vigilance 
hâve required the speed to be reduced and a lookout tried 
from the turtle-back ? Answered in answera to fifth and sixth 
interrogatories. 
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Eighth. Looking at the model of the Belgenland, and sup- 
posing the fore-try-sail to be somewhat lower, (as is admitted 
it should be to correspond with tbe sail on the vessel,) state 
whether it was possible for this sail to hâve gotten in front of 
and hidden the starboard light from the bark on the night of 
the collision, supposing the sail to bave been set and trimmed 
as stated by the respondent's witnesses, whose testimony 
respecting this will be handed you herewith? Answer. In 
answer to this interrogatory, the tack of the fore-try-sail, 
being somewhat lower than that shown on the model of the 
Belgenland, it ia quite possible that, with the heeling of 
the ship and the bagging of that sail, it would obstruct the 
green or starboard light from the bark, and also obstruct the 
bark from the lookout on th» bridge. 



MuEPHY and others v. Ship Suliotb. 

{Circuit Court, D. Louisiana. , 1880.) 

1. BAiiTAGB. — ^When a vessel is in distress and in danger of destruction, 
and calls on otliers for help, or, being abandoned, is saved by their 
voluntary efEorts, it is a case of salvage, unless the salvors act in the 
performance of a mère duty, as where they are employed by the pub- 
lic authorities to perform tho very service. 

Hdd, under the circumstances of this case, that if the flre départ- 
aient of New Orléans had extinguished the flre whilst the vessel was 
lying at the wharf, no salvage could hâve been claimed. 

8. Amoxtnt of Salvage.— The amount of salvage that ought to be al- 

lowed dépends on the extent and danger of the services, the risli to 
which the vessels and other property employed in the service were 
exposed, and the value of the property saved, and the risk of destruc- 
tion by which it was imperilled. 

9. Same. — Salvage should be rcgarded in the light of compensation atid 

reward,— not in the light of prlze. It is the reward granted for sav- 
ing the property of the unfortunate, and should not exceed what la 
neoessary to insure the most prompt, energetic, and daring efEorts of 
those who hâve it in their. power to furnish aid and succor. Any- 
thing beyond that would \k f oreign to thé principles and purposes of 
salvage. Anything short of it would not secure its objecta. 

Appeal from the decree of district court. 
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Bradley, C. J. The questions in this cause are — First, 
whether it is a case for salvage ; secondly, if it is, how much 
compensation ought to be allowed to the salvors; thirdly,ho-w 
it ought to be apportioned amongst them; and, fourthly, who 
are to contribute thereto. 

Very little need be said on the first question. It being dis- 
covered shortly before 6 o'cloek on the morning of the twenty- 
eighth of March, 1879, that the ship Suliote was on fire, the 
signal of distress was immediately given by ringing the alarm- 
bell, and messengers were sent out for assistance. In re- 
sponse to the call the tug-boat Belle Darlington, lying a short 
distance above, backed down alongside of the Suliote, and 
threw her hose on the deck of the latter, and commenced to 
play into the hatchway ■«'hère the smoke was seen to issue, 
and was shortly afterwards joined by the Maud Wilmot and 
the Protector, and by their joint efforts the fire was extin- 
guished. When a vessel is in distress, and in danger of 
destruction, and calls on others for help, or, being abandoned, 
is saved by their voluntary efforts, it is a case of salvage, 
unless the salvors act in the performance of a mère duty, as 
where they are employed by the public authorities to perform 
the very service. Had the fire department of New Orléans 
estinguished the fire whilst the vessel was lying at the wharf, 
no salvage could hâve been claimed. But, although the 
services of the department were offered, they were not accepted 
by those in charge of the ship. The vessel and cargo were 
eaved by the voluntary efforts of those who came to her relief. 
We think the case is clearly one of salvage. 

The amount of salvage that ought to be allowed for the 
services performed dépends on several considérations ; aB,first, 
the extent and danger of the services ; secondly, the risk to 
which the vessels and other property employed in the service 
were exposed; thirdly, the value of the property saved, and 
the risk of destruction by which it was imperilled. 

The extent and danger of the service were inconsiderable. 
The Belle Darlington and Maud Wilmot were actually em- 
ployed in throwing water only a few minutes — less than half 
au hour — though they stayed in the vicinity until the fire was 
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extinguished. The Belle Darlington was first on the spot, 
and first played on the fire in the hold, and remained, with 
the aoquiescence of the master of the Suliote, to give further 
assistance, if necessary. She had five hands on board, in- 
cluding her master. The Maud Wilmot, after pumping a 
few minutes, was requested to leave, as her services were not 
required. The Protector, with 11 hands, including the mas- 
ter, was employed the whole of Friday and part of Saturday 
until the fire was extinguished. She belonged to the New 
Harbor Protection Company, and was constructed and fur- 
nished with powerful apparatus for extinguishing fires, and 
kept in readiness for that purpose. She employed not only 
water but carbonic acid gas, which, being forced into the 
hold with the hatches closed, extinguished the fire without 
injuring the cargo ; perhaps not so effectually as water in pen- 
etrating the interior of the baies of cotton. This was shown 
by the revival of the fire two or three times when exposed to 
the air by the removal of the hatches. The master of the 
Suliote had spécial confidence in the eiïiciency of the Pro- 
tector, which was the vessel for which he sent out messengers 
when the fire was discovered ; and after she had commenced 
opérations his reliance was placed on her alone. None of 
the vessels employed were exposed to any danger whatever. 
The Suliote was at the wharf, in still water, and ail the 
opérations were carried on without any risk to the vessels or 
the men except what was incurred by Higgins, who, after the 
removal of the hatches, descended into the hold, encased in 
armor, for the purpose of fastening the tackles to the baies 
required to be taken out of the ship. The fire had not made 
much progress; only 30 or 40 baies had caught, and only 
about 500 were taken out of the ship, although the whole 
cargo exposed to danger consisted of 4,100 baies. The fire 
had not procèeded so far as to render its extinguishment a 
matter of much difficuly with the appliances at hand, although 
this fact was not known until it was subdued. 

The property in hazard was large in amount. The vessel 
was valued at $10,000, the cargo at $230,000, and the sum 
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ffhich had already been expended in proeuring and loading the 
freight amounted to nearly |10,000, ail of which would hâve 
been sacrificed if the fire had not been stayed. The salvage 
allowed by the district court was 15 per cent, of the value of 
the ship, cargo, and net freight, amounting to nearly $67,- 
000 ; and, according to the rate of distribution adopted, giv- 
ing to some of the men over $2,300 apiece, and ranging from 
that down to $1,500, $800, $400, and $200. The allowance 
to the Belle Darlington and the Protector was equal, and by 
giving the men of the former one-half of her allowance and 
to those of the latter one-fourth of hers, the men of the 
Belle Darlington received individually nearly three times 
that received by those of the Protector, although the latter 
were engaged the longest in the work. 

From a review of the case we are not disposed to allow as 
flxuch salvage as was awarded by the district court. The 
allowance of anything like a uniform percentage on the value 
of the property saved in such cases would be attended with 
great inequality and injustice. Whilst regard must be had to 
the value of the property, it is not the only controlling cir- 
cumstance, and the other grounds of allowance in this case, 
as we hâve before seen, were quite inconsiderable. Looking 
at the amount of property saved, and the little exertion and 
risk required to save it, we think that 8 per cent, will be 
ample compensation for the service rendered. Salvage 
should be regarded in the light of compensation and reward, 
and not in the light of prize. The latter is more like a gift 
of fortune conferred without regard to the loss or sufferings 
of the owner, who is a public enemy, whilst salvage is the 
reward granted for saving the property of the unfortunate, 
and should not exceed what is necessary to insure the most 
prompt, energetic, and daring eiïort of those who havo it in 
their power to furnish aid and succor. Anything beyond 
that would be foreign to the principles and purposes of sal- 
vage ; anyihing short of it would not secure its objects. The 
courts should be libéral, but not extravagant ; otherwise, that 
which is intended as an encouragement to rescue property 
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îrom destruction niay become a tcmptation to subjcct it to 
péril. 

As to the distribution to be made of tlie award, in this 
cause, we think that it should be so regulated as to put the 
men belonging to the différent vessels upon a footing some- 
what in proportion to the service which they respectively per- 
formed, and -we do not perceive any better method of doing 
this than by allowing the men belonging to each vessel a certain 
number of months' wages, graduated in some degree by the 
vessel's service. We think that the allowance to the master 
and men of the Maud Wilmot of two months' wages, to those 
of the Belle Darlington of three months', and to those of the 
Protector of four months', to be deducted, respectively, from 
the several amounts awarded to said vessels and their crews, 
■will be amply sufficient. We concur with the district court 
in awarding to Higgins the sum of $500, and to Johnson 
$250. As to the award to be made to the respective vessels 
and their crews, we are of opinion that the sum of $2,000 
ehould be awarded to the Maud Wilmot and her crew, and 
that the balance of the total salvage allowed, after deducting 
the amounts awarded to Higgins and Johnson, and to the 
Maud Wilmot and her crew, and the costs of this appeal, 
should be distributed, one-third to the Belle Darlington and 
her crew, and two-thirds to the Protector and her crew. 

The property saved and liable to salvage consista of the 
ship, valued at $10,000 ; the cargo, valued at $230,000 ; and 
an équitable proportion of the freight. The gross freight waa 
valued at £3,551 12s. 5d., amounting, at the rate of $4.84 
to the pound sterling, to the sum of $17,189.84. But this 
had not been earned, and, indeed, if we consider the voyage 
as not having commenced, no part of it had even been equita- 
bly earned, and we were at first in doubt whether the freight 
ought to be taken into account. But the proof shows that 
the owners of the ship had, at the time of the fire, expended 
$9,316.50 in procuring, compressing, and loading the cargo. 
This was an investment in respect of the freight, and was 
eaved to the owners by the saving of the ship and cargo, 
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wliereby they were enabled to perform tlieir contracL The 
amount of expensea thua ineurred ouglit, in equity, we 
think, to contribute ita proportion to the salvage to be paid. 
See The Norma, Lush. 124; Jones on Salvage, 191. This 
"would makethe total amount of property eaved $249,316.50. 
Trom tliis amount will be deducted the costs in the district 
court, amounting to $1,510.15, which are chargeable to the 
claimants, and the 8 por cent, of salvage will be calcu- 
lated on the balance of $247,806.35, amounting to $19,- 
824.51. The oosts of appeal will be deducted from thia 
sum as being chargeable to the libellants, and the balance 
will then be distributed as before stated. In this distribution 
no spécial allowance will be made to the Protector for the 
cost of gas or materials, that being taken into considération 
in awarding to her two-thirds of the balance. In making this 
award to the Protector we hâve had regard to the fact that 
the value of her aid in affording salvage service is greatly 
enhanced by her being fitted and furnished for performing 
this kind of work. Being always ready and at hand, and 
powerfully ef&oient for the aocomplishment of her purpose, a 
fire happening to any vessel in the harbor is bereft of much 
of its terror, and the damage actually ensuing therefrom is 
in most cases, and probably was in this case, greatly lessened 
in extent. 

A référence will be made to the commissioner, F. A. Woolf- 
ley, to report the form of a decree to be entered in accord- 
ance with this opinion. 

Note. See Corwin v. The Barge Jonathan Chose, 2 Fed. Réf. 268. 



See Anbwer; Complaeit; CotwTBBCiAiM ; Execution; Judgment, 
307; Pahties to Actions; Sheriep, 385. 

A tax judgment is void for uncertainty if the amount is expressed only 
in numerals, with nothing to indicate wbat they represeat. Tidd 
V. Rines, 201. 
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The Bark Lovetano, her Cargo, etc. 

{District Court, 8. D. New York. November, 1880,. 

SALVAiB — DAMAGKa—FREiaHT PkEPAID— APPOBTIONMBNT. 

The Norwegian bark L. collided with the British sWp R. a short 
distance to the southward of Nantucket South Bhoal light-ship, 
■whereby she lost everything above deck and was thereupon abandoned 
by her crew. Net long afterwards, in the morning of April 17, 1880, 
she was sighted by the British steamer T., and the master of the T., 
after putting a crew aboard the L. and making three hawsers fast 
to her with difflculty, the sea being rough and the wind high, com- 
menced towing. Two of the hawsers parted at midnight, and the 
third slipped, thus compelling the T. to lay by the L. till dayligtit. 
The hawsers being again made fast after much difflculty, owing to their 
having fouled the T. 's propeller, the towing was again resumed in 
the aftemoon, and the T., without further accident or delay, reached 
Bandy Hook on the morning of the 19th with the L. in tow. The 
service rendered, which was attended with difflculty and danger to 
the crew, occupied the T. 51 hours. The distance towed was 325 miles 
in 37 hours, the average speed being about è% knots. Her maximum 
speed in ballast was 12)^ knots, and her speed at the time of discover- 
ing the wreck about 10 knots. 

The T. was a freighting steamer of 1,547 tons, runnîngbetween Lon- 
don and New York, at the time bound from Cardifl to New York in 
ballast, with a crew of 36 men, having 18 others (cattlemen) on board 
who had gone out on her last voyage in charge of cargo. The wind 
during the time of towing and before the discoverywas nearly ahead. 
The L. was 404 tons register, valued it $1,400 ; her cargo at $22,500, 
In good order when dlscovered and so dellvered. Her freight was 
valued at about $1,600, part of which had been prepaid. When 
dlscovered she had 30 Inches of water in her hold, and was not 
In a sintlng condition. 

Heli, that while the clalm of the libellants for more than one- 
half of the value of the property saved Is very extravagant, and 
not in accordance with the présent praetice of admiralty courts 
In similar cases, still the case Is one of great merit, the bark be- 
ing derelict, and the prlnciple should be foUowed, glving a fair 
and libéral reward for the time and labor, the dangers encoun- 
tered, and the property saved. 

Port y. Jones, 19 How. 160. 

That the sum of 17,000 is a proper award ; $350 theréof to go to th» 
master, and $3,325 to the owners of the T. The remaining $3,325 to 
be apportioned among her offlcers and, crew, including the mister 
and those of the cattlemen who took part in thê service in propor- 
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tion to their respective -wages, they ranking for tliis purpose as ordi- 
nary seamen. 

Also held, that the presumption is that prepaid f reight can be recov- 
ered back as not earned in case of the loss o£ the cargo, and there- 
fore should be considered as part of the property saved to the ownera 
of the ship. 

E. L. Owen, for libellants. 

S. B. Ransom, for petitioner Riley. 

Henry T. Wing, for claimants of vessel. 

Lorenzo UUo, for claimants of cargo. 

Choate, D. J. This is a suit for salvage. The libel was 
filed by the owners of the British steam-ship Thanemore and 
her master, for themselves and ail others entitled, against 
the Norwegian bark Lovetand, her freight and cargo. The 
Lovetand, of 404 tons register, beiug on a voyage with a cargo 
of fruit from Messina to New York, came into collision with 
the British ship Eimsdal in about latitude 40 deg. N. and 
longitude 70 deg. W., a short distance to the southward of 
the Nantucket South Shoal light-ship, whareby ail the masts 
spars, sails, and everything above deck on the bark werecar- 
ried away, and she was left in such a condition that her 
master and crew abandoned her and went on board the Eims- 
dal, which was bound for Liverpool. Not long after she was 
abandoned, she was, early in the morning of the seventeenth 
of April, 1880, sighted by the Thanemore. The master of the 
Thanemore, seeing that she was a wreok, sent his second ofiScer 
and three or four men in a boat to board her, to ascertain if 
there was anybody on board. Upon the report of the mate 
that there was nothing alive on board, and that she had a 
cargo of fruit, the master of the Thanemore, after some hési- 
tation on account of the state of the sea and the weather, 
determined to attempt to tow her into port. The Thanemore 
was a freighting steamer of 1,547 tons register, running 
between London and New York, and was then bound from 
Cardiff for New York in ballast, with a Crew of 36 men, ail 
told, and with 18 men on board who had gone out in her on 
her last voyage in charge of her cargo of cattle. After several 
hours' labor, and with no little difficulty, owing to the high 
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gea that was running and thé strong wind, they succeeded in 
getting three hawsers made fast to the bark, on -which was 
plaeed a crew consisting of the second mate and several men, 
and she was towed towards New York. After getting under 
way a dense fog set in, which contiuued till about 9 o'clock at 
night. At about midnigat two of the hawsers parted and the 
third shpped, owing to the heavy sea. The steamer lay by 
the bark till daj'light and then commenced again to get her 
hawsers on board the bark. This was not eiïected till abont 
1 o'clock in the afternoon. In attempting to do this the 
hawsers fouled the propeller, and it was a difficult and tedi- 
ous opération to clear the propeller. The towing was resumed 
a little after 1 o'clock, and was continued without further 
accident or interruption till they passed Sandy Hook at about 
10 o'clock on the forenoon of the nineteenth of April. The 
value of the bark was $1,400; of her cargo, $22,500; and 
of her freight, $1,600, less some small déductions for port 
charges. A part of the freight had been prepaid. The claim- 
ants argue that such part is not to be computed as part of the 
property saved. I think, however, that the presumption is 
that prepaid freight can be recovered back as not eamed if 
the cargo is lost, and therefore that it should be considered 
as part of the property saved to the owner of the ship. When 
the bark was discovered she had 80 inches of water in her. 
She was not in a sinking condition. Her cargo was in good 
order, and was so delivered in New York. The service ren- 
dered occupied from 7 a. m. of the 17th to 10 a. m. of the 19th 
of April, or 51 hours. The bark was towed about 325 miles, 
and the time occupied in towing was about 37 hours, or at an 
average speed of about 8| miles. The Thanemore was mak- 
ing about 10 knots when she discovered the bark. Her max- 
imum speed in ballast is about 12J knots. During ail the 
time she had the bark in tow, as well as at the time of dis- 
covering her, she had an unf avorable wind nearly ahead. The 
service was attended with considérable difficulty and some 
danger to the crew and to the steam-ship. I am satisfied, 
however, by the log and by the speed made, that the danger 
and the difficulty are somewhat esaggerated by the witnesses ; 
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still, it is a case of great merit. The bark was derelict, and 
in each cases the reward should be libéral. The Anna, 10 
Blatchf. 456. The claim of the libellants, however, that they 
should hâve more than one-half of the value of the property 
saved is very extravagant, and not in accordance with the 
présent practice of courts of admiralty in cases like this. The 
principle is that a fair and libéral reward is given for the 
time and labor, the dangers encountered, and the property 
saved. Post v. Jones, 19 How. 150. 

In this case I think the sum of $7,000 will be a proper 
award. Of this sum, $350 is awarded to the master, and 
$3,325 to the owners of the steamer. The remaining $3,325 
will be apportioned among the officers and crew of the 
steamer, including the master and those of the cattlemen 
v?ho took part in the service, in proportion to their respective 
wages, the cattlemen ranking for this purpose as ordinary 
seamen. As the proofs do not show which of the cattlemen 
are entitled except the petitipner Wiley, who bas been joined 
as co-libellant, and as the libel allèges that three of the crew 
deserted in New York, of which no proof has been given, a 
référence will be had to détermine this apportionment among 
the crew. 

Decree accordingly, with costs to libellants. 



Thb Steamer Leipsio. 
(District Court, S. D. JVewYork. November, 1880.) 

AaHEEMBNT AT SbA FOK TOWASE — CONSTBUCTION— Salvagh — Pbao- 
TiCE — Apportionment — Costs. 

Where the steamer L. , on a voyage f rom Baltimore to Bremerhaven, 
with a gênerai cargo and 12 passengers, broke her shaft when about 
two days out, but was otherwise sound, staunch, and strong, well 
equipped, manned, and provisioned, and able to proceed under sail 
with favorable winds, and seven days thereafter, September 13, 1879, 
being about 125 miles from Sandy Hook, was towed into New York 
by the freighting steamer G., which being then bound to Baltimore, 
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in ballast, to fuîfll a charter requlring her to be there September 25 th, 
deviated 40 miles in a direction opposite to her course, upon report of 
her condition, to flnd her, the vessels arriving safely in New York on 
September 14th, the towing service continuing about 24 hours, and the 
G. being detained in her arrivai at Baltimore about 48 hours, and the 
two captains made a written agreement at sea for the payment of £3,- 
000 for the service, which contained, however, the following clause, 
" butleave it to the court to prove the said agreement," which clause 
was insert ed because the captain of the L. would not otherwise sign it, 
after a discussion of the amount to be paid by the service, which was 
the only matter of difEerence between them, the L. and cargo being 
valued at $250,945, and her freight, if earned, being $13,757.37, and 
the G. being valued at $90,000 : 

Hdd, on the évidence, and as matter of construction of the agree- 
ment, that the parties clearly intended by the agreement to submit 
the question as to the amount of the compensation to the judgment 
or review of the court. 

That the sum named iû the agreement was greatly excessive. 

The Golon, 4 Fed. Rbp. 469, and other cases. 

That such service, whether salvage or not, is to be compensated 
not upon the ordinary principle;s of a quantum meruit, but liberaHy 
and with a view to ail the circumstances. 

The Emily B. Souder, 15 Blatchf. 185. 

That in this case the service was a salvage service. i 

The EUora, l hush, ^50. ], ." ■: 

That $3,,75Ç»was a proper.jaward— apportionedi.three^flfthÈ to the 
vessel, and of the remaining two-flfths, one-tenth to the.masfer.and 
nine-tenths to the crew, including the master, in proportion, to tteir 
wages. • . 

That where the libellants;, ownersof a vessel, sué- in! ftheir owa 
behalf, without joining the master and crew, who are entijtled to 
share in the compensation, the proper practice is to détermine the 
entire amount, and apportion it between vessel, master, and crew, 
and to hâve the share of the ma«ter and crew paid into the registry of 
the court to.await their application theref or. 

The Adirondack, 2 Fed. Bkp. 872. 

That the claimants, having made no tender before suit, should bo 
charged with costs. 

Ulîo, Reynand é Harris, for libellants. 

Shipman, Barbom, Larocque é McFarland, for claîmants. 

Choate, D. J. This is a suit brought by the owners of the 
British steamer Gresham to enforce against the German 
steamer Leipsie an agreement entered into by the masters of 
thé two steamers, while at sea, on the thirteenth day of Sep- 
tember, 1879. The agreement was as followB: 
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"Lat. 39, 30; Long. îl, 25 m., Sept. 13, 1879. 

"It ÎB this day agreed between Capt. P. Pfeiffer, of the S. 
S. Leipsic, and Capt. Gibb, of the S. S. Gresham, to tow the 
eaid steamer Leipsic to Sandy Hook for the sum of three 
thousand pounds, (£3,000,) but leave it to the court to prove 
the Baid agreement. 

[Signed] "F. Ppeiffee. 

"Thos. Gibb." 

The Leipsic was a Bteam-propeller, of about 2,000 tons 
burthen. She was one of a Une of steamers ruiining between 
Baltimore and Bremerhaven. She left Baltimore on the 
fourth of September, 1879, passing Cape Henry on Septem- 
ber 6th at 4:45 a. m. On the sixth of September that part 
of her shaft known as the "first transmission shaft" broke. 
By this accident she was disabled as to her machinery. She 
was then about 350 miles from New York, which was the near- 
est port. Her propeller was then disconnected, and she pro- 
ceeded under sail towards New York, heading about W. N. W. 
By September 12th, at noon, Bhe had reached a point about 
125 miles from Sandy Hook. From that time till noon of 
the 13th, when the Gresham took her in tow, there was 
alniost no wind, and she made no headway, but drifted about 
20 miles in a north-easterly direction. One day she made, 
under sail, 50 miles, and other days less than this, down to 10 
miles. She was in ail respects, except as to the injury to her 
machinery, staunch and strong, well-manned, equipped, and 
provisioned. She had on board a gênerai cargo of merchandise 
and 12 passengers. On the afternoon of the ninth of Septem- 
ber she was spoken by the Britiah steamer Gamelot, which 
offered assistance, but it was declined. When it became 
calm on the 12th her master determined to call for assistance, 
if opportunity offered, and he ordered rocket signais to be 
given on the night of the 12th in case a steamer passed. 
About noon of the 12th she had spoken a bark bound for the 
Delaware breakwater, and asked her to report the steamer as 
being there with a broken shaft. About 3 o'clock in the 
morning of the 13th a steamer bound to the westward, which 
it appears prpbable was the Gresham, passed the Leipsic 



THE STEAHEIt LEIPSIO. 111 

■within five or six miles, but took no notice of or did not 
understand her rocket signais. About 8 or 9 o'clock in the 
morning the Gresham overtook the bark, and was informed- 
by her that there was a steamer to the eastward with a 
broken shaft, giving her supposed latitude and longitude. 
The Gresham was immediately put about aud proceeded in 
the direction indicated, which was nearly opposite to her own 
course, and about 2 o'clock, after steaming about 40 miles,; 
she sighted the Leipsic. The Gresham was bound from New- 
port, England, to Baltimore in ballast. The master of the 
Gresham asked the master of the Leipsic if he wanted a tow, 
to which the master of the Leipsic replied that he did. The 
master of the Gresham went on board the Leipsic betweeii 3 
and 4 o'clock, and the two captains had a conversation, the 
resuit of which was that the agreement sued on was signed. 
They differed as to the amount to be paid, the master of the 
Gresham at first demanding a much larger sum than £3,000. 
He testified that he first demanded i94,000. The other captain 
understood him to demand d96,000. Finally the agreement 
was made and signed as given aboYO. The words, "but leave 
it to the court to prove the said agreement," were added before 
it was signed. The master of the Leipsic refused to make 
the agreement except upon that condition, because he thougbt 
the sum named too high. He is a German, but spoke Eng- 
lish, and the conversation was in English. The master of 
the Leipsic asked to be towed to New York, stating that he 
would make his repairs there. The master of the Gresham 
told him it would be out of his course, but that he would tow 
him either to the Delaware breakwater or to New York, and 
the latter was agreed on. The weather was good and the sea 
smooth. The wind was at that time very light und unfavor- 
able for the Leipsic proceeding under sail. The Gresham 
took her in tow by two hawsers furnished by tbe Leipsic. 
They got under way, soon after the agreement was signed, on 
the afternoon of the 13th, and passed Sandy Hook about 3 
o'clock on the afternoon of the 14th, and proceeded about six 
miles up the bay, where the hawsers of the Leipsic weré' 
transferred to a tug, which towed her to Hoboken. Th«' 
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Gresham waited hère for some trifling repairs to her macliin- 
ery, and then, on the 14th, proceeded to Baltimore. She 
arrived at the mouth of the Chesapeake bay early in the 
morning of the 16th. Bhe had calculated to arrive there on 
the morning of the 14th. She was a freighting steamer, of 
1,092 tons register. She was under charter to proceed to 
Baltimore, and there take on board a cargo of gi-ain for a 
port of delivery in Great Britain or Ireland, or on the con- 
tinent between Bordeaux and ïïamburg, inclusive, but exclud- 
ing Eouen, according to orders to be given on signing bills of 
lading. By the charter she was required to be at Baltimore 
by the twenty-fifth of September. The stipulated freight 
under this charter would amount to $12,000. The agreed 
value of the Leipsic is $90,000; that of her cargo, $160,945. 
The amount of her freight on that voyage, if earned, would 
be $13,757.37. The value of the Gresham is $90,000, and 
the anount of her freight earned on her outward voyage from 
Baltimore was £2,839 10s. 6d. The towage service was ren- 
dered without accident. It was not attended with any spécial 
difBculty or danger. The weather was at first fair, and soon 
after they started the wind became fresher and both vessels 
set ail sail, and then they made for a time about seven knots. 
On the night of the 14th it became rainy and squally, and 
the wind getting round to the south-west they proceeded under 
steam alone. The évidence does not show that the Gresham 
sustained any damage in her machinery in conséquence of 
the towage. 

I think it is entirely clear that the agreement between the 
vessels was made subject to the approval of the court as to 
the amount therein named (£3,000) as the amount to be paid 
for the towage service. The use of the word "prove" is per- 
haps to be attributed to the fact that one of the parties to the 
agreement was a German. At any rate, I cannot imagine 
any other meaning intended by the words, "leave it to the 
court to prove the said agreement," than this. The only 
point upon which in the negotiation the two c'aptains had 
any disagreement was as to the amount to be paid; and it is 
clear that this was the matter to be left to the court. It is 
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also clear that the amount suggested by the agreement is very 
greatly in excess of the amount whiclx the court would award 
for the same service. The Adirondack, 3 Fed. Eep. 387, and 
cases cited; The Saragossa, 1 Ben. 551; The Colon, 4 Fed. 
Eep. 469 ; The Ellora, 1 Lash. 550. The libel in this case 
does not allège that the service rendered was a salvage serv- 
ice ; but whether a service of this nature is, under the pecu^ 
liar circumstances of the case, to be considered as technically 
salvage, or only as an extraordinary towage service, it is to 
be compensated, not upon the ordinary principle of a quan- 
tum meruit, but liberally and with a view to ail the circum- 
stances. The Emily B. Souder, 15 Blatchf. 191. In this case, 
I think, under the circumstances, it was a salvage service. 
The Ellora, supra. The Leipsic was not in distress, other 
than that which was occasioned by the disabling of her steam 
motive power. She could be navigated under sail, ,and was 
in a position from which she could reasonably be expected to 
reach port in four or five days, with favorable winds, or at 
any rate to reach a position where she could certainly obtain 
assistance to tow her into port, and she was not out of the 
ordinary track of vessels going to and from New York. Her 
principal motive for asking assistance was the saving of time 
she would make by reaching port without further delay. It 
does not appear that her cargo was perishable or liable to 
détérioration. The Gresham went out of her way some 40 
miles to find the Leipsic. She also deviated from her voyage 
to Baltimore, and came to New York to render this service. 
Her arrivai in Baltimore appears to hâve been delayed about 
48 hours, yet as she had till the twenty-fifth of September to 
report herself there, she ran very little or no risk of losing 
the benefit of her charter by the performance of this service, 
and did not in fact suÊfer any loss of employment by reason 
of the delay. Her service was, however, highly meritorious 
and bénéficiai to the Leipsic. Under ail the circumstances of 
the case I think the Bum of $3,750 a fair compensation. 

Thèse libellants, the owners of the Gresham, sue only on 
their own behalf. They bave not joined the master and crew 
of the vessel as libellants, nor do they sue in their behalf; yet 

v.5,no.l — 8 
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in ail Buch cases the master and cre-w are entitled to share in 
the compensation. I tliink the proper practice is to déter- 
mine the amount to be awarded as the entire compensation, 
and to apportion it as between the vessel, master, and crew; 
and that portion awarded to master and crew will be paid 
into the registry to await their application for it. The Âdi- 
rondack, 2 Fed. Eep. 872. 

Of the sum so awarded three-fifths will go to the owners of 
the steamer, and two-fifths to her master and crew — the 
master receiving one-tenth of the two-fifths, and the officers 
and crew, including the master, the remainder in proportion 
to the respective rates of their wages. 

As the claimants hâve made no tender thej will be chargea 
ith the costs. 

Decrees accordingly. 



The Swedish Bark Adolph. 
(District Court, S. B. Nm York. November, 1880.) 

1. AppEAii — Releasiiîo Vessel feom Akrest — Peactice — ADirrnAijTT 
RuLB 11. — On appeal to the circuit court from a decree of the distribt 
court dismissing the libel, the claimant of the vessel which was at- 
tached on service of the monition is not entitled to hâve her re- 
released, or to a bond from the libellants to pay such damages as the 
claimant may sustain by reason of her détention pending the appeal, 
in case the libel shall be dismissed in the appellate court. To hold 
otherwise would be inconsistent with Admiralty Rule 11. Unless tho 
attachment was mala fide, or there was gross négligence amounting 
to bad faith, no damages for her détention caused by such arrest can 
be recovered. 

The Evangelisimot, Bwabey, 378, etc. 

The English cases, if not consistent with this rule, cannot now be 
sustained. 

The Victor, Lush. 72, etc. 

Buits for possession stand on a difEerent ground. 

The John, 2 Hagg. 317. 

Henry T. Wlnj and E. L. Govc, for claimants. 

W.My.nlers, for liballants. 
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Choatb, D. J. In this, which is a suit of damage by col- 
lision, the claimaut of the bark Adolpb bas bad a decree 
dismissing the libel, witb costs, and the libellant bas given 
notice of appeal to the circuit court. Before the expiration 
of the 10 days allowed by the practice of the court for thé 
mardbal to retain the vassal in his custody, the claimant, on 
afSdavit by his proctor that he is unable to give bond for the 
value of the vessel, bas appliad to the court for an order 
direoting the marshal to reiease the vessel, or in the alterna- 
tive for an order direoting sucb reiease, unless the libellants 
shall give bonds to pay such damages as may be siistained by 
the claimant by reason of her détention pending the appaal, 
in case the libel sball be dismissed in the appellate court. 
The application cannot be granted consistently with the rigbts 
of the libellants and the practice of the court. 

The arrest of a vessel in a cause of damage which is allowed 
to a libellant on giving the usual security for costs, is an 
inconvenience to which the owners must submit as one caused 
by the exercise of a légal right on the part of the plaintif, 
and unless the attachment is mala fide, or by such gross nég- 
ligence as to amount to bad faith, no damages can be recov- 
ered for her détention caused by such arrest. The Evangelis- 
imos, Swabey, 378; S. C. 12 Moore's, P. G. G. 358; TheD.S. 
é Péri, Lush. 543; The Strathnaver, L. B. 1 Ap. Cases, 58; 
The Active, 5 Law Times, (N. S.) 7T3 ; The Amelia, Moore's, 
P. G. G. The English cases in which damages for détention 
hâve in similar suits been allowed, are consistent with this 
rule, or if not cannot now be sustained. The Victor, Lush. 72; 
The Margaret Jane, L. E. 2 Adm. & Ec. 345 ; The Cheshire, 
Wetch, Bro. & Lush. 362. Suits for possession stand on a 
différent ground. They are brought to recover the possession 
and use of the vessel. The John, 2 Hagg. 317; The Eliza, 
2 Spinks, 34. 

I see no reason wby the same principle does not apply to 
a libellant proseeuting an appaal in the circuit court in good 
faith. The décision of the court below is not of that conclu- 
sive character that bis suit thereafter ceases to be one prose- 
cuted in good faith; be bas simply failed to produce évidence 
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enough to sustain hîs claim in the judgmeni of th'e court, and 
the law gives him a new trial in an appellate court, and he 
may there introduce more évidence. This right of appeal 
would be of no value whatever if the vessel were released 
because the libel was dismissed below, and the long-accepted 
practice in the admiralty courts of detaining the vessel in 
Buch case, if an appeal is taken, shows clearly that his right 
to secure his alleged demand by her continued arrest has been 
always recognized. It seems to me, also, that the Admiralty 
Eule 11, which secures to a claimant the right to bond a ves- 
sel under arrest, and to either party, in proper cases, her sale 
pendingthe suit, was designed bythe suprême court as giving 
to the owners of vessels sued for damages ail practioable relief 
against the hardship arising from the exercise of this right of 
arrest on the part of a libellant proceeding in good faith. 
And it seems to me that the granting of the relief hère asked 
would, in such a case, be ineonsistent with that rule. 

In the présent case I cannot doubt the good faith of the 
libellant. The case was by no means so clearly for the claim- 
ant on the proofs that the libellant 's suit or his appeal can 
be pronounced frivolous or one prosecuted malafide. If such 
should appear to be the case, it is unnecessary to détermine 
what relief the court could give the claimant. As it is, this 
claimant is suffering only the inconvenience and hardship to 
whioh ail owners of property are liable from the attachment 
of their goods by due proeess of law in a suit in which such 
attachment is permitted. It is unnecsssary to consider 
whether the proof of claimant's alleged inability to bond the 
vessel is sufficiently made out for any purpose. 
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MiNTURN and others v. Alexandre and others. 

{District Court, 8. D. New Tork. , 1880., 

1. Collision — Damage to Caego — Libel — Aterment of — Trri.B— 
Pleadixg— Pkoof. 

A libel, flled to recover damages for collision to a cargo, should con- 
tain averments showing unequivocaliy, and with reasonahle cer- 
taintj-, that the libellants had suéh a «pecial or gênerai right of prop- 
erty in the cargo that by its loss or injury they had suffered damage. 

Where the libel averred that certain sugars were laden on board the 
British bark H., "to be carried thereon to the port of New York, 
and thence safely delivered to your libellants, and bills of lading 
theref or duly signed by the master of said bark, naming the libellants 
as consignées of said sugars;" and also averred "that by the col- 
lision your libellants bave suffered damage in the value of said cargo 
125,000,"— 

An exception having been flled to the libel that it did not aver 
what, if any, interest the libellants, as consignors. had in the. 
property : 

Hdd, that the averments of the libel did not necessarily import 
that the libellants had any interest in the goods, and that the excep- 
tion to the libel must be sustained. 

Distinction between the sufflciency of proof of facts as évidence, 
and the sufflciency of the averment of facts as matter of pleading,, 
stated. 

In Admiralty. 

B. D. Benedict, for respondents. 

G. A. Black, for libellants. 

Choate, d. J. This is a libel for collision. The libel avers 
that there was laden at the port of Havana, on the British 
bark Helen, certain sugars, "to be carried thereon to the port 
of New York and there safely delivered to your libellants, and 
bills of lading therefor duly signed by the master of said 
bark, naming the libellants as consignées of said sugars." 
The libel then avers in proper form the facts of the collision 
by which the vessel was sunk upon the voyage. It also avers 
"that by the collision your libellants hâve suffered damage in 
the value of said cargo §25,000." An exception is filed by 
the respondents because the libel does not aver "what, if any, 
right, title, or interest the said libellants, as consignées, had 
in Baid sugars at the timea in the libel mentioned." Thia 
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exception must clearly be sustained, because the libel con- 
tains no averment wbatever of the delivery of the bill of lad- 
ing to the libellants, or to any one for their use ; or, by other 
proper averment, shows in any way that they consented to 
or became parties to the consignment. 

A bill of lading may be made out ncvming a person as con- 
signée, but something more is necessary to make the person 
BO named a consignée. That relation to property cannot be 
established without such person's consent oragainst bis will; 
and a delivery of a bill of lading or some agreement in rela- 
tion to the shipment, between the shipper and the person 
named as consignée, is just as necessary as the delivery of a 
promissory note is necessary to make it anything but a pièce 
of paper with scratches on it. Nor is any title in the shipper 
averred unless it be under the some-what ambiguous state- 
ment that the bills of lading were duly signed. The aver- 
ment cannot be taken to mean more than this : that somebody 
whose name is not given, having possession of the sugars, 
Bbipped them, and f ook bills of lading in which the libellants 
were named as consignées. But, passing thèse obvions de- 
fècts, the respondents are entitled to bave the libel state 
what, if any, interest as consignées the libellants had in the 
goods. 

It is true that the possession of a bill of lading by the con- 
signée named therein, or by the indorsee thereof, is prima 
faeie évidence of cwnersbip of the goods, just as possession of 
the goods themselves would be, and that the possession of such 
bill of lading is also prima facie évidence of the transfer to 
the consignée, or indorsee of the bill, of the title or interest 
which the shipper bad at the time of shipment, whatever that 
may be. Lawrence v. Minturn, 17 How. 107; The Idaho, 93 
U. S. 575. But a bill of lading neither makes a title where 
the shipper bas none, nor transfers a title as between shipper 
and consignée, unless such is the intention of the parties. 
The ground sometimes taken, that at least a naked légal title 
passes by mère force of the terms of the bill, without regard 
to the intention of the parties, is ineonsistent with the well- 
settled rule of the common law, that the owner of personal 
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property is not deprived of bis title except nvith his own con- 
sent, unless it be in favor of a party who bas parted witb 
value on the faith of an apparent title created by the act of 
the owner bimself in anotber. There is clearly nothing in 
tbe form of a bill of lading, or tbe indorsement of it, which, as 
between tbe consigner and consignée, precludes the former 
from showing tbat tbe transfer of the property is intended as 
security only, or that it was only intended for the purpose of 
transferring tbe possession of it to tbe consignée for tbe use 
and benefit of the consigner, witb or witbout a power to sell 
it, or deal with it otberwise than simply to bold it subject to 
bis furtber order. Tbe simple fact, tberefore, tbat libellants 
are tbe holders of a bill of lading, naming tbem as consignées 
of the goods, does not necessarily import tbat tbey bave any 
interest in tbe goods whatever. It is quite consistent witb tbia 
fact that tbe only agreement between tbem and tbe shipper 
is tbat when the goods arrive tbey vfill receive and keep tbem 
subject to his order. 

The establisbed rule of the admiralty courts is that tbe suit 
must be brought in the name of the real party in interest. 
Fretz V. Bull, 12 How. 468. Bowell settled is this rule tbat, 
long before tbe assignée of a chose in action was allowed in 
courts of common law to sue in his own name, bis right to 
sue as the real party in interest was recognized in the admi- 
ralty. Colb V. Howard, 3 Blatcbf. 524. It is insisted, how- 
ever, that it is enough to allège in tbe libel those f acts wbicb, 
if shown in évidence, will make a prima fade case. The 
argument is unsound. Pleadings must be unequivocal. They 
must be definite. They must be certain to a reasonable 
intent. The fact to be averred and proved by a libellant in 
a collision suit is tbat lie bas sueh an interest in the tbing 
damaged, by reason of a spécial or gênerai right of property 
therein, that by its loss or injury be bas sustained damage. 
Sucb interest must, tberefore, be averred unequivocally and 
witb certainty. Pleadings which may well be true, and yet 
no damage to the party foUow as a conséquence, state noth- 
ing tbat need be answered. Facts which are held sufiScieut 
prima fade T^rooi ai ownership are sobeld because they creato 
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Buch an appearance of ownership, Buch a probability of 
ownership in the absence of any other facts, that the évidence 
of those facts satisfies that cardinal rule of the commou law 
which holds a fact proved as matter of évidence, and for the 
détermination of ail rights -when the prépondérance of the 
évidence is in favor of the fact to be established. Examples 
of this kind of prima facie proof are the évidence of possession 
of goods as prima facie proof of ownership, and évidence of 
possession of a bill of lading by a consignée as prima facie 
proof of the transfer to him of the shipper's title. But pos- 
session is not the same thing as title, although it may be suf- 
ficient évidence of it if nothing else appears. Nor is an 
apparent transfer of another's title the same thing as a title 
in the transférée. I think, therefore, it is the right of the 
respondents, by exception to the libel, to compel such an aver- 
ment as will show with reasonable certainty that the libel- 
lants hâve, as consignées, some actual interest, and the nature 
of that interest, and without such averment there is nothing 
for the respondents to answer. A gênerai averment that the 
libellants hâve sustained damages in a certain amount, by 
reason of the loss of the goods by the collision, is clearly not 
enough. 

The distinction between the sufficiency of the proof of facts 
as évidence, and the sufficiency of the averment of facts as 
matter of pleading, may be thus stated. Facts, as évidence, 
are suiEcient when they produce an appearance, or probability 
of the existence of a right or title, which, by the established 
rules of évidence, eonstitute priwM facie proof. But the rules 
of pleading require not the averment of the appearance or 
probability merely of a right or title, but the averment with 
reasonable certainty of the actual existence of a right or 
title. 

Exception sustained. 
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TflB Steam Ferby-Boat Haokensace. 
The Schookeb Bùenry D. Bbewstkr. 
{District Court, S. L. NeaTork. November, 1880.) 
CoLusioiï— Febbt-Boat Entbeikg Slip— Lookout— RiaHT oy Bail- 

IKG VBSSELS— COSTS. 

Where the steam fcrry-boat H., while entering her slip at the foot 
of Barclay street, coUided, in the day-time, with the schooner B., her 
bowsprit entering one of the Windows on the starboard side of the H. 
aft of the paddle-box, and the B. was at the time getting under \ray, 
having hoisted her jib and then her foresail, the wind being southerly, 
and her bow Une having been cast ofE and stem line fast to the rack, 
though slack, and the B. claimed that at the time the jib-boom entered 
the window she was lying with her whole starboard side close up to 
the southerly side of the south rack of the slip, and that the H. 
etopped after the jib-boom entered the window and before any ap- 
préciable damage was done to either vessel, and then started again, 
dragging the B.'s stern round'against the end of the rack and driTing 
her stern against a neighboring pier, tfaus causing the damage to 
both vessels ; and the H. claimed that after she had entered her slip 
about three-quarters of her length, the stern line of the B. was care- 
lessly let go, and her jib flUing the B. swung round to the northward 
and thereby forced herself against the H., causing the damage; and 
that thèse movements of the B. were made without any warning to 
the H., and too late to enable her to prevent the collision : 

Held, on the évidence, that the pilot of the H., acting as lookout, 
lûight bave observed the B.'s movements — the hoisting of tlie jib and 
then the foresail indicatiug an intention to come out and perhaps to 
cross her path — in time to hâve avoided the collision ; and was wholly 
in fault in not thus obeying the rules of navigation requiring a good 
" lookout to be kept, and that vessels under steam shall keep out of 
the way of sailiug vessels, and that this fault of the B. alone caused 
the collision. 

That the B. had a right to assume that this would be done, and was 
not, therefore, in fault in hoisting sail. 

But, on the évidence showing that the tide was ebb, running down 
the river; that the H. was approaching the mouth of the slip from up 
the river, heading obliquely towards a point some ways inside tha 
southerly rack, and, after striking it, her port bow was canted over 
against the center pin, when her stern sagged with the tide against 
the southerly rack before she stopped ; that her length and that of the 
southerly rack were each 217 feet, and the center pin 100 feet ; and 
the northerly side of the slip was at the time occupied by the other 
ferry-boatî 

ndd, that tha B.'s claim as îo ier position ca&not be truc; thst It 
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was impossible for the starboard quarter of tho H. to hâve projected 
eoutherly of the south side of the ferry raok far enough to engage the 
jib-boom of the schooner, if the latter was in the position she claimed 
to be in, and tliat the B.'s jib-boom must hâve extended croasvi'ise ia 
a north-westerly direction beyond the inner line of the ferry racle. 

Hdd, that the whole damage was done before the headway of the 
n. was stopped, and the claim that the pilot loft his post before his 
boat brought up against the center pin, and conversed with the B.'s 
captain, and threatened the damage complained of, is, under the cir- 
cumstances, highly improbable, and againat the weight of évidence. 

That the B., having thus misstated the main faots of the collision, 
is entitled to recover upon amending her libel, but ia not entitled to 
costs, except disbursements. 

Henry T. W'mg, for the Henry D. Brewster. 

W,J. A. Fuller, for the Hackensack. 

Choate, D. J. Thèse are cross-libels to recover damages 
caused to both vessels by a collision between the Hacken- 
sack, a steam ferry-boat running between Hoboken and the 
footof Barclay Btrcet, New York; and the schooner Henry D. 
Brewster. The collision happened in the day-time, on tho 
thirtieth day of July, 1879, while the ferry-boat -was entering 
her Blip at the foot of Barclay strcet. The schoonei is a 
small vessel, of about 66 feet length from stem to stern. She 
had brought from Virginia a cargo of watermelons, which she 
had diseharged at the pier next south of the ferry slip, and 
'had hauled up to the south side of the southerly ferry rack, 
and there made fast, in the forenoon, some distance inside 
the end of the ferry raok. At about 1 : 30 o'clock she hauled 
down to the end of the ferry rack, and there again made fast, 
with the stem of the schooner about oven with the outer end 
of the ferry rack. In this position she had out a short bow- 
line and a long stern-line, both leading to spiles on the south- 
erly side of the rack. She made this change preparatory to 
getting under way for the foot of Tenth street, North river, 
for which place she was bound. After getting into this posi- 
tion she hoisted her jib and cast ofif her bow-line. The effect 
of this was that the tide running down set her off from tho 
rack towards the Vesey-street pier, the wind, which was 
southerly, being light, and the wind on her jib not being suf- 
ficient to keep her head up to the rack, They then hoisted 
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the foresail, tho effect of whîch was to make her pay off the 
other way, towards the west and north, and she brought up 
with her starboard aide, at about the fore rigging, pressing 
against the corner of the ferry rack. While two men were 
Btanding by the starboard fore rigging, pushing or breasting 
her off from the rack, the master ran aft to order the stem- 
line throwu ofE the spile by the men on a schooner lying 
astern of bis vessel, but before he got aft, or the stern-line 
■was thrown off, he was stopped by a ery from one of the men 
forward that the ferry-boat was running into them. Almost 
immediately afterwards the jib-boom of the schooner entered 
one of the Windows of the starboard side of the ferry-boat aft 
of the paddle-boï. The ferry-boat was then partly in her 
slip, her after part projecting out into the river beyond the 
end of the ferry rack. The first question to be determined is 
in what position the schooner was lying with référence to the 
raok when her jib-boom went into the window of the ferry- 
boat. It is claimed, on behalf of the schooner, and seems 
to be believed by those on board of her, that she was lying 
•with her whole starboard side close np to the south side of 
the ferry rack. If this was her position, there could be no 
excuse for the ferry-boat running into her; but if this were 
her position, then the end of her jib-boom must hâve been 
at least 11 feet, or half the width of the schooner, southerly 
of the line of the southerly side of the ferry rack, and about 
17 feet southerly of the line of its inner or northcrly side. I 
am satisfied from the évidence that this cannot hâve been her 
position, but that when her foresail and jib had begun to 
draw sufficiently to bring her starboard fore rigg'ng up again 
to the corner of the rack, her stem was still off from the rack 
Buiïiciently to make the end of her jib-boom extend crosswise 
in a north-westerly direction beyond th© line of the iuner or 
northerly side of the rack. 

This is the position in which those on the ferry-boat tes- 
tify that they saw her, with the two men breasting her off, 
at the corner of the tack, as the ferry-boat entered the slip. 
The évidence is satisfactory from both sides that, in entering 
the slip, the ferry-boat, to avoid the effect of the ebb-tide, 
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approached the mouth of the slip from up the river, heading 
in obliquely towards a point some ways inside of the south- 
erly rack, and after striking the southerly rack her head was 
canted over towards the center pin, a short rack between the 
two ferry bridges, and her stern was by the same movement, 
aided by the ebb-tide, sagged down against the southerly 
rack. It was while so sagging down and coming with her 
starboard side against the rack that the jib-boom entered the 
cabin window. The length of the ferry-boat and also that of 
the rack is 217 feet, The length of the center pin is about 
100 feet. There was another ferry-boat in the slip on the 
north side of the center pin. It is quite certain, from the 
évidence, aided by the models and drawings of the ferry slip 
and the boats, that the Hackensack could not, with the ebb- 
tide running, and with the other boat in her slip, hâve made 
her slip at ail, if her stern projected southerly of the south- 
erly line, so far as to engage the jib-boom of the schooner 
lying straight with the ferry rack, or indeed lying in any way, 
without projecting to the north of the line of the southerly 
side of the ferry rack. The ferry-boat made her slip, being 
thrown over by striking the southerly rack, so that her port 
bow brought up against the southerly side of the center pin 
before her way was entirely stopped. It was impossible for 
her to do this if her starboard quarter projected south of the 
ferry rack, or covered any part of the mouth of the Vesey- 
street slip, as some of the witnesses on the part of the 
schooner testify that it did. They are clearly mistaken, 
being misled by imperfect observation. It may hâve seemed 
so to them from their points of view. The fact that the 
schooner still had her stern-line out, and that it hadnot been 
thrown olï of the spile to which it was made fast, does not, as 
claimed on her behalf, show that she was not heading across 
the corner of the ferry rack. It must, of course, bave been 
slack enough to allow her stern to stand oflF sufficiently for 
this purpose. This point being determined, the next ques- 
tion is whether the ferry-boat stopped after the jib-boom 
entered the window, and whether she was then started ahead 
again by her pilot while the jib was so sticking into thd 
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cabin. It is claimed on behalf of the schooner that when the 
jib-boom entered the window, and before any appréciable 
damage was done to either vessel, the ferry-boat stopped, the 
pilot came out on the upper deck and held a conversation 
with the master of the schooner, in which he threatened to go 
ahead, and tear him out or clear him out ; that then he went 
into the pilot-house, started his éngine and boat, and dragged 
the schooner round with her stern against the corner of the 
rack, driving her stern back and across against the Vesey-street 
pier, doing great additional damage to the schooner, and tear- 
ing out four Windows in the cabin of the ferry-boat, with the 
joiner work between them, before he stopped the boat again. 
But I think the weight of the évidence ifi in favor of the 
Hackensack on this point, and that while the striking of the 
bow of the ferry-boat against the south rack checked her 
speed, and perhaps gave the appearance of hW forward 
movement being stopped to the bystanders, as they saw her 
stem sag over towards the rack, yet that her way was not f ully 
stopped till her port bow brought up against the center-pin, 
and that during this movement the damage was principally 
done ; that it was not untn then that the pilot came out of 
the pilot-house and held a conversation with the captain of 
the schooner. I think it highly improbable that the pilot 
ehould hâve left his post under the circumstances described, 
with the stem of his boat in the ebb-tide, and the bow in the 
slip beyond the center pin, with another ferry-boat in the 
northerly slip, and his own boat liable to drift in a way to 
injure the other boat, or to make it impossible for him to 
reach his own slip without backing out ; and the weight of 
the testimony is against it. The Hackensack was undoubtedly 
moving forward very slowly at this time, but the effect of 
any movement was to swing the head of the schooner round 
doser to the corner of the rack, and to break away the joiner 
work betweèn the cabin Windows as it was broken, and to 
breab the jib-boom, bowsprit, and head-gear of the schooner. 
When the pilot came out he suggested hauling the schooner 
back. This was done. The vessels being clear of eaoh othez 
the ferry-boat went on up to her bridge. 
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The case made by the libel of the schooner that the ferry- 
boat thrust herself against the schooner lying along-side the 
ferry rack is clearly not made out. The case made by the 
libel of the ferry-boat is that af ter the ferry-boat had entered 
her slip, about three-quarters of her length, and was within 
about 30 feet from her bridge, those in charge of the schooner 
carelessly let go her stern-line, and the wind filled her jib, 
which Bwung her head to the northward, and thereby forced 
the jib-boom and bowsprit through the window of the ferry- 
boat ; that the ferry-boat had no waming or indication that 
those in charge of the schooner intended to let go their Une 
or make any movement that would render a collision possible. 
The point made hère is that the schooner made no movement 
indicating her intention to corne out of the slip and cross 
the path of the ferry-boat till it was too late for the ferry- 
boat, by mbvements on her part, to avoid the collision. I am 
satisfied, upon the testimony, that after the pilot of the ferry- 
boat noticed how the schooner was coming out of the slip he 
eould not hâve managed his boat otherwise than he did, so as 
to avoid the collision or lessen its effeots; but he admits that 
he did not see the schooner till the bow of his boat was within 
about 60 feet from the upper rack, and not. till after he had 
rung his bell to stop the boat in order to prevent her coming 
too rapidly into the slip. Then what he saw was that the 
schooner was pointing obliquely across the line of the south- 
erly rack, and the two men were breasting her off at the end 
of the rack. He was doing duty as pilot and keeping a look- 
out too. He had a deck hand with him in the pilot-house, 
but he was his own lookout. When the pilot saw this he 
thought there would be a collision. There is no évidence of 
anything having previously obstruoted the view or prevented 
his eeeing the schooner hoist first her jib and then her fore- 
sail. I think if he had kept a good lookout he would hâve 
seen this, and would hâve had a warning or indication of her 
intention to corne out of the slip, which would hâve made it 
his duty to hâve stopped sooner till he ascertained which 
way she was going. She. had a right to corne out roujid the 
corner of the rack and go up the river, and when her fore- 
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saîl weut up, and slie begun to pay off to thé north, he 
should hâve stopped or slowed, and watched her movements. 
This was not long before he saw her, but still it was, upon the 
évidence, a suffi ciently long time before to hâve enabled him, 
in the position he then was in, to hâve stopped seasonably to 
hâve avoided the collision. The schooner had no right 
to make a movement round, the pier, without warning, which 
should thrust her jib-boom into a f jrry-boat already in a posi- 
tion where she could not by her own movements avoid the 
collision. This is the case the ferry-boat attempts to make, 
but I think she has failed to make it ont. Prom the time the 
schooner hoisted her foresail her paying off to the northward 
was inévitable, and at that time the ferry-boat was so far off 
that the movement did not involve danger of collision if the 
ferry-boat had observed the rules of navigation to keep a 
good lookout and to keep out of the way of sailing vessels. 
This those on the schooner had a right to assume would be 
done by the ferry-boat. They were not, therefore, in fault in 
hoisting the sail. The ferry-boat has pleaded, also, that the 
schooner had no right to make fast to the ferry rack ; but this 
point was very properly abandoned upon the trial. The dam- 
ages claimed are small, and the parties hâve agreed that the 
court may permit such amendments to the pleadings as may be 
necessary to conform them to the state of faots found by the 
court, making such provision as shall be deemed just as to eosts. 

Upon the foregoing considérations I think the ferry-boat 
was alone at fault; that she did not keep a good lookout; that 
she failed to observe a movement of the schooner which indi- 
cated that she was coming out of the slip and might cross the 
path of the ferry-boat, until it was too late to prevent a col- 
lision. The libel on behalf of the schooner may be amended 
accordingly, but as the libellants hâve misstated the main 
facts of the collision in their libel, no eosts to this time will 
be allowed except disbursements. 

Decree for libellants Smith and others for their damages, 
without eosts to this time, except disbursements, with référ- 
ence to compute damages. Libel of Hoboken, etc., Land & 
Improvement Company dismissed with costa. 
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AntOLB V. GiLL & FiSHBB. 
(Dîatriet Court, D. Marylani. January 3, 1881.) 

1. Chaeteb-Pabtt.— Stipulation that the vessel then at Genoa Trould 

proceed without dday to Baltimore to Joad a cargo of grain, héld io be a 
condition précèdent, and tliat if the vessel did net so proceed th« 
charterer might refuse to load her. 
Lowber r. Banga, 2 Wall. 728. 

2. Bame. — Under the circumstances of this case, held, that a détention of 

the vessel for thirty-one days at Genoa in discharging a cargo of coal, 
■which she had on board at the date of the charter-party, released the 
charterer from obligation to load the vessel under the charter-party. 

In Admiralty. 

Libel in personamîox breach of cliarly-party. 

Archibald Stirling, Jr,, for libellant. 

Marshall de Fisher, for respondents. 

MoERis, D. J. The libellant is the owner of the Italian 
bark Padre, 608 tons, and through his agent in Baltimore 
oharterèd her to the respondents, marchants of Baltimore, on 
the twenty-ninth of September, 1879. 

The charter-party was in the usual form of grain charters 
from the United States to Great Britain, or the continent, 
and represented the vessel as "now at Genoa, and to proceed 
without delay to Baltimore, to enter upon this charter, vessel 
having permission to take cargo of coals as ballast out." 

The vessel, at the date of the charter-party, (twenty-ninth 
of September, 1879,) was at Genoa, having arrived there on 
the twenty-third of September with a cargo of 987 tons of 
coal. She commenced discharging this cargo at Genoa on 
the twenty-fifth of September, discharging it into lighters, as 
is the custom of that port, and did not finish discharging 
until the thirtieth of October ; that is to say, thirty-one days 
after the date of the charter-party. 

Her cargo discharged, the vessel proceeded to taie in sand 
ballast, and, having finished on the fifth of November, sailed 
for Baltimore on the eeventh of November, and arrived in 
Baltimore on the fourteenth of January, 1880. She was 
then duly tendered to the respondents as ready for her cargo 
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of grain under the charter, but they refused io load her, 
claiming that they were releaaed from their contract by 
reason of the failure of the vessel to proceed from G-enoa 
without delay to Baltimore. The freight to be paid under the 
charter was five shillings ten pence half penny per quarter 
of 480 pounds, and, upon the refusai of respondents, the 
vessel was at once rechartered for a similar voyago to carry 
grain to Great Britain, or the continent, at the then beat 
market rate, which had fallen to three shillings nine pence per 
quarter. 

It is the loss to the libellant caused by this différ- 
ence in freights which he seeks to recover in this suit. 
Under the décision in Lowber v. Bangs, 2 Wall. 728, I think 
the stipulation in this charter-party that the vessel should 
proceed without delay to Baltimore must be held to be a sub- 
stantive part of the contract, and its performance a condi- 
tion précèdent to the libellant's right to recover. This case, 
therefore, in my judgment, turns upon the answer to the 
question, did the vessel proceed without delay to Baltimore, 
within the meaning of the contract ? 

That to proceed without delay was understood to mean, 
unless qualified, without such delay as would arise from tak- 
ing a cargo on board, would seem to be indicated by the faot 
that it was considered necessary to reserve to the owner the 
privilège of taking on board as ballast a cargo of coal. And 
this would seem also to show that any other employment of 
the vessel af ter the date of the charter-party, except this per- 
mitted one, was intended to be excluded. 

The master of the vessel, in his testimony, in answer to the 
inquiry whether there was any unnecessary delay in dis- 
charging at Genoa, states that there was no delay except such 
as unavoidably arose from lightering in bad weather, and 
says he had "an allowance of 35 tons a working day to 
discharge the vessel." As the stipulation which the mas- 
ter speaks of fixed 35 tons per working day as the rate 
of discharge, and as that was what he in fact accomplished, 
it may be fairly taken as the average and accustomed rate at 
that port. It would; therefore, appear that at the date of the 

v.5,no.l — 9 
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charter-party in -which the owner contracted that the vessel 
ehould proceed ■without delay to Baltimore to enter upon an 
engagement to carry grain, she was engaged in an employ- 
ment, of which no intimation waa given to the charterers, 
•which could not be reasonably expected to terminate for 30 
days; and bef ore Bhe could be f reed from that employment 
and be made ready for sea there would in ail probability be a 
delsiy of from 30 to 40 days. ' 

. I am unable to see, in the instrument itself, or in the sit- 
uation of the parties, anything to lead me to think that such 
a delay was vithin the intention of the parties, or is within 
the terms of the contract. The stipulation for the right to 
load a cargo of coals as ballast ratlier favors the idea that the 
vessel waa ready to take ballast aboard and enter upon 
the voyage; and as it is well known that coals could hardly, 
under any circumstances, be a profitable cargo to bring from 
Genoa to Baltimore, it may well be that when the charterers 
consented to that stipulation they counted upon no more 
eoals being put aboard than would suffice for ballast, or that 
she had then on board from her previous voyage. The per- 
mission to take a cargo of ooal as ballast was, therefore, by 
no means équivalent to permission to discharge a cargo of 
coal. It would be, I think, unwarrantably enlarging the terms 
of the contract to so construe it as to allow the vessel permis- 
sion to consume ail the time necessary to discharge one cargo 
of coals and to take on board another, — opérations requiring at 
that port not less than two months. It is a matter of gênerai 
knowledge that, in charter-parties to carry grain, time is a 
more essential élément in the ealculation of the charterer 
than in other contracts for the use of vessels, and it would 
seem only fair dealing that such an obstacle as existed in 
this case to the possibility of the vessel proceeding without 
delay should hâve been made known to the charterers. 

I hâve been unable to satisfy myself that the vessel did 
proceed without delay, as stipulated, and I will sign a decree 
dismissing the libel. 

Note. Bee Von Lingen v. Baviâaon, 1 Eed. Rbp. 178, and 4 Fed. Rep. 
348. 
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EUGBB V. EeOK.* 

(Œreuit Court, E. B. Pennsyhania. October 28, 1880.) 

1. Chabteb Partt — OoNSTUUCTioir — Guabantied Tonnage — Dbfi- 
ciKNCT — No Allowascb whbeb Stipulated Caboo is Less thah 
AcTUAL ToNNAGB. — A vessel guarantied to hâve a capacity of 1,250 
tons was chartered to carry a cargo of petroleum, etc., to Leghom, 
and to bring home marble in blocks, " the latter, if any shipped, not 
to be more than 600 tons," with sufflcient rags for dunnage. The vessel 
proved to hâve a capacity of only 1,085 tona, and an allowance weih 
made upoa the sum paid for the outward voyage. On the retum 
voyage the charterer f urnisbed only a cargo of 600 tons of marble and 
120 tons of light cargo. Ildd, that as the stipulated retum cargo was 
only 600 tons of marble, no allowance could be clainied by the char- 
terer for the deficiency in the vessel's tonnage, and that this provision 
. as to the size of the retum cargo could not be overcome by proof that 
vesâels loaded with marble always carried light cargo aiso, and that 
the quantity of marble was named because insurers objected to vea- 
sels carrying more than three-f oarths of the cargo in marble. 

In Admiralty. 

Appeal from a decree of the district court dismissing a 
libel filed by Euger Bros. & Co. against P. Eeck, owner 
of the bark Sébastian Bach. The facts were as foUows: 

Libellants chartered the bark for a voyage from Philadel- 
phia to Leghorn and return, with the privilège of reoharter- 
ing her. 

The charter contained a guaranty that the vessel would 
carry 1,250 tons, and also contained the following stipula- 
tions : 

"The said party of the second part doth engage to provide 
and furnish to the said vessel a fuU and convenient cargo of 
Buch lawful mercbandise, as the charterers may require, 
for the voyage out, refined petroleum ^^^ rosin "g"/ pitch 
""^ tallow *5? tobacco and home, marble in blocks, the 

or or ' ' 

latter, if any shipped, not to be more than 600, say, six 
hundred tons of twenty-five cubio Genoese palms each, cus- 
tomary mercantile Carrara measurement. If any pièce 
of marble exceeds five tons, ail extra expense for loading 
and discharging same to be paid by the party of the second 
*Reported by Frank P. Prichard, Esq., of the Pbiladelphia bar. 
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part. Sufficient rags to be shipped to dunnage cargo ; and 
to pay to the said party of the first part, or agent, for the use 
of the said vessel during the voyage aforesaid the sum oi 
£1,925, say, nineteen hundred and twenty-five pounds ster- 
ling, in f uU for the round voyage, both out and home, of whicb 
iÊl,250, say, twelve hundred and fifty pounds sterling, oi 
its équivalent, is payable upon correct delivery of the outward 
cargo at port of diacharge in the Mediterranean, and the bal- 
ance, of amount of this charter, or its équivalent, to be paid 
upon correct delivery of the homeward cargo at the port oi 
discharge. " 

Libellants fumished a full outward cargo, but tha vessel 
was found to hâve a capacity of only 1,085 tons, and her 
owners repaid to the libellant a proportionate amount of the 
j61,250 paid for the outward voyage. On her return voyage 
libellant furnished only a cargo of 600 tons of marble and 
about 120 tons of light cargo. Upon the completion of the 
homeward voyage the master retained out of freight collected 
from the consignées of the cargo the whole £675 stipulated to 
be paid for the return voyage. Libellants thereupon filed 
this libel, claiming a portion of this sum proportionate to the 
différence between the guarantied capacity and the actual 
capacity. Eespondents claimed that, as libellants had not 
furnished a full cargo, the fact that the vessel could not bave 
carried 1,250 tons was immaterial, and further alleged an 
agreement on the part of libellants not to make any claim for 
the deficiency in tonnage. 

The district court dismissed the libel on the ground that, 
by the terms of the charter-party, the £675 was to be paid for 
a cargo of only 600 tons of marble, with sufficient rags for 
dunnage, which cargo had been carried. 

Libellants appealed, and took dépositions in the circuit 
court of witnesses who testified that vessels laden with mar- 
ble always brought home light cargo in addition, and that 
the reason for specifying in the charter-party the quantity of 
marble to be carried was because the insurance companie» 
objected to a vessel carrying over three-fourths of her regig- 
tered tonnage in marble. 
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Edward F. Pugh, for libellants. 

Henry Flanders, for respondent. 

MoKennan, C. J. It is very difficult to put any other con- 
etruction upon the disputed clause of the charter-party hère 
than that adopted by the learned judge of the district court. 
I, therefore, adopt bis opinion. 

Nor do I think that the e\ddence taken in this court changes 
the construction of the charter, as given to it in the court 
below. To prove that it is usual forvessels carrying marble 
to carry also light cargo, and that insurance compahies re- 
quire a spécification in the charter-party of the number of 
tons of marble whieh a vessel may take, which is not to be 
exceeded, will not change the meaning of an unambiguous 
contract, such as we bave hère. 

The decree of the district court ia therefore affirmed, and 
the libel is dismissed, with costs. 



PoLLooE V. Steam-Boat Lauba, etc. 

{District Court, S. 2). i^ÉW Torh December, 1880.) 

Penalt? fob CARBTiNa ExcessofPassengbes— Rbt. St. 4465— Ré- 
mission— Rbt. St. 6294 — Informeks — Pbacticb— Thiett-piest Ad- 
MiEAi/TT RuLE— U. s. Constitution — Fifth Amendhent— Permis- 
sion NOT m Whitino— Ret. Bt. 4466. 

The power conferred on the secretary of the treasury by Rev. St.- 
4 5294, to mitigate or remit penalties incurred under Rev. St. 4465, 
relating to steam-vessels, for carrying a greater number of passengers 
than the certiflcate of inspection permits, is not a power to pardon. 
It is a condition annexed to the grant of the penalty, and the statute 
mnst be construed not with référence to the limitations on the par- 
doning power, but with référence to the principle of public policy 
which lad to the enactment of the statute. 

His power to remit or mitigate penalties extends as well to those 
given to the person suing for the same as to those given to the United 
States, or partly to the United States and partly to the informer, and 
can in ail cases be exercised after as well as before suit brought, pro- 
vided the informer's claim has not been actually determined by the 
court. 

Th<» tara» "Informer," «s aseâ In Rsv. St. i 6204, Includea the 
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plaintlfE in a popular action, or a peraon suing for a penalty given by 
statute to any person suing for the same. 

Where a libel was flled against the steam-boat L. to recover pen- 
alties under Bev. St. } 44G5, and the claimant, — a corporation, — as 
owner of the boat, defended and flled an answer, which neither ad- 
mitted nordenied the allégations of the libel as to the number of pas- 
sengers taken on board in excess of the number allowed in the 
certificate of inspection, but left the libellant to prove his allégation 
in that behall, giving as a reason for not answering further that its 
answer might subject the claimant to a forfeiture or penalty : 

Héld, on exception to this part of the answer, that admiralty rule 
SI applied to such a case, and protected the défendant from answer- 
ing further ; that that rule is to be intcrpieted as carrying into efEect 
the flftli amendment to the constitution of the United States, wliich 
forbids that " any person shall be compellcd in a criminal case to give 
évidence against himaelf," and the corieaponding rule of the common 
law, which forbids the compulsory admission of liability to a peouni- 
ary forfeiture or penalty. 

That a corporation is protected under the rnle equally with a nat- 
ural person, and that the rule applies as well to admissions that may 
involve a liability for a penalty in the case in which the answer is 
made, as to admissions that may be used in another case or prosecu- 
tion against the party answering. 

Where the claimant pleaded, in his answer to a libel flled under the 
Rev. Bt. § 4465 an oral permission to carry additional passengers on 
excursions, under Rev. St. } 4466, which requires that the permission 
should be in writing ; 

IMd, that this defence could not avail the claimant, and that part 
of the answer must be striclcea out upon exception as immaterial. 

In Admiralty. 

Henry G. Atwater, for libellant. 

D. McMahon, for claimant. 

Choate, D. J. This is a libel to recover penalties under 
Eev. St. § 4465, for carrying a greater number of passengers 
than the certificate of inspection permitted. By Eev. St. § 
4469, penalties so incurred are made a lien on the vessel. 
After the filing of the libel the claimants, who are owners of 
the steam-boat, applied to the secretary of the treasury for a 
remission of the penalty, and after they had served their 
answer a warrant of remission was issued, wherein the secre- 
tary, by the authority given him by Eev. St. 5294, remits to 
the petitioners, claimants herein, "ail the right, claim, and 
demand of the United Siatea, and of ail others whatsoever, to 
the forfeiture of passage money and penalties, on payment of 
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costs, if any there be." On the warrant of remÎBSîon tlie 
claimant now moves for a perpétuai stay of the libellant's 
Buit, or for otber relief. On the libellant's behalf it is ob» 
jected that the warrant of remission is void for want of power 
in the secrefcary to grant it. The section under which the 
warrant was issued (Kev. St. § 5294) is as follows: "The 
secretary of the treasary may, on application therefor, remit 
or mitigate any fine or penalty provided for in laws relating 
to steam-vessels, or discontinue any prosecution to recover 
penalties denounced in such laws, excepting the penalty oî 
imprisonment or removal from office, upon such ternis as he, 
in bis discrétion shall think proper ; and ail rîghts granted to 
informers by such laws shall be held subject to the secretary's 
power of remission, except in cases where the daims of any 
informer to the share of any penalty shall bave been deter- 
mined bya court of compétent jurisdictionprior to the appli- 
cation for the remission of the penalty; and the secretary 
shall hâve authority to ascertain the facts, upon ail such 
applications, in such manner and under such régulations as 
he may deem proper." This section is are-enactment, with- 
out any substantial change, of St. 1871, c. 100, § 64, (1(5 St. 
458,) and the laws relating to steam-vessels hère referrèd to 
are, or at least include, the provisions of title 52 of the Eevised 
Statutes, entitled "Eegulation of steam-vessels," §§ 4399 
to 4500, which are substantially a re-enactment of tho statute 
of 1871 above refcrred to. 

It is argued that the power to remit or mitigate fines and 
penalties hère given to the secretary does not, upon a proper 
construction of section 5294, extend to the remission of a pen- 
alty given by the laws referrèd to, to any person suing for 
the same, af-er a suit therefor bas been commenaed; that 
this power of remission, after suit brought, does not apply at 
ail to the case of a penalty in which the United States is 
not intorested, which is the présent case; and that the sub- 
séquent words in the statute elearly tbus restrict the power 
of remission granted to the secretary. The argument is that 
the power to remit fines and penalties is a branoh of the 
pardonîng power, and that a statute conferring euch power 
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of remission sliould be construed witii référence to the law 
governing the extent and limitations of the power to pardon ; 
that by the settled law of Bngland and of this country the 
pardoning power oannot be so exercised as to take away or 
impair a vested private right or interest; that after suit 
brought in a popular action — that is, a suit for a penalty given 
by statute to any person suing for the same — the plaintiff ac- 
guires such a vested right or interest in the penalty that it 
cannot be impaired or taken away by a pardon; that what 
was before by the statute the right of everybody, bas become 
the plaintiff 's by his appropriating the same in the mode 
prescribed by law by the bringing of his action; that this 
gives him such an interest in the penalty that no pardon 
could divest him of that interest. 

The gênerai proposition . that the power to pardon is sub- 
ject to such a limitation as is thus contended for is well sup- 
ported by the authorities. Howell v. James, 2 Str. 1272; 
Coke, 3 Inst. 236, 237, 238; U. S. v. Harris, 1 Abb. U. 
S. 110; U. S. V. Lancaster, i Wash. C. G. 66; Shoop v. The 
Commonwealth, 3 Pa. St. 126; Rowe v. The State, 2 Bay (S. 
C.) 565. Nor does our law of pardons differ from the Eng- 
lish. Ex parte Wells, 18 How. 307. It seems, also, that the 
bringing of an action for a penalty given by statute to any 
person suing for the same créâtes an interest which a pardon 
cannot take away. Coke, 3 Inst. 237. But the question hère 
is one of the construction of the statute. Whatever power 
of remission in the seoretary congress chooses to annex, as 
a condition to the grant of the penalties given, is not a power 
to pardon, but is simply a restriction, limitation, or condition 
annexed to the grant of the penalty. 4 Wash. G. C. 67. If 
this were a statute conferring the power to pardon offences 
against the United States, it must, of course, be construed 
with référence to ail those limitations and restrictions which 
attach to the power to pardon. The power to pardon ap- 
pears to be vested by the constitution in the président alone. 
Article 2, § 2. But this statute, not being a statute regulat- 
ing the exercise of the power to pardon, must be construed, 
not with référence to the restrictions on the power to pardon, 
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but in ail points doubtful or obscure with référence to the 
principle of public policy which dictated its enactment, so far 
as that principle may be discovered from the law itself, and 
the purposes aimed to be accomplished by it, and from other 
statutes in pari materia; and the mère fact that the words in 
which the powers granted are expressed would be appropriate 
in a statute granting a power to pardon, if such a statute were 
possible, is no reason for applying to them the strict limita- 
tions to which they would be liable in such a statute, unless such 
limitations are also called for by the principle of public policy 
intended to be subserved by the enactment, or are necessary 
for the purpose of giving it a fair and reasonable application 
to the subject-matter legislated upon. Applying this rule to 
the reading of this statute, I think it is clear that the power 
to remit or mitigate penalties extends as well and as fully 
to penalties given to the person suing for the same as to 
those given to the United States, or one-half to the govern- 
ment and one-half to the informer, ail of which classes of 
penalties are given in title 52 of the Eevised Statutes. I 
think there is no reason to construe the statute as giving 
to the secretary alternative powers, as claimed by libellant 's 
counsel — -first, as to cases where no suit has been instituted, 
only a power to remit or mitigate the penalty to be exercised 
before suit brought; and, secondly, if a suit has been insti- 
tuted, a power only to discontinue the suit. The word "or" 
may, it is true, be used in such a sensé as indicating that the 
power is to do one only of two things; but qutte as frequently 
the use of the word "or" dénotes that the power granted is to 
do either; that is to say, both of the two things mentioned. 
Thus, hère, the reading that is called for, as well by the text 
of the law as by the évident purpose to be subserved by the 
statute, is that as to ail the penalties referred to, except those 
which are purely punitive, as imprisonment or removal from 
ofîBce, — that is to say, as to ail pecuniary penalties given by 
the statute, — the secretary has power, on ascertaining the 
facts, to remit or mitigate the same, and, if a suit haa been 
commenced, to discontiaue it. The additional power given 
to "discontinue any prosecution to recover penalties" may, pôr- 
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haps, Le applicable, as argued.only to suits in which the United 
States is plaintiff ; but the addition of this power in such cases, 
which is rather the means, or one means, of carrying into 
effect a remission, than a power to remit or mitigate, does not 
impair or take away the larger and more gênerai power to 
remit or mitigate, which is expressly extended to ail the pecu- 
niary penalties of the statute, without exception. It seems to 
me to be doing violence to the meaning of the statute to infer 
from its terms that while the secretary can mitigate or reduce 
the amount of the penalty before suit brought, yet after suit 
brought he can do nothing but discontinue the suit ; that he 
has not power to let it go on to judgment for the reduced pen- 
alty. Nor can any sound reason be suggested for presuming 
an intent of the législature to discriminate between a case 
where suit haa been brought in which half the penalty will 
go to the informer in the event of a judgment, which is 
undoubtedly subject to remission, even after suit brought, 
and a case where the whole of the penalty will go to him. 
The vesting of an interest in the informer by the beginning 
of the suit is the same in either case, and the evil inteuded to 
be guarded against by giving thèse powers to the secretary 
is the same in either case; or, if possible, the mischief is 
greater where the entire penalty goes to the informer. The 
obvious and humane purpose to be attained by this grant of 
power was to enable some responsiblo ofûcer ol the govern- 
ment, upon examination into the facts of the particular case, 
to prevent thèse penaltiea, some of which are severe, and 
might be ruinous from being used oppressively in cases 
where the violation of law was teclmical, unintended, acci- 
dentai, or without such criminal or bad intent as to be 
deserving of severe punishment, and also to prevent them 
from being inequitably applied for the satisfaction of the 
cupidity of informera. The power given to ascertain the 
facts implies that the power is to be exercised with référence 
to the facts ascertained, and not arbitrarily by the secretary. 
The power is similar to that exercised by the same officer in 
■case of penalties and forfeitures under the customs revenue 
laws, where the power to remit or mitigate is to be exercised 
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only where the forfeiture is incurred without wllful négli- 
gence or intent to defraud. See original law on tbis subject, 
(St. 1797, c. 13; 1 St. 596.) Wbile tbis précise limitation is 
not imposed- on him in the présent class of cases, yet, no 
doubt, bis power is to be exercised quasi judicially, and not 
as mère matter of grâce, or arbitrarily, and witbout substan- 
tial grounds of equity and justice. It would, in my opinion, 
take from tbe statute a very important part of its bénéficiai 
opération to hold tbat after suit brougbt by an informer in 
one of thèse cases like the présent, -where tbe vi-bole penalty 
is given to him, the power. to remit or mitigate was gone. 
Probably in most cases the first knowledge •which the owners 
of the vessel would hâve of a violation of the statute by the 
master, whether intentional on bis part or not, vrould be the 
commencement of the action perbaps for an enormous pen- 
alty. Thus to give this construction to the act would in 
effeet defeat its purpose and intent, and the language of the 
act itself requires no such strict or limited construction. 

Great relianoe is however placed by the learned counsel for 
the libellant upon the point made by him tbat the plaintîff 
in a popular action — ^that is, one who sues for a penalty given 
to any person suing for the same — is not properly speaking 
"an informer," and hence it is argued that as the statute 
expressly provides tbat the rights of an "informer" are held 
subject to the power of the secretary to remit or mitigate the 
penalty at any time before the informer's claim to a share of 
the penalty shall hâve been determined by a court of compé- 
tent jurisdiction, it cannot hâve been intended that a plain- 
tifif thus suing on his own behalf sbould hold bis right to tbe 
penalty subject to the same liability to bave it eut off by 
remission. This argument, however, proceeds upon a mis- 
take as to tbe meaning of the word "informer," The plain- 
tiff in a popular action is an "informer," as that word is 
understood in tbe law and used in tbe statutes of England 
and of this country. Thus Blackstone says, speaking of stat- 
utory penalties : "The usual application of thèse penalties or 
forfeitures is either to tbe party aggrieved, or else to any of 
thô queen's subjects in gênerai. But more usually the for- 
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feitures created by statute are given at large to any common 
informer; or, in other words, to any such person or persans as 
mil sue for the same; and hence such actions are called^o;?- 
ular actions because they are given to the people in gênerai. 
Sometimes one part is given to the crown, to the poor, or to 
Bome public use, and the other part to the informer or pros- 
ecutor; and then the suit is called a qui tam action because it 
is brought by a person ' qui tam pro domino rege, etc., quam 
pro se ipso in hac parte sequitur.' " 3 Black. Com. 4th Eng. Ed. 
(Kerr) 149. In the year 1576 (18 Eliz. c. 5) parliament 
passed an act entitled "An act to redress disorders in com- 
mon informers," which commences as follows: "For redress- 
ing of divers disorders in common informers, and for better 
exécution of pénal laws, be it enacted that every informer 
upon every pénal statute shall exhibit bis suit in proper per- 
son, etc., and that none shall be admitted or received to pur- 
sue against aoy person or persons upon any pénal statute 
but by way of information or original action, and not other- 
wise." This act çarefuUy régulâtes ail such informations 
and actions, and by sections 6 and 7 suits upon penaltiea 
given. to any certain person, or body politio or corporate, and 
suits by any ofScer who bas been used to maintain such suit, 
are excepted from its opération, leaving it in fact to apply 
only to popular actions; or, as it is expressed in the statute, 
suits upon penalties "limited or granted generally to any per- 
son that will sue." The législature of New York passed a 
very similar act for the régulation of suits on pénal statutes. 
St. 3 Feb. 1788. It is entitled "An act to redress disorders 
by common informers, and to prevent malicious informations." 
By the tenth section its opération is restricted to suits where 
the penalty is by statute given to "any person suing for the 
same." N. Y. Laws, J. & V. 188. In bis History of the 
English Law, 509, Crabb says, speaking of the time of Eliza- 
beth: "Owing tothenumber of pénal statutes which now ex- 
isted, and the encouragement which they held out to needy 
persons to bring informations for the sake of the forfeitures, 
two statutes were made in this reign, namely in the eight- 
eenth and thirty-first years of this queen, for the purpose of 
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regulatîng this troublesôme description of people, andin some 
instances inflicting corporal punishment on such persons.if 
convicted of malicious or oppressive proceedings. Among 
other things, compounding infortnations on pénal actions— that 
is, taking any money or promise from the défendant without 
leave of the court, by way of making a composition with him 
not to prosecute — subjectôd the offender to a penalty of £10, 
two hours standing in the pHlory, and to be forever disabled 
from suing such popular action. On the subject of thèse infor- 
mations it is worthy of remark that no prosecution could be 
brought by any common informer after the expiration of a year 
from the commission of the offence." Thèse instances are 
surely sufficient to show that the plaintiff in a popular action, 
whether prosecuting by information or by original writ, was 
an informer within the ■well-understoodmeaningof that word. 
The Word seems elearly to include such a plaintiff, also, as it 
is used in the act of congress of February 28, 1799, which 
provides in section 8 "that if any informer on a pénal stat- 
ute, and to whom the penalty or any part thereof, if recov- 
ered, is directed to accrue, shall discontinue his suit or pros- 
ecution, or be nônsuited," etc., he shall be liable for certain 
fées. 1 St. 626. In its origin the word "informer" may hâve 
meant only one who sues by way of an information ; but, asis 
seen by the statute of 18 Elizabeth, this was not the only 
mode of suing for pénal ties, and in time, cërtainly, if not orig- 
inally, a party so suing in whatever mode was known as an 
informer. The word also, no doubt, in Some of its applica- 
tions, includes a person who lôdges information with a gov- 
ernment officer which leada to a suit brought by the govern- 
ment itself . It is so used in the customs revenue laws. But 
Vndà the word includes also the plaintifif in a popular action 
is very évident from the authorities cited above. Nor does it 
seem to me that the référence to the share of the informer in 
this proviso has any important bearing on this question. 
When the who'.e penalty, as in this case, goes to the informer 
ils share is the whole. It is not a misuse of the word, even if 
intended to apply to this class of informors. There is no 
atatute which has been cited, or which I hâve discovered, which 
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in any respect discriminâtes in favor of or for tbe greater pro- 
tection of this clasB of informers. On the contrary, the stat- 
ute of 18 Elizabeth and the New York act of 1788 show that 
this very class of informera has been regarded as the least 
entitled to favor, and as requiring in a greater degree than 
any other class stringent légal and législative régulation. 
And it woald be clearly a violation- of that principle of publie 
policy which governs this subject-matter to give this statutea 
strained construction for their benefit, or to base an inference 
that they were intended to be excepted out of its bénéficiai 
opération upon any expressions of intention in their favor so 
inconclusive as are contained in section 5294. 

Taking the whole statute together, then, I think it subjects 
ail pecuniary penalties to the eecretary's power of remission, 
provided the informer's claim shaU not hâve been actually 
determined by the court. The power was therefore rightf ally 
exercised in this case. Where the suit is by the United 
States, though prosecuted partly for the benefit of the in- 
former, the secretary haa power to discontinue it. In this 
case the warrant of rémission does not purport to order th© 
discontinuance of the suit, and probably it is proper that it 
should not do so, because it is the sait of a private party ; but 
the court is bound to give effect, in some proper way, to the 
remission which the secretary had the power to make. The 
précise question involved in this case seems to hâve been 
decided by Judge Blatchford, in the case of The Tmlight, in 
Deoember, 1875. In that case, after issue joined in a suit 
for a, similar penalty, the secretary remitted the penalty on 
certain terms, "subject to the décision of the court as to 
whether the plaintif! is an informer under section 5294 of 
the Revised Statutes, and the forfeiture incurred under sec- 
tion 4465 of said statute is remissible by the secretary of the 
treasury." It appears by the record in that case that, after 
hearing the parties, the court made an order perpetually 
sfcaying libellant's prosecution of the suit. As no opinion was 
filed, nor any briefs, it may be true, as claimed by the libel- 
lant's counsel, that the points made in this case for libellant 
were not presented to the court in that caae. As the amount 
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claîmed is large, I think it ia better, in yiew of a probable 
appeal, that an order be entered giving tiie clairnant leave to 
file a Bupplemental answer, setting up the remission as a 
defence to the suif. 

The libellant has filed exceptions to the answer of the 
claimant, a corporation, which appeared and defended as 
owner of the steam-boat. Two causes of action are stated 
in the libel — First, taking on board on one trip 280 passen- 
gers in excess of the number allowed by the certificate ; and, 
secondly, taking on board on another trip 275 in excess of 
that number. The answer, while admitting the allegadons of 
the libel as to the number the vessel was allowed to carry by 
her certificate, neither admits nor dénies the allégation as to 
the number taken on board in excess of that number, and 
leaves the libellant to prove the allégations in that behalf, 
insisting that the claimant is not required to answer farther 
on the ground that its answer "might and would tend to 
subject it to a penalty or forfeiture." To this part of the 
answer the libellant excepts, and now insists that the claim- 
ant must admit or deny the fact alleged. I think the case 
is within the thirty-first admiralty rule, which is as foUows : 
"The défendant may object by hia answer to answer any 
allégation or interrogatory contained in the libel which will 
expose him to any prosecution or punishment for a crime, or 
for any penalty or any forfeiture of his property for any pénal 
offence." It is argued that this rule is designed to protect a 
party against his admission of a pénal offence being used 
against him as a party to a criminal or pénal prosecution in 
some other suit or some other court. Possibly this was the 
prominent point had in view when the rule was framed, but 
I do not see why its tenus are nofc equally applicable to a case 
where, in the very same suit, the défendant called on to answer 
will be subjeoted to the like evil conséquence of admitting 
the fact. In reality, this rule seems to be but an application 
of the provision in the constitution of the United States 
which provides that "no person shall be oompelled in a crim- 
inal case to be a witness against himself." Amend. 5. This 
provision applies to suits on pénal statutes for a pecuniary 
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penalty only. Bank of Satina v. Henry, 2 Den. 155; 3 Den. 
593; Ourtis v. Knox, 2 Dea. 341; Barns v. Hempshall, 3é 
Wend, 360; 4 Hill, 468; Cloges v. Thayer, 3 Den. 56G; 
Parkhur.it v. Lowlen, 1 Mer, 401. 

This provision of the constitution is but an adoption as a 
constitutional guaranty of a principle of the common law, and 
as a rule of the common law it was as broad as the rule in 
admiralty referred to, extending to cases of a mère liability 
to pecuniary forfeiture. Same cases, 2 Story, Com. Const. 
§ 1788, (4th Ed.) Another point taken in support of this excep- 
tion is that the rule does not apply to a corporation, but only 
to a natural person. I see no valid reason for this distinc- 
tion. The property of a corporation is equally under the pro- 
tection of the constitution with that of a natural person. It» 
admission of a faot tending to criminate it would equally sub- 
ject it to a Judgment for a penalty or forfeiture, and thus de- 
prive it and its stockholders of its and their property in the 
same manner in which the admission of a natural person 
would do, and that, too, in a proceeding which for this pur- 
pose is qaasi criminal, and is within the meaning of the fifth 
amendment to the constitution of the United States, and cer- 
tainly within the thirty-first admiralty rule. This exception 
is therefore overruled. 

The libellant also excepts to the third article of the ànswer, 
which in brief sets up as a defence to the suit that the claim- 
ant received an oral permission to run upon excursions under 
Eev. St. § 4466, and to cary 600 passengers, which was more 
than she h ad on board, but that through négligence the per- 
mission was not given in writing. Eev. St. 4466 requires the 
permission for the extra number allowed to be in writing. Of 
course an unwritten permission is whoUy immaterial and can- 
not avail a» a defence. This exception is sustained. 
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In re Geebn. 
(Cfireuit Court, B. D. New York. November 1, 1880.) 

I. VoTBB — Election District — Résidence— Navt Yabd — Makine— 
Constitution of New Toek. — Under the constitution of the state of 
New York, a prior résidence of 30 days in the élection district is 
necessary to entitle a person to vote. 

Under tliis provision in the constitution of the state, in order to 
prove a résidence in an élection district, something more must be 
ehown than the fact of having lived in marine barracks, located withia 
the limita of such district, in the capacity of a marine. 

A résidence in Brooklyn is not shown by proving the fact of leav- 
Ing the place of former résidence, and coming to Brooklyn for the 
purpose of enlisting as a marine, with the intent to return in case the 
application to be enlisted should be refuseï'. 

The acts of leaving New York a?id enlisting at the Brooklyn navy 
yard, under such circumstances, are to be deemed consécutive acts. 
No résidence is acquired while proeeeding through the streets of 
Brooklyn on the way to thé navy yard for the purpose of enlisting, 
with the intent to return to New York if not enlisted. 

No résidence in the élection district wharein the marine barracks are 
located is acquired by the act of enlisting tliere as a member of the 
marine corps of the United States navy. 

The fact that the practice of the navy justifies an expectation, on 
the part of one enlisting as a marine in the Brooklyn navy yard, that 
the first two years of the term of enlistmcnt would be spent in the 
Brooklyn navy yard, does not alter the case. 

S. V. Lovell, for the marine. 

F. W. Angell, Ass't Dist. Att'y, for the United States. 

Benbdiot, D. J. This proeeeding has been instituted for 
the purpose of obtaining a détermination of the question 
whether the petitioner, James S. Green, has the right to vote 
at the coming élection as a résident of the third élection dis- 
trict of the twentieth ward of the city of Brooklyn. 

From the affidavit of the petitioner and his examination the 
foUowing facts appear : The petitioner is unmaried. During 
the year 1879, and up to May, 1880, he resided in the city of 
New York. He then determined to enlist in the marine corps 
of the United States navy, and then came to the city of 
Brooklyn for the purpose of enlisting as a marine. On the 
same day he enlisted at the Brooklyn navy yard for the term 

T.5,no.2— 10 
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of five years. It is évident that the only object the petitîoner 
had, in coming to Brooklyn when he did, was to enlist in the 
service of the United States, and there is no reason to doubt 
that he would hâve returned to the city of New York if his 
application to be enlisted had been rejected. The ordinary 
«ourse pursued in regard to the marines enlisted at the Brook- 
lyn navy yard is to retain them there during the first two 
years of their service, and send them to sea for the remainder 
of their term. The petitioner, therefore, enlisted with the rea- 
eonable expectation that he would be stationed at the Brook- 
lyn navy yard for the two years next succeeding his enlist- 
ment. Since the time of his enlistment the petitioner bas 
lived in the barracks at the Brooklyn navy yard, which, for 
the purpose of this proceeding, will be assumed to be part of 
the third élection district of the twentieth ward of the city of 
Brooklyn. Thèse facts do not, in my opinion, show, that the 
petitioner has a right to vote, as being a résident of thé third 
élection district of the twentieth ward of the city of Brooklyn. 

The constitution of the state of New York contains the fol- 
lowing provisions : " Every maie citizen of the âge of twenty- 
one years, who shall hâve been a citizen for ten days, and an 
inhabitant of the state for one year, next preceding an élection, 
and for the last four months a résident of the county, and for 
the last thirty days a résident of the élection district in which 
he may offer his vote, shall be entitled to vote at such an 
élection in the élection district of which he shall at the time 
be a résident, and not elsewhere. For the purpose of voting, 
no person shall be deemed to hâve gained or lost a résidence 
JDy reason of his présence or absence while employed in the 
service of the United States ; nor while engaged in the navi- 
gation of the waters of this state or of the United States, or of 
the high seas ; nor while the student of any seminary of learn- 
ing; nor while kept in any alms-house or other asylum at pub- 
lic expense; nor while confined in any prison." 

In order, therefore, to make it appcar that the petitioner 
is entitled to vote in the district relerred to, he must prove 
ihimself to be a résident of that district. ïhe provisions of the 
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constitution above quoted make it necessary, in order to prove 
a résidence, that sometbing more be ehown than the f act that 
the petitioner bas lived at the barracka in the navy yard, as a 
marine, since May last. He has shown that he left the city 
of New York and came to Brooklyn. But by such act he 
neither lost his résidence in New York nor gained a résidence 
in Brooklyn, becaiise the act was done with the intent to re- 
turn to New York in case his application to be enlisted shouid 
prove unsuceessful. Thore was no fixed détermination to 
abandon New York as his place of abode when he left New 
York and came to Brooklyn. He has also shown that before 
he enlisted he was présent in Brooklyn during a small portion 
of a day after he left New York. The maxim de mininms non 
curât lez would Beem to be applicable to the short period cf 
time spent by the petitioner in Brooklyn prior to the enlist- 
ment, while going from New York to the navy yard for tho 
pni*poBe of enlisting. 

The act of leaving New York and the act of enlisting in the 
navy yard were substan^ally consécutive acts. If, however, 
the nature of the case entitles the petitioner to demand a con- 
sidération of any évidence claiming to prove a scintilla of 
présence in Brooklyn prior to enlisting, it must be eaid that 
the petitioner, while proceeding from New York to the navy 
yard in Brooklyn, had no présent intent to take up bis rési- 
dence in Brooklyn, but only to remain in Brooklyn in tbe 
capacity of a marine if his application to be enlisted shouid 
prevail. The act and intent required to establish a résidence 
are wanting. "There must be a settled, fixed abode, and in- 
tention to remain, at least for a time, for business or other 
purposes, to constitute a résidence within the légal meaning 
of that term." Nelson, J., Frost v. Birbin, 19 Wend. 14. 
Neither was a résidence in Brooklyn acquired by the act of 
an enlistment at the Brooklyn navy yard, for that was incon- 
sistentwith an intent on his part to make Brooklyn his place 
of résidence. By the very act of his enlisting he made the 
place of his abode thereafter dépendent not upon his own wil], 
but upon thé orders of his commanding officer. Some stress 
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has feaen laid upon the circumstance that, accçrdîng to tîiç 
practice of the service, men enlisted at the Brooklyn navy 
yard are stationed at that yard during the two years succeed- 
ing their enlistment, and that the reasonable expectation 
entertained by the petitioner at the time of enlistment was 
that he would be allowed to remain in Brooklyn for two 
years. But I am unable to see that the case is altered by 
this circumatance. The only intention the petitioner could 
hâve had in enlisting was to obey the orders of his command- 
ing officer as to the place of his future abode. If he entered 
the service with the belief, hope, and expectation that he 
\rould be ordered to remain in Brooklyn, that does not affect 
the fact that by enlisting he made it impossible for him to 
hâve an intention of his own in regard to his résidence at 
any particular place during the term of his enlistment. 

The petitioner has sworn that he intended to come backto 
Brooklyn at the end of his five years of service, but he does 
not swear that he intended to make Brooklyn his place of 
résidence at the expiration of his term of service; and, what 
is more to the point, he does not swear, and could not truth- 
fully swear, that he left New York with' the intention to ré- 
side at the barracks in Brooklyn navy yard, or that he came 
to the barracks with the intent to make the barracks his place 
of résidence. Ile left New York with the intent to enlist if 
he could, or, if not, to retum to New York — his then rési- 
dence. He came to the barracks because he was ordered 
there, and with the intention to remain there until he should 
be ordered elsewhere, and no longer. By thèse acta he 
neither lest his résidence nor gained a résidence in the bar- 
racks. 

It is not doubted that a sailor or soldier of the United 
States can acquire a résidence while in the service. He may 
purchase or rent a dwelling and so gain a résidence, as was 
the case in Ames v. Duryea, 6 Lansing, 155, and doubtless in 
other ways. But in order to gain a résidence in an élection 
district of this state, for the purpose of voting, he must do 
more than simply live at a place within the district by the 
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orders of his commanding oiScer. If he do no more than tbat 
he acquires no new résidence thereby, and the place' of his 
résidence at the time of his enlistment continues to be his 
résidence for the purpose of voting without référence toTirhere 
he may be stationed. 



Btewart V. Chesapeake & Ohio Canal Co. and othsrs •' 

[Circuit Court, D. Maryland. , 1881.) 

L Application ïob Rkceivbb of a Canal Company Refusbd. — The 
holder of a bOnd secured by flrst mortgage of the tolls and revenue of 
a canal flled a blU for the appointment of a receiver, alleging that the 
default in payment of the bond was caused by wasteful and corrupt 
mismanagement of the corporation. The mortgage provided that 
the corporation should remain in possession unless it was shown 
afûrmatively that the default resulted from other causes than failure of 
business. Hdd, that to induce the court to appoint a receiver to 
manage a work attended with such risk and difiSculty, for an'indeû- 
oite time, the complainant must show, beyond question, that the de^ 
fault had arisen from mismanagement, or that the safetyof the prop- 
erty, if left in the possession of the corporation, was threatened by rea- 
80n of corporate misconduct ; and it must also appear that the appoint- 
ment of a receiver would probably resuit in effectuai relief. 

a. Insolvbnt Cohpohation— Bondholdbbs — Rkcbiveb — Account of 
Receipts and Disbubsements. — It appearing that the corporation 
was largely insolvent ; that the bonds were in default ; that by the ex- 
press tenus of the mortgage the bondholders had no right to hâve pos- 
session of the canal and collect the tolls and revenue, and had no voice 
in controUing the expenditures, and no convenient method of scruti- 
nizing them ; and it appearing that with earnest economy there might 
be an excess of revenue o ver working expenses sufflcient to pay interest 
on the bonds : Hdd, that the corporation was to be treated as a trustée 
holding possession of the canal for the beneflt of creditors, and that 
without appointing a receiver the court would, for the protection of 
the bondholders, retain the bill in order that at stated intervais the 
corporation might render accounts of its receipts and disbursements. 

8. CosTS— FoEM OF Deobeb. 

In Equity. 

•For the opinion of the court on the jurisdictional questions raised In 
this case see Stewart v. O. de 0. Canal Oo. 1 Fbd. Rep. 361, 
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Johnson, Poe, Bryan, Stirling, and Marshall, for complainant^ 

Wallis, Lanahan, Carter, Ex-Gov, Thomas, Williams, and 
Horwitz, for défendants. 

Morris, D. J. This is an application for the appointment 
of a receiver to take possession of and operate the Chesa,- 
peake & Ohio Canal. 

The complainant, an alien, is the holder of $150,000 of the 
preferred construction bonds issued by the canal company 
under the Maryland act of 1844, c. 281. By this act the 
state of Maryland, which held $5,000,000 of the stock of the 
corporation, — about five-eighths of the -whole capital, — and 
which had also loaned to the corporation about $5,000,000 
on a first mortgage of ail its property, including tolls and 
revenue, agreed to waive and postpone its first lien in favor 
of the bonds to be issued under the above-mentioned act, and 
authorized the corporation to issue a first mortgage of its 
tolls and revenue to exécute them. Accordingly the corpora- 
tion did exécute such a mortgage, dated June 1, 1848, and 
issued about $1,700,000 of bonds thus secured. This mort- 
gage conveyed to certain trustées the revenues and tolls of 
the canal to secure, after paying the repairs of the canal and 
the salaries of its officers, the payment of interest on th» 
bonds so issued, and a sinking fund for their ultimate rédemp- 
tion. By the terms of the mortgage, in case of failure of the 
corporation to fulfil its obligations to the holders of thèse 
bonds, and subject to the conditions hereafter mentioned, 
the trustées were given power and authority to collect the 
tolls and revenue of the canal, and, after applying sufùcient 
to put and keep the canal in good condition and repair, and 
to provide the requisite supply of -water, and to pay the sal- 
aries of the officers and agents of the corporation and its cur- 
rent expenses, they were to apply theremainder in satisfac- 
tion of the bonds and interest. It was further provided that 
the corporation should retain possession of the canal so long 
as it should comply with the agreements in the mortgage, 
and if it should fail to comply with thèse agreements froiri 
any cause, except a deficiency of revenue arising from a fail- 
uro of business, without fault on its part, — the default tobe 
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inacle to appear by the trustées, — then the trustées might 
demand and should receive possession, and should appro- 
priate the tolls and revenue in the manner aforesaid. 

The bill allèges, and the proof shows, that the last pay- 
ment of interest on complainant's bonds, and on ail bonds 
issued under this mortgage, was made in the month of De- 
■cember, 1876, when the coupon which had fallen due July 1, 
1864, was paid, and no payment bas since been made. This 
default, however, by the express terms of the mortgage, gives 
the complainant no ground to ask to hâve possession of the 
<!anal, either through the trustées, or by the appointment of 
a receiver, unless he has made it appear that the default in 
the payment of interest has been caused by some misappro- 
priation or mismanagement on the part of the corporation, 
and not by a failure of business without its fault, or else has 
shown to the court Buch corporate misconduct injurious to 
the bondholders as demonstratea the necessity of taking the 
property out of the hands of the corporation for the protec- 
-tion of their rights. The complainant allèges, and has en- 
deavored to show by testimony, that he is entitled to relief on 
both of thèse grounds, 

The j5rst of the causes charged in the bill for the deficiency 
•of revenue is that the présent management under Président 
Gorman, who was elected in 1872, has been so entirely polit- 
ical that the canal bas been and now is used primarily aud 
mainly in the interest of partisan political objects, without 
regard to the rights of its creditors, and that the président, 
and those with him who control the management of the ca- 
nal, hâve, during the last three years, under pretence of em- 
ploying persons toperform service for the company, kept their 
political agents in its pay when not performing any service 
for the canal, and bave employed large numbers of uuneces- 
sary and useless employés for the purpose of promoting their 
own political schemes. Undoubtedly the fact that the state 
of Marylaud is the owner of a majority of the capital stock, 
and does, through her board of public Works, appoint the 
président and directors, has always connected tha manage- 
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ment of the canal with the political changes in the state gov- 
ernment. This bas been always a subject of regret to those 
interested in the financial success of the work, and to the 
conséquent lack of a fixed and stable polioy in its manage- 
ment bas been attributed the disappointment of the expecta- 
tions of the projectors. The evils arising from the coutrol of 
the state over the management of the canal hâve been the 
fréquent thème of comment in the reports of its ofQcers, and 
the ground of applications to the législature for relief. But 
this 18 not an evil which the courts can remedy. It existed 
at the time when complainant purchased bis bonds, and lias 
always been an élément in the estimate of their value. 

If, however, the complainant had produced proof to estab- 
lish the abuses alleged in bis bill to bave grown out of this 
political connection, and had shown, as alleged, that the rev- 
enues of the corporation were being squandered in paying 
persons kept in its service for political reasons, and not really 
necessary for its business, we sbould bave no doubt of the 
duty of the court to interpose to prevent so gross an abuse of 
a trust. For the corporation being insolvent to the extent 
that for years at a time its revenues bave barely met its work- 
ing expenses, it is manifest that the property is beld by the 
corporation as trustée for its creditors, and the utmost good 
faith, economy, and prudence are to be exereiaed in its man- 
agement. So that, if the allégation of paying useless em- 
ployés had been proved, such an abuse of this trust would 
hâve been made apparent as would bave required the inter- 
vention of the court, as the only protection left to the boud- 
holders against a faithless trustée of a property which is their 
only security. But we do not find this allégation established 
by the proof. The complainant bas urged upon the attention 
of the court the falling off in the net income of the canal, and 
the increase of expenditure in proportion tio receipts since 
1875, and charges that thèse are évidence of extravagance 
and mismanagement. The fact that the net income of i;he 
canal, -which, in the years 1871, '72, '73, '74, and '75, had 
been over $200,000 in each of those years, fell in 1876 to 
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$67,144, and tliat in 1877, '78, and '79 the canal earned no 
net income at ail, is a matter which, as trustée, the corpora- 
tion was bound to explain and account for. 

The explanation given in its answer, and supported, as viQ 
think, by the proof , is that in those years the canal so suffered 
from hostile compétition, compelling great réductions in tolls, 
from the gênerai dépression of the business of the country, 
from the great flood in 1877, and from interruptions caused 
by strikes of the boatmen, that it was not possible to make 
the canal yield the revenue of the preceding years. Obliged, 
as it was, to contend with thèse obstacles to profitable busi- 
ness, Bome of which, it is a matter of gênerai notoriety, did 
interfère wtth the prosperity of ail the great works of the 
country, the complainant bas failed to satisfy us that any 
better results were possible, or that the deficiency of revenue 
is necessarily to be attributed to the extravagance or mis- 
management of the officers of the corporation. Nor would it 
seem to so appear to the trustées of the mortgage which 
secures thèse bonds, nor to the great majority of the bond- 
holders themselves; for, although the bill has been a year on 
the files of the court, only one bondholder besides the com- 
plainant, and he holding but a small amount of bonds, has 
united in the suit. It is but a very small minority of bond- 
holders who are asking for the relief prayed for in the bill, 
and it does not appear that any others believe that the rem- 
edy now sought would be bénéficiai to their interests; and 
the trustées of the mortgage, who are in no way connected 
■with or committed to the présent management, and who are 
as individuals owners of considérable amounts of the bonds, 
are hère in court strenuously opposing the présent applica- 
tion. This attitude of thèse trustées having a large pecuni- 
ary interest, having also an important duty and obligation 
as trustées, and who are familiar with the affairs of the 
canal, and this apparent indifférence to this application on 
the part of a great majority of the bondholders, is, we think, 
to be considered by the court in determining whether, under 
ail the facts of the case, results more bénéficiai to the bond- 
holders might reasonably be expected from the management 
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of a receiver. It is also to be considered that if a receiver 
were appointed it -would not be for any merely temporary 
purpose, to keep the canal going pending litigation, and look- 
ing to a sale or other termination of his duties, but it would be 
to operate the canal until from the net income thèse bonds, 
■with 15 years of accumulated interest, should be paid off. 
For some 40 years of its existence the canal earned nothing 
beyond its current expenses, and it was not until after 1868 
that it made any payment of interest on thèse bonds. Many 
of the dif&culties and disasters which in former years hâve 
etood in the way of the pecuniary success of the canal may at 
any time again occur ; so that it is manifest that the court, by 
its receiver, if it took possession of the canal, might hâve to 
manage this artificial water highway, in need of constant 
repairs, subjeot to freshets, strikes, and the difïïculties of 
compétition, through a period of time whicb this century 
might not see the end of. To lead the court to pass such a 
decree the case should be free of every question as to tlie mis- 
management of the corporation, and as to the absolute right 
of the complainant to hâve such relief, and there should be 
no doubt that the appointment of a receiver would be an 
effectuai relief. 

The complainant has shown, and bas pressed upon the 
attention of the court, several considérable expenditures of 
the toUs and income, which, it is alleged, are in violation of 
the terms of the mortg.ige, and are wllf ul misappropriations of 
money which should hâve been applied to the payment of 
interest on the bonds. Thèse are the expenditures for (1) 
the outlet locka above Georgetown ; (2) the leasing and pur- 
chasing of wharves at Cumberland; (3) the téléphone; (4) 
and the payments of directors and tbeir hôtel bills. 

With regard to the outlet locka above Georgetown, and the 
wharf property at Cumberland, the respondent corporation 
has produced a groat deal of testimony to show that the 
acquisition of thèse terminal conveniences was absolntely 
necessary to enable the canal to maintain itself agaiust com- 
pétition which threatened its existence, and that the posses- 
sion of them has put the canal in a position of indépendance 



BTEWÂ.BT V. CHE3APEAEB & OHIO OANAL CO. 155 

from adverse control, and of ability to economically manage 
its business and eam revenue, suoh as it bas not heretofore 
enjoyed, and from which the bondholders will reap immédi- 
ate benefit. Without now considering thèse questions in ail 
their bearings, it is suflûcient for the purposes of this motion 
to consider the standing of the complainant with regard to 
thèse expenditures. Thèse acquisitions hâve not been under- 
taken secretly. They bave been considered and discussed in 
the published reports made by the président and directors 
to the stockholders for some 10 years past, and committeea 
hâve been appointed who hâve reported on them. It may be 
fairly said that the complainant, through his représentatives 
and agents, at stockholders' meetings and otherwise, bas had 
full notice of the intention of the corporation to acquire thèse 
terminal facilities, and of the reasons for so doing. He 
never raised his voice in protest before thèse acquisitions 
were consummated, and it does not seem to us that he can now 
be heard to say, with any force, that they were such a wrong 
upon his rights under the mortgage, and évince such a reck- 
less disregard of them, that the court should, in conséquence, 
oust the corporation from possession and management. 

The construction of the téléphone along the line of the 
canal, the cost of which, it is charged, was an unlawful di- 
version of revenue which should hâve been paid to the bond- 
holders, was, it appears to us from the testimony, a reasona- 
ble expenditure for a very great convenience, tending directly 
to préserve the existence of the canal by affording means of 
giving immédiate notice of breaks and leaks, which, if not 
quickly repaired, resuit in great damage and interruption of 
business. The proof fuUy explains the dangerous delays and 
difficulties attending the former praotice of sending notice of 
leaks by messengers to the nearest superintendent, and the 
saving which is accomplished by the speedier method ; and 
the proof also shows that with the use of the téléphone a less 
number of superintendents is required, which results in a con- 
sidérable saving of annual expense. 

We come now to consider a misappropriation of income 
which the proof does fully sustain, and that is the payment 
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from the earnings of the canal of extravagant Iiotel biïla, 
incurred by the président and directors, and charged bj them 
to the corporation, without warrant or authority. Thèse 
bills, so far as ascertained and proved, amount, for the six 
years from 1874 to 1878, to Over $12,000. The items show 
that the charges are for personal expenses and extravagant 
entertainments of thèse officers, and indicate certainly a dis- 
position on their part to use their officiai position for their 
personal gratification, in disregard of the creditors they were 
appointed to protect — conduct in the managers of an insolv- 
ent corporation well calculated to excite suspicion and dis- 
trust with regard to the fidelity of their gênerai management 
of its concerna. The excuse offered — that it had been for 
years the custom of the directors to extend such "hospitali- 
ties" at the expense of the canal — is, of course, no défonce of 
so unwarrantable an expenditure of créditera' money, and is 
some proof of the averment made by the complainant that 
years of abuse hâve sanctioned methods of conducting the 
afiFairs of the canal which waste its revenue and deprive them 
of money which should be paid to them. But while it is true 
that thèse proven bills do tend to excite distrust, they do not 
actually prove anything but themselves, and are not in them- 
selves sufficient to Justify the costly machinery of a receiver- 
ship. 

The complainant further charges that the conduct of the 
président and directors in obtaining the passage by the légis- 
lature of Maryland of the act of 1878, authorizing the corpo- 
ration to issue $500,000 of repair bonds, was without actual 
necessity, and, as it endangered the security of the complain- 
ant, was a seriouB breach of trust committed by the corpora- 
tion. The passage of this act was procured by representing 
to the législature the dismantled condition of the canal, 
caused by the extraordinary flood of 1877, and the impossi- 
bility of raising money on the repair bonds authorized by the 
act of 1844. Attorneys who were the représentatives and 
agents of the complainant, acting in his behalf bef ore the same 
législature, and in respect to the bonds he now sues upon, 
were also at that time attorneys of the corporation employed 
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to assist în procuring the passage of the act of 1878. That 
any deceit was practiced upon them by officers of the corpo- 
ration, as to the real condition of the canal or its finances, we 
hâve no reason to believe; and if, with kno-v^ledge of ail they 
now know, the agents of the complainant wère satisfied them- 
selves and endeavored to convince others that the act of 1878, 
and the issuing of the bonds authôrized by ifc, was a wise, nec- 
essary, and bénéficiai measure, surely the complainant's prés- 
ent claim to be protected from the corporation because of its 
acceptance of that act is not an argument which adds any 
strength to his case. 

Without a more particulair statement of the reasons which 
hâve brought us to the conclusion, it suffices to say that, after 
a fuU considération of the able présentation of the whole case, 
we find most of the material averments of the biU unsnpported 
by the testimony, and those which are proved are not, in our 
JTidgment, such as to justify the exercise of that Judicial power 
which would put into thé hands of an officer of the court for 
an indefinite time the management of a qvMsi public work, 
attended with unusual risks and uncertainties. 

We do, however, find that the complainant, and those who 
hold bonds similar to his, are in a position of great difficulty. 
They hâve a first lien on the revenues of a canal, which, it 
would appear, in years of reasonable business prosperity, when 
it bas a fair share of business, and meets with no extraordi- 
nary interruptions from freshets or strikes, can earn sufficient 
revenue to pay them the iuterest on their bonds. This margiu 
of surplus revenue over the working expansés, on vhich the 
ability to make thèse payments of interest dépends, is bo 
email that it is easily absorbed, unless there is exercised the 
most careful management and economy. 

In this management thèse bondholders hâve no voice what- 
ever. The state, as the owner of a majority of the utterly 
valueless stock, appoints the managers, and unless the bond- 
holders can sustain the burden of the proof of showing that 
they are not paid because of mismanagement, they hâve no 
remedy under their mortgage. It seems to us that under 
thèse circumstances the bondholders should be afforded some 
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convenient method of scrutinizing thèse expenditures, wliich 
so vitally affect them and them alone, and we thiuk that, 
without appointing a receiver, it would be within the power 
of this court to retain the bill for the purpose of having the 
corporation, at stated intervais, render an account of its re- 
ceipts and disbursements for the information and protection 
of the bondholders. The motion for a receiver is denied. 
Bond, G. J., concurred. 

Subsequently counsel were heard on the question of cjsts, 
and on the form of the decree, and the court said : 

"We incline to the opinion that the bill in this cause was 
filed in good faith for the benefit of the whole body of bond- 
holders, and bas resulted in a decree which will be for their 
benefit, and that the costs, the bill having been filed for the 
benefit of ail, should be borne equally by them ail. We do 
not think it équitable, though it is shown in the cause that 
some of the bondholders refused to unité in the suit, that 
they should be allowed to reap the benefit of complainant's 
action and bear no proportion of its costs ; and we think com- 
plainant's costs should be refunded to him out of the first 
funds which, in the hands of the canal company, would be 
applicable to payment of interest on the bonds, It appeared 
to the court that the corporation held the position of a trus- 
tée, and therefore the court retained the bill to afford such 
relief as is usual for courts of equity to give in matters of 
trust. It implies no imputation of fraudulent conduct on the 
part of a trustée to require him to make fréquent reports of 
his acts to the court. We think the défendant oompany 
should be required to make its reports quarterly. This will 
secure to the bondholders every opportunity of inspection, 
and of scrutinizing the conduct of the canal management. 
If either party think it necessary hereafter to invoke the 
assistance of the court, in any future matter coming within 
the scope of this bill, he oan corne into court and do so by 
pétition in the cause. We will sign the decree drawn by the 
counsel for the canal company, modified as we bave indi- 
cated." 
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OEDER OP THE COURT. 

The tollo-wing order was then passed and signed by the court : 

"Ordered, this January 7, 1881, that the prayer of the 
complainant's bill for an injunction and the appointment of 
a receiver is hereby refused. But it appearing to the court 
to be équitable that the bondholders sh'ould be afforded some 
convenient method of scrutinizing the receipts and expendi- 
tures of the canal company, and that this court should accord- 
ingly retain this bill for the purpose of having the corpora- 
tion at stated intervais render an account of its receipts 
and disbursements for the information and protection of said 
bondholders, therefore, it is further ordered and decreed that 
for the purpose aforesaid the bill of complaint be retained by 
the court, and the canal company be and it is hereby required 
to file with the clerk of this court quarterly reports, under 
oath, of its receipts and disbursements, with an itemized ac- 
count of such receipts and disbursements, and with the namea 
of its offieers and employés, and the salary paid to each ; and 
that at any time, upon the application of the complainant in 
■writing, the défendant shall exhibit for inspection, in the 
clerk's office of this court, any original vouchers or other 
papers that may be referred to in any of said reports. And ba 
it further ordained and decreed that the complainant or his 
solicitors shall at ail times bave free access to the books and 
papers of the said Chesapeake & Ohio Canal Company for 
inspection and examination in the office of said company. 

"And itis further ordered that the quarterly reports afore- 
mentioned shall be made by the said canal company within 
thîrty days after the expiration of each quarter, commencing 
fromthe first day of January, 1881, for the first quarter. 

"It is further ordered that the costs of this case — to be 
taxed by the clerk — shall be paid by the said Chesapeake & 
Ohio Canal Company out of the first moneys which shaU be 
in its hands otherwise applicable to the payment of the 
coupons upon the preferred bonds in controversy; and the 
clerk is hereby directed to tax, as part of the costs, the «ixpense 
of printing the various pleadings, exhibits, and bri<v( nf the 
respective parties." 



160 FBDKBÀIi BEFORTEB. 

New Obleans City E. Co. v. Cbescbnt City E. Co. 

{Oireuit Court, D. Louiaiana. January, 1881.) 

L Rbmotai.— JcRiSDicTioN Bbfoke Retuen-Dat— Dissolution of Ih- 
JUNOTION. — An application to dissolve an injunction cannot be con- 
sideredbefore the return-day of a removed cause, wliere such appli- 
cation in volved the considération of the cause as an entirety, and tho 
dissolution could not hâve been granted without changing the statu» 
of the parties with référence to the thing to be flnally adjudged. — 
[Ed. 

In the Matter of Pétition of the BarnesvUle <è Moorehead Ry. Co., etc., 
1 Fbd. Rbp. 10. 

In Equity. Application to Dissolve Injunction. 

Carleton Hunt, for plaintiff. 

J. M. Bonner, for défendant. 

BiLLiNGs, D. J. This cause is before me on an application to 
dissolve an injunction. The sole question upon which the 
court is now to pass is whether the court should at this time 
entertain the application. 

The cause was commenced in the state court. An injunc- 
tion was there obtained, and at the instance of the défendant 
the plaintiff was then required to give a bond in the sum of 
$50,000 to compensate the défendant for any damages he 
might suffer from the injunction in case it should be held to 
bave been improperly obtained. An application was then 
made, on the part of the défendant, to substitute a bond for 
the injunction, according to the practice in the state court, 
and then, upon the application of the plaintiff, the cause was 
removed to this court, on the ground that its décision in- 
volved a construction of the constitution and laws of the 
United States. 

The return-day of the removed cause would be on the third 
Monday of April next, which is the first day of the next term 
of this court. 

An examination of the statute leads me to the conclusion 
that, immediately upon the filing of the proper pétition and 
bond in the state court, the cause is jurisdictionally pending 



SEW 0ELEAN3 CITY E. CO. V. OBESCËNT OITT B. 00. 161 

in the fédéral court. Nothing can be done thoreafter in the 
state court, andwhatever can be done prier to tbe return-day 
must be done bere. It is clear that whatever is necessary 
foT tbe préservation of tbe property, i. e., ail conservatory 
acts, may be autborized by tbe fédéral court. It is equally 
clear tbat tberé can be no trial of tbe cause, and by tbat I 
mean no détermination of tbe rigbts of the parties wbich are 
by the suit submitted to the court for adjudication, until the 
time fixed by the law of congress as the return-day. % baye 
been referred to two cases in this district where the court 
tças, before the return-day, asked to modify an injunction 
which had been issued in the state court. But thèse cases 
are far from maintaining the autbority of the court under 
ail circumstances to deal with an injunction previous to the 
time when the cause is before tbe court to be proceeded with. 

In Ellerman v. New Orléans, M. é T. R. Co. No. 7594, the 
court was asked to dissolve an injunction, and the objection 
of prematurity was taken. The record shows simply that the 
motion was overruled; no feason was assigned. 

In the other case, — tbat of Ellerman v. N. 0. Elevator Co^ 
No. 9053, — in that case the court simply construed. the in- 
junction by limiting it to the case made by tbe complainant's 
bill, though tbe words of the injunction, considered separately 
from the bill, were susceptible of a broader interprétation. 

The case from 4 Sawyer, 289, (Mahoney Mining Co. v. 
Bennett,) holds that a preliminary injunction may be granted 
after the removal and before the return-day. 

In B. é M. B. Co. 26 Int. Kev. Eec. 355, [S. G. 4 Fed. 
Eep. 10,] the court say, after the citation of the case from 
Sawyer and other cases: "I understand from the opinions of 
the court in thèse cases that when tbe jurisdiction of the 
state court ceases that of the fédéral court attaches for some 
purposes, on entering a copy of the record, so that tbe court 
may know the facts ; but the jurisdiction of the fédéral court 
is not complète so as to hear and détermine the cause, al- 
though a transcript is filed, until on the day prescribed by 
the statiite, or after, if the court accepts it." 

Judge Dillon, in bis treatise on Eemoral of Causes, says: 

V.5,no.2— H 
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"If it, (the record) be entered before the tîme, it lias been 
made a question whether it (jurisdiction) will then attach. 
For some purposes it would seem that it might ; as, for exam- 
ple, if it became necessary meanwhile to issue an injunction 
or appoint a receiver, whiob should be done, however, only 
upon notice, in order to proteot the rights of the parties or 
to préserve the property in litigation." 

An analysia of thèse authorities shows that receivers may 
be appointed, property may be sold, and its proceeds placed 
in the registry of the court. ' An injunction may be granted, 
and when a défendant is in possession of property an 
injunction -which prohibited him from using it during the 
pehdency of the Suit may be dissolved upon such terms as 
would allow the court to refrain from ail considération of the 
cause upon its mérita. But in this case the sole question 
presented to the court, by the pétition or bill of complaint is 
as to the exclusiyeness of a franchise, and the protection of 
that franchise by a perpétuai injunction. The court could 
not proceed one step in the hearing of the application to dis- 
Bolve withoutentering upon the considération of the cause as 
an entirety, and could not grant the dissolution without 
changing the status of the parties with référence to the thing 
to be finally adjudged. ; Indeed, in this case, there would be 
nothing left for the court to do, in case the injunction was 
dissolved, but to dismiss the bill. 

The hearing upon this application in this case is insépara- 
ble from the hearing of the cause, and the resuit of that hear- 
ing would be not to préserve the rights of the parties, but, 
pro tanto, to décide and détermine them. It is not protection 
of rights, but an adjudication upon them, which must resuit 
whenever this application is heard. 

What the court should do in this, as in ail cases where the 
record is hère before the return-day, is by ail proper orders 
to préserve the property in dispute, and the rights of ail the 
litigants ; but it cannot properly enter upon the décision of 
the rights of the plaintiff to a franchise, when that is the 
sole matter presented by the bill, until the jurisdiction of the 
court over the cause is complète. 
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The heâring of the application is postponed until the 
return-day, and leave given to the défendant to apply to 
compel the increase of the amount of the plaintiffs' bond, if 
the Bum of $50,0010 is insuffioient. 



Fbazbb & Chalmbes V. CoiiOBADO Dressino & Smeltino C3o. 

and others. 

(Circuit Court, D. Colorado. Decembcr, 1880.) 

1. JuKisDiCTioN — Çreditors' Bill. — A fédéral court may entertain ju- 

risdiction of a credltors' bill, although the parties to tlie suit may bo 
compelled to testify under an act of congrêsa. 

2. Samb — Same.— Such court may entertain jurisdiction of such bill, al» 

though the Code of the state give» spécial proceedings, having in view 
the same purpose, to reach any property of the judgment debtor, and 
subject it to exécution under the judgment. — [Ed. 

In Equity. Démarrer. 

M. B. Carpenter, for plaintiff. 

L. G. Rockwell, for défendant. 

Hallbtt, D. J. This is a creditor's bill, and a demurrer waa 
put in upon the ground that there was no jurisdiction in 
equity in such matters, because the parties may now be com- 
pelled to testify under the act of eongress ; and also upon the 
ground that the Code of the state gives spécial proceedings, 
having in view the same purpose, to reach any property of 
the judgment debtor, and subject it to exécution under the 
judgment. 

As to the first ground, it is enough to say that this is not 
a bill for discovery only. It may be true as to bills for dis- 
covery, and especially where the discovery is sought in aid of 
an action at law, that there is no reason for entertaining 
them, since the statute allows parties to be examined, and 
ail persons to be examined as witneBses in the cause. But 
this is not a bill of that eharacter. It is tnte it seeks to dis- 
cover what property and eflfects the oompany may hâve 
which may be subject to exécution; but it also seeks to 
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bring this property into a situation in Tvliich it may be 
reached by the exécution under the judgment, or to subject 
the property itself, when it shall be found, to the payment of 
the judgment. The purpose of the bill is something more 
than mère discovery. It is to reach the property, and bave 
it applied to the payment of the judgment ; and it is one of 
the oldest heads of equity jurisdiotion, in proceedings of this 
kind, to secure to creditors the payment of their judgments, 
when the property of a debior bas been pût in a situation in 
whieh it cannot be reached by exécution at law. 

Now, as to the statute of the state which gives a remedy 
for reaching the property and effects of a judgment debtor, 
the examination of the debtor himself, and ail persons who 
may hâve knowledge as to the, disposition of bis effects, in a 
proceeding supplementary to the suit in which the judgment 
was obtained, it is only necessary to say that it is a spécial 
proceeding, which does not in any way effeot the equity juris- 
diction of this court. 

There are many décisions of the suprême court to the ef- 
fect, generally, that the authority and jurisdiction of the féd- 
éral courts is not subject to the control of state législation; 
and there are two décisions of circuit courts which I regard 
as directly in point in relation to such statutes as this. The 
first of thèse is the case of Croppcr v. Coburn, reported in 
2 Curtis' Eeports, 465. A statute of Massachusetts pro- 
vided that when an attachment should be levied upon the 
interest of one of several copartners in the partnership effects, 
other partners should be at liberty to give to the officer a bond 
to pay to the attaching créditer the appraised value of the 
debtor's share of the property attached. Upon bill filed in 
the circuit court to restrain the officer and the plaintiff in the 
attachment suit from levying a writ on partnership effects, it 
was held that the equity jurisdiotion of the court was not at 
ail affected by the statute of the state. 

And in Byrd v. Badger, McAllister, 443, the précise question 
hère presented arose in the circuit court for the district of 
California. That was a proceeding in the fédéral court under 
the statute of California, supplementary to exécution. That 
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statute is sîmilar to our own, if not exactly the garûe, and ît 
was held upôn full considération that the statute was oï no 
*orce or effect in ttie fédéral courts. 

The demurrer to the bill wîU be overruled. 



Delmonioo V. EouDEBTJSH and others. 
ICireuit Court, J), Colorado. December 16, 1880.) 

1. CoNTHACT— Conteubion.— The part owner of a contract for the pnr- 

chase of a mine cannot use the same for the purpose of obtaining tho 
title to the mine for a third party, without the consent of his associ- 
âtes. 

2. Same— Samb. — In such case an associate is entitled to share, in propor- 

tion to his inteiest in the contract, in the property obtained by such 
part owner for his individuai beneflt tlirough the use of such contract. 

3. Bame — Same. — Such claim by the associate will not be defeated by thé 

fact that the property obtained by such part owner was not whollyin 
return for the use of such contract. 

4 Same — Same. — A. and B. were part owners of a contract for the purchass 
of a claim to a mine. A. used such contract for the purpose of pro- 
curing such claim for C. without the consent of B., and also secured 
another outstanding title for the beneflt of 0. In return for thèse 
services, C. gave A. an interest in the mine. Eeld, that B. was enti- 
tled to an interest in A. 's share of the mine proportionate to B.'s 
interest in the original contract. — (Ed 

In Equity. 

M. B. Carpenter a,nd. Elihu Root, for plaintiff. 

J. Y. Marshall, for défendants. 

Hallbtt, D. j. In the month of May, 1879, Irving How- 
bert and others were in possession of the Eobert E. Lee mine, 
near Leadville, and engaged in working it. Thèse persons 
resided at Colorado Springs, in this state, and from that cir- 
cumstance, and to distinguish them from other claimants of 
the same property, they are called in the pleadings the Col- 
orado Springs party. Other persons claiming adversely to 
the Colorado Springs party resided in Denver, and they are 
called in the pleadings the Denver party. Harmon P. Lee 



166 FEDERAL BEPOBTER. 

and Charles Stockbridge constituted athird party,who claimed 
the same mine in opposition to both the others. 

On the tenth of May, 1879, Lorenzo D. Eoudebush, a 
défendant to this bill, agreed with James V. Dexter, who rep- 
resented the Denver party, to purchase that title for the sum 
of $165,000, payable within 90 days. The agreement ap- 
peara in a letter from Dexter to Eoudebush, in which the 
former agrées to give a title bond for the property, upon the 
payment of $10,000, on or before the seventeenth of that 
month. The time for such payaient was afterwards extended 
to the twenty-seventh of May. No bond was ever given in 
accordance with this proposai, but the $10,000 was paid, as 
will be hereafter stated. On the fifteenth of May, 1879, 
Eoudebush obtained from the Colorado Springs party a bond 
to convey their interest in the property upon payment of 
$135,000 within 60 days, $10,000 of which was to be paid 
on or before May 26, 1879. With thèse papers Eoudebush 
w:ent to New York, arriving there about the twentieth of the 
same month of May, and entered into negotiations with 
James M. Selover, a broker, residing in that city. Such nego- 
tiations resulted in an agreement by which Selover was to 
furnish the money to purchase the property — amounting to 
$300,000 — for an interest of five-eighths in the mine, Eoude- 
bush retaining three-eighths. Thereupon, Selover applied to 
the plaintifï, Charles Delraonico, who agreed to take an inter- 
est of one-sixteenth in the mine, and to pay $5,000 of the 
$20,000, which, as before stated, would become due under 
the agreements on the twenty-sixth and twenty-seventh of the 
month of May. Selover also applied to John P. Jones, who 
in turn applied to Jérôme B. Chaffee, and ChaflFee agreed to 
pay $15,000 of the $20,000 before mentioned, and to take an 
interest ot six-sixteenths in the mine for himself and Jones. 
Thèse sums were accordingly paid to Selover by Delmonico 
and Chaffee, by cheoks drawn on banks in New York, and 
thèse cbecks were turned over to Eoudebush, and by him ap- 
plied to tlie payment of the sums falling due under the agree- 
ments aforesaid on the twenty-sixth and twenty-seventh of 
May. 
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To détermine the relations of the sèveratl parties at tîiis 
point of time, — that is to say, after $10,000 had been paid 
upon each of the agreements, — it may be useful to recount 
that Eoudebush had obtained an agreement to pnrchase the 
interest of the Denver party for the sum of $165,000, pay- 
able on or before August 8, 1879, of which $10,000 had been 
paid out of money f (irnished by Delmonioo and Chaffee ; that 
Eoudebush had also an agreement to purchasé the interôst of 
the Colorado Springs party for the sum of $135,000, payable 
on or before Jiily 15, 1879, of which .sum $10,000 had been 
paid out of moneys furnished by the same parties ; and the 
property, when purcshased, was to be held by the parties as 
foUows;' that is to say: Chaffée, three-siiteenths ; Jones, 
three-sixteenths; Delinonico, one-8ixteenth;''Selover, three- 
ôixteenths, and Eoudebush, six-sixteenths. Some changes 
were afterwards made in the stipulations of the parties, not 
very material tô be noticed in this connection, as that the 
amount of the ' purchasé money to the Denver party was 
reduced by $50,000, maMng the aggregate to be paid to that 
party only $115,000; and Chaffee's interest in the property 
was enlarged by contributions from Selover and Eoudebush. 
But the interest of the plaintiff was not in any way changed 
by thèse negotiations, and ail of the parties named retained 
some iïiterest in the contracts as intending purchasers.' 

At the time the arrangement with Delmonico and Chaffeo 
was made, it seems that some hope was entertained that tho 
purchasers wonld be able to obtain possession of the prop- 
erty upon the payment of the $20,000, and that they would 
be able to take from the mine the balance of the purchasé 
money within the time limited for its payment. But there 
was nothing in the agreement to warrant such expectation ; 
and, in fact, the bond of the Colorado Springs party expressly 
provided that the grantors should retain possession until 
final payment should be made. 

Soon after the payment of the money, and probably about 
the first of June, 1879, application was made to the Colorado 
Springs party to deliver possession to the purchasers, which 
application was refused; and then, if not before, it must 
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have been known that the en tire sum would hâve to be raised 
to complète the purohase. Upon this it seems to have been 
understood that Chaffee and Delmonico would pay the entire 
amount — the latter according to the interest to be acquired 
by him, one-sixteenth oî the whole^ and Chaffee to pay the 
remainder. 

Before the money became due to the Colorado Springs 
party, Jones and Chaffee came to the state apparently with 
the view to complète the.purchase, and after some examina- 
tion of the property and the title to it, Chaffee declined to go 
on, upon the ground that the Lee and Stockbridge title was out- 
standing; and thereupon it is conceded that the contract 
•with the Colorado Springs party expired by its own limita- 
tion. Some time remained — that is to say, until the eighth 
of August — before the contract with the Denver party would 
expire, and in this interval Eoudebush entered into negotia- 
tions with the Denver party with a view to acquire their 
interest for the Colorado Springs party. He also arrangea 
for the sale of the Lee and Stockbridge title to the Colorado 
Springs party, and this probably entered into the purchase of 
the Denver party's title. The évidence is not clear on that 
point, but it is shown that $10,000 was paid for tlje Lee and 
Stockbridge title, of which the Denver party contributed one- 
half, and the Colorado Springs party one-half ; and probably 
this arrangement could not have been made except upon 
some understanding as to the settlement of ail controversies 
between the parties. It is hard to believe that thesa two 
parties would have corne together to purchase the Lee and 
Stockbridge title without some accommodation of the contro- 
versies then pending between them. 

In the last days of July, the sale by the Denver party to 
the Colorado Springs party was effected through the agency 
of Eoudebush, and the principal question in the case it 
whether this was done pursuant to the contract betweeu Eou- 
debush and the Denver party. Upon that question there are 
several cireumstances of great weight. Although the contract 
was not completed by the conveyance from the Denver party 
to the Colorado Springs party until some time afterwards, 
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the agreement was, in fact, liiade during tlie life of that con- 
tract; that is to say, before the eighth day of August, 1879. 
And, at the time the agreement was made, Eoudebush -was in a 
position to enf orée a conveyance bf the property from the Den- 
ver party. The sum paid for the property was precisely that 
specified in the contract with Eoudebush ; and, as both par- 
ties to the agreement had received large sums of money un- 
der the old contracts, it is reasonable to believe that tfaey 
would de al with each other more favorably on account of such 
payments. Eoudebush, as a défendant in the suit and a wit- 
ness in the cause, does not claim that any new arrangemetit 
was made between the contracting parties, or that the sale 
was other and différent from that specified in the contract 
between himself and the Denver party. During the pend- 
ency of the contract with the Colorado Springs party, that 
party had been in possession of the property, and had ascer- 
tained that it was of great value, and they were gratified with 
the failure of that contract, and anxious to purchase the 
adverse titles of the Denver party and the Lee and Stockbridge 
party. So anxious were they that they agreed to give and 
did give to Eoudebush one-fifth interest in the property for 
bis services in getting in those titles. AU the circumstances 
of the transaction by which the Colorado Springs party ac- 
quired full title to the property, lead to the conclusion that 
the contract with the Denver party was used to bring about 
that resuit. In that way the défendant Eoudebush gained 
an interest of one-fifth in the property, and the question for 
considération is whether he shall be allowed to retain that 
interest as against the plaintiff, who was jointly interested 
with him in the contract with the Denver party. 

In admitting Chaffee and Delmonico to an interest in the 
contracts in May, and in receiving from them the $20,000 
with which to make the first payments under those contracts, 
it is apparent that Eoudebush beeame in some sensé a trustée 
for them in the further exécution of the contracts. Those 
instruments were made with him personally, and upon the 
face of them he alone could enforee their terras. Until th» 
money was paid which was fumished by Chaffee and DeU 
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monîco, the contracts had no force or effect, so tliat Roudo- 
bush was indebted to them in a substantial way for his position 
under those instruments. Whatever may be said of the posi- 
tion of Jones and Selover in ,the transaction, the relations of 
Chaffee, Delmonico, and Roudebush are not doubtful. They 
■were engaged in a common enterprise, in which each was 
bound to use good faith towards the other. And this was 
especially true of Eoudebush, who held in his own name the 
contracts in which ail of them were interested. The princi- 
ple which obtains amongst partners, that ail members of the 
partnership shall be loyal to the joint concerns, extends to 
those who are negotiatiug for partnership, to the members of 
joint-stock associations, to the directors of corporations, and 
others who are in the same position of trust and confidence. 
Collyer on Partnership, (6th Ed.) 255, and note. 

It is believed that the same rule is applicable to ail persons 
who may be engaged in a common undertaking, and any of the 
associâtes who are entrusted with the interests of the associa- 
tion. Certainly it cannot be said that, of several associâtes,' 
one may turn the joint concerns or property to his own ad- 
vantage, without the consent of the others. Whatever the 
relations of the parties may be, if they hâve united for a com- 
mon purpose they must be loyal to that purpose, and no one 
or more of the number can, without the consent of his asso- 
ciâtes, appropriate to his own use the property of ail. The 
use of the contraot with the Denver party to secure the title 
of the property in the Colorado Springs party, was a conver- 
sion by Eoudebush of the property of his associâtes which 
equity will not sanction. It matters not that byitsown lim- 
itation the contract would soon expire, and thus become lost 
to the plaintiff. There is nothing to show that the plaintiff 
would bave fumished the money to be paid under that contract 
in order to acquire the title of the Denver party ; and without 
sueh payment the contract must hâve failed, and ail benefit 
and advantage therefrona wotild hâve been lost to plaintiff. 
But the fact remains that at the time of the appropriation by 
Eoudebush the plaintiff was interested in the contract, and 
the use of it by Eoudebush was without his consent. This is 
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enough to enable the plaintiff to ehare in the advantages 
Becured by Koadebush from the use'of the contract; and the 
circumstance that something more than securing the title of 
the Denver party was done by Eoudebush, will not defeat that 
claim. It seems that Eoudebush obtained the Lee and 
Stockbridge title also for the Colorado Springs party; but, in 
a case of this kind, the court will not consider whethor there 
were other éléments in the transaction than those upon which 
the plaintifif may rely. The ground of relief is the wrong done 
to the plaintiff in the use of his means; and, if other consid- 
érations entered into the transaction, the plaintiff will not be 
defeated for that reason. And so it must be said that the 
plaiï^tiff is entitled to share in the property obtained by 
Rounebush through the use of the contract with the Denver 
party, in which the plaintiff Was interested. He claims one- 
fiixteenth interest in the mine, according to the terms of Mb 
original contract ; but as the contracts of purchase were not 
càrried eut, and côuld not be from the f ailure to pay the pur- 
chase money, there is nothing to support that claim. It is 
more just to say that the plaintiff had an interest of one-sii- 
teenth in the contract with the Denver party, and that he is 
entitled to share to that estent in the avails of that contract 
obtained by Eoudebush. Upon the settlement with the Col- 
blrado Springs party, it seems that Eoudebush was given an 
interegt in the mine of one-fifth, and the plaintiff is entitled 
to one-sixteenth of that interest. 

The cause will be referred to a master to ascertain what 
income bas been received from the mine by Eoudebush and 
Pennock; and when his report shall corne in a decree will be 
entered for one-sixteenth of the net income from the one-fifth 
interest, and for a conveyance of one-sixteenth of the said 
one-fifth. 



See Adjohaltt, 59, GO; TlEmoval ov Causes, 3. 
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ZoLLABS and another v. Evans. 

(Œrmît Court, B. Colorado. October,1880.) 

L .MiNiKO Claim— Requisiteb oï' Title.— " On the public domain of 
the United States a miner may hold the place in wliicli he may be 
working against ail othera having no better right. But -when he 
asserta title to a full claim of 1,500 feet in length, and 300 feet in 
width, he must prove a Iode extending throughout the claim." 

2. Bame— Same.— The sinking of a shaft outside of the ground in dispute, 
and running drifts from thence to the ground in dispute, will not avail 
the plaintifE in ejectment, unless he can further show the discovery 
of a Iode in such shaft, and the extension of the Iode to the ground in 
dispute.— [Ed. 

I). P. Dyer and C. L Thompson, for plaintiffs. 

S. P. Rose and Wells, Smith é Maçon, îot défendant. 

Hallktt, D. J. , (charging jury .) The ground in controyersy 
igclaimed by plaintiffs as part of the Hig^land Mary loca- 
tiçn, You hâve observed that it is but a smaïl part of that 
l.Qcajtion, Ijing a,\ some distance from the discovery shaft, 
probabjy 600 or 700 feet. tt is the land embraced within the 
lines of plaintiffs' and defendant's claims, or the space covered 
by both claims. 

It is stated by counsel, and perhaps it appears in évidence, 
that plaintiffs hâve another titlô to tie same ground, based 
on, the Highland Chief location, but theyhave not set up that 
title in their pleadings, and they cannot rely on it in this 
action. The only right in them which can be recognized hère 
is that which may arise from the Highland Mary location, 
and the investigation before you has been confined to that 
subject. It is not neoessary to discuss at length the validity 
of the Highland Mary location. It is enough to say that the 
plaintiffs hâve not shown any right or title to the promises in 
controversy, of date earlier than July 30, 1879; and their 
right at that time is to be determined upon several facts now 
to be stated. 

In the first place, did the plaintiff corporation, the High- 
land Chief Consolidated Mining Company, on that day or 
afterwards, and before the twenty-third day of September, 
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1879, take possession of the Highland Marjr claim under the 
deed' from Jed. H. Basootii and others, and hold possession 
thereof at the last-named date? 

The twenty-third day of September, 1879, is the time the 
suit was brought, and, iii the attitude of the case on the 
évidence, the plaintiffs eannot recover, except upon actual 
possession at that time. There is nothing to show that John 
W. Zollars, who assumes the position of trustée to the cor- 
poration, was ever in actual possession of the property. The 
Company appears to hâve been organized on the thirtieth 
day of July, 1879, and, of course, not being in existence, it 
could not enter into possession before that day; so, that as 
to possession, the question is whether after the thirtieth of 
July, and at any time before the twenty-third of September, 
1879, and at the last-mentioned date, the corporation was in 
possession. 

If you find that to be true, a furthèr question will ariëe as 
to whether a Iode was discôvered in the Highland Mary dis- 
côvfery shaft, and sueh Iodé et tends from that discovery shaft 
to the grounds ih controvérsy. On the public domain of the 
United States a miner may hold the place in which he mày 
be worliing against ail others having no better rîght. But 
when he asserts title to a fuU claim of 1,500 feet in length 
and 300 feet in width, he must prove' a Iode èxtëndiiïg 
throughout the claim. I do not reeall ariy évidence to efbow 
that any df the openings in the ground in controvérsy were 
made prior to September 23, 1879. 

The Highland Chief people had sunk a shaft just outsidé 
oî the ground in dispute, and in May of this year drifts had 
been run from that shaft into the ground in dispute. But I 
do not remember that any witness slated when those drifts 
were ryn, or when the tunnel which pénétrâtes this territory 
was made. And if, in f act, those openings, or any of them, were 
made before the suit was brought, and the plaintiff corporation 
was then in possession of them, that fact alone would not 
enable the plaintiffs to recover the whole of the dispiïted ter- 
ritory. 

Such possession of those openings only, without the dis- 
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covery of a Iode in the discovery shaft, which extends from 
Chence to the ground in dispute, would not be available be- 
yond the extent of the openings. And the plaintiffs hâve 
not asked for less than the whole territory in dispute, so 
that you are advised that, in addition to possession in 
the plaintiff corporation on September 23, 1879, it must 
appear from the évidence that a Iode was discovered in 
the discovery shaft of the Highland Mary claim, and that 
such Iode extends from that point to the territory in con- 
troversy. 

On thèse points no remarks from the court are needed ; but 
I call your attention to one matter having some bearing upon 
the question whether the Iode, assuming that there is one in 
the Highland Mary discovery shaft, extends from that point 
to tLe ground in dispute. There is some question whether 
the minerai found in the Highland Chief openings is of the 
same body as that found in the Highland Mary discovery 
shaft, and one witness, if I am not mistaken, expressed the 
opinion that they were not the same. The différence in élé- 
vation of the two shaf ts and the points at which minerai was 
found, in connection with the topography of the country, 
seem to raise a doubt on that subject. If you are of the 
opinion, from the évidence, that there are two bodies of min- 
erai, separate and distinct from each other, one in the High- 
land Chief shaft and the territory in dispute very near to that 
shaft, and another in the Highland Mary shaft, it will be a 
question of fact on the évidence whether the lattar extends 
under the first into the territory in dispute. 

It is incumbent on the plaintiffs to establish thèse facts by 
preponderating testimony; and, in the absence of such testi- 
mony, you should fmd for défendant. If, however, those facts 
are establish ed, the plaintiff may prevail, unless défendant 
has shown a better title to the ground in dispute. And 
your attention will now be asked to the facts necessary 
to establish such better title. 

Much that has been saidi with référence to the Highland 
Mary location is equally applicable to defendant's location, 
which he calls the Eliza; that is to say, a Iode must hâve been 
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found in the discovery shaft, and the Iode must extend from 
that point to the ground in dispute. PerhapB there is'some 
doubt bere, also, -whather any body of minerai or mineralized 
rock that may be called a Iode waa found in the discovery 
shaft, and, if so found, whether the same body was exposed 
tn the territory in dispute. Those questions are submitted 
to your décision on the évidence, and assuming that the plàin- 
tiffs hâve established their right, as before explained to you, 
if you further find that defendant's grantors discovered a Iode 
in the Eliza discovery shaft, and that such Iode extends from 
thenoeinto the ground in dispute, the défendant will prevail; 
because, as was before explained to you, plaintiffs' right cannot 
be of earlier date than July 30, 1879, and défendant, if his 
grantors made a valid discovery and location, dates back to 
1878, long prior to the date of plaintiffs' title by possession. 
It is true that there is some controversy upon the question 
■whether, at the time of the surveyof the Elizalode, in July,1878, 
the locators bad sunk their shaft to the point.where they claim 
to bave found the Iode; but, if they had nofe done so, they did 
in fact sink it to the point mentioned by September foUow- 
ing ; and if they then found à Iode they could bave advan- 
tage of it, as against ail who had not then acquired an 
interest in the Iode, in the same manner as if they had uncov- 
éred it before making their survey and filing their certificate. 
And if their location was completed by or before September, 
1878, it antedates plaintiffs' title by possession in the same 
manner as it would if it had been completed in July of that 
year. In that view, the question as to defendant's title still 
remains whether a Iode was discovered in tbe discovery shaft, 
and whether such Iode extends from that point to the ground ' 
in controversy. 

If the plaintiffs hâve established their title, as first ex- 
plained to you, and the défendant bas not established his title, 
your verdict should be for plaintiffs. If the plaintiffs bave 
failed to establish their title, or the défendant has established 
his title, your verdict should be for defeftdant. 

Verdict for défendant. 
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Daeling, Assignée, etc., v. Townsend and others. 

Samb V. Weight and others. 

{District Court, 3. D. Mw York. December 30, 1880.) 

1. Bankbuptct — Offbb to Allow Judoment — Prefebence — Otheb 
Executions — ATTACKiNa Assignbb's Titlb Collateballt. 

Where a creditor's pétition in bankruptcy was flled on the sev- 
enteenth of November, and on the thirteenth and flfteenth of No- 
vember, before their time to answer expired, the bankrupts had offered 
to allow judgraents to be entered against them pursuant to section 385 
of the New York code of procédure, in suits commenced by the de- 
fendants \>y attachment, under which the sherifE had levied on the 
twenty-ninth of Ootober, and judgments were immediately entered in 
accordance with the offers, and exécutions were levied on the goods 
and flxtures on which the attachment had beexi levied, and the sherifl 
alsoheld the goods, etc., under exécutions in favorof other creditors, 
levied before the défendants' exécutions, but after their attachment» 
were levied, and the défendants afterwards received on their exécu- 
tions the whole net proceeds of the sale on exécution, the lien of their 
attachment giving them priority, under the laws of New York, over 
the earlier exécution creditors, the property being in fact, and being 
understood by the debtors and by the défendants, to be of greater 
value than the amounts of said earlier judgments, and the défendants 
knowing at the time the oSers to allow judgments were given that 
the debtors were insolvent, and that a proposition for a gênerai as- 
signment for the beneflt of creditors had been made by them : 

Hdd, that the giving of the offers to allow judgment, followed by 
the levy of the exécution, was a procuring or suffering of their prop- 
erty to be seized on exécution by the debtors within the meaning of 
the bankrupt law, and that the assignée was entitled to hâve the 
levies set aside as préférences and to recover of the défendants the 
value of the property. Whether the same could be held to be préfér- 
ences, if the property levied on had been of no greater value than the 
amountof the earlier exécutions, quœre. 

Where the circumstances tend to show an intcnt to give and receive 
a préférence, the failure to produce the testimony of the debtor, or of 
the alleged preferred creditor, as to the intent, held, strongly corrob- 
orative of the évidence of the intent to prefer. 

Evidence offered as to irregularities by the petitioning creditors in 
instituting and;Carrying on involuntary proceedings ip bankruptcy, 
and that the person aftprwards made assignée in bankruptcy partic- 
ipated therein, held immaterial, in a suit by the assignée to recover 
property transferred as a préférence. 

In Bankruptcy. 
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M. Devine, for plaintiff. 

W. A. Butler, for défendants. 

Choate, D. J. Thèse are suits in equity brought by the 
assignée in bankruptcy of Ferris, Mahoney & Co. to re- 
cover the value of certain property belonging to the bank- 
rupts before the filing of the creditors' pétition, on •which the 
défendants levied their exécutions within two days before the 
commencement of the bankruptcy proceedings, and eut of 
which their debts hâve been in part satisfied by the applica- 
tion thereto of the proceeds of the sale of the goods by the 
sherifiE under exécution. Thèse défendants obtained attach- 
ments against the property of the bankrupts in suits brought 
on their claims, and on the twenty-ninth of October, 1869, 
the sheriff levied said attachments on the bankrupts' stock 
of goids, and the fixtures in their store. The suits were in the 
superior court of the city of New York, and the suprême 
cour'» of the state of New York, and the bankrupts, the de- 
fenaants therein, had until the eighteenth day of November 
to answer, so that until that day no ]udgment could be taken 
against them by default. But on the thirteenth and fif teenth 
of Novembôr the bankrupts gave written offers to allow judg- 
ment to be entered pursuant to the provisions of the New 
York Code then in force, (section 385 ;) in one case for the 
exact amount of the claim, with costs, and in the other case 
for an amount slightly in excess of the claim, with costs. 
Judgments were immediately entered in aocordance with the 
offers; thatof Townsend & Co., entered November 13th, being 
for $l,089.4é, and that of Wright & Co., entered November 
16th, for $806.86. On the fifteenth and sixteenth of Novem- 
ber exécutions were issued on thèse judgments to the sheriff, 
who thereupon levied on the goods and fixtures already held 
by him under the attachments. On the third of November 
another créditer of the bankrupts, who had sued them in the 
marine court of the city of New York, and obtained judgments, 
issued his exécutions to the sheriff for $490.99; and on the 
tenth of November other creditors who had recovered judg- 
ments issued their exécutions for $1,628.25; and from the 
time of receiving thèse exécutions the sheriff held the gooda 

V.5,no.2— 12 
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and fixtures as well under the levy of ail thèse exécutions as 
under the levy of the défendants' attachments. Thèse exécu- 
tions, prier in time to those of the défendants, were in the 
aggregate for $2,116.24. Under one or moreof thèse earlier 
exécutions the sheriff had given the six days' notice of the 
sale of the property required by the lawsof New York, and on 
ihe seventeenth day of November, the same day on which the 
«reditors' pétition for the adjudication of the bankrupts was 
filed, the sheriff sold the property at auction, Thegross pro- 
ceeds of the sale were $2,263.61. His fées and charges were 
$481.62, leaving $1,781.99 to be applied upon the exécu- 
tions. Under the laws of New York, the défendants, by rea- 
8on of their earlier attachment, were entitled to payment in 
préférence to the creditors who had the earlier judgments and 
exécutions; and thèse défendants hâve received from the 
sheriff the whole net proceeds of sale, Wright & Co. being 
paid in fuU, and Townsend & Co.in part only. The évidence 
is clear that at the time of the giving of the.offersto allow 
judgment by the défendants they were insolvent, and well 
known by the défendants to be so. The défendants, had, 
indeed, previously been conferred with by other creditors in 
respect to a proposed gênerai assignment by the bankrupts 
for the equal benefit of ail their creditors, which appears to 
hâve fallen through only because thèse défendants, though 
wiUing -to release their attachments for the purpose, de- 
manded, as a condition thereof, payment of the expansés of 
their suits, which none of the other parties were found will- 
ing to pay. This very proposition to make a gênerai assign- 
ment is satisfactory proof of the contemplation of bankruptcy, 
and the facts admit of no conclusion exoept that the bank- 
rupts' situation as understood by the défendants, was such 
as to render the seizure Of the property under the défend- 
ants' exécutions a préférence, if it was within the meaning 
of the bankrupt act, procured to be made by the bankrupts, 
and made with intent to give and reçoive a préférence. It is 
admitted by the plaintiff that mère non-reaistance on the part 
of the debtor to the prosecution, and euforcement of légal 
remédies by the creditors upon an unquestionable claim, is not 
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thé Buffering or procuring of his property to be seîzed within 
the meaning of the act. Wilson v. City Bank, 17 Wall. 473. 
But this was not a case of mère non-resistance. The debtors 
took active measures to hasten the seizure, and the perfect- 
ing of the inchoate lien which the défendants had aoquired 
by their attachments, and which, being within four months, 
would hâve been vacated by the filing of the bankruptcy péti- 
tion before issue of exécution, if afterwards foUowed up by 
the appointment of an assignée; and theobvious intention of 
the debtors to enable the creditors to hasten the perfecting of 
their lien was actually carried into effeet, since, by reason 
alone of thèse offers to allow judgraents to be entered, the 
défendants were enabled, before the filing of the creditors' 
pétition, to make the inchoate and contingent lien of their 
attachaient absolute by the levy of their exécutions. I should 
bave no hésitation, thercfore, but for the complications grow- 
ing out of the earlier exécutions, and their possible effeet in 
furnishing a différent motive for the oiîers of judgment, in 
concluding that theîntent to give and to rcceive a préférence 
was, upon the évidence, the only probable motive for the act. 
It is argued, however, that the circumstances under whicb 
the act was donc do show a différent motive. It is argued 
that the property was already lost irrevocably to the estate 
by reason of its being held under levy of the prier exécutions, 
which neither the bankrupts nor their assignée could impeach ; 
that the property being already under advertisement for sale by 
the sheriff under those exécutions, the only effeet of the offers 
of judgment, and the hastening of the levy of the défend- 
ants' exécutions, was possibly to avoid the expense of two 
sales on exécution instead of one, or to enable the sheriff to 
sell under ail the exécutions at once ; that the only question was 
to which of the exécution creditors the proceeds should go ; 
that at the utmost the intent wa,8 tô give thèse défendants a 
préférence over the earlier exécution creditors, who would get 
the proceeds of the property if thèse défendants did not, and 
not over the creditors generaHy,;who in no event could receive 
it. The question thus presented is a serious and important 
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one, and if the value of the property held under the àttacH- 
ments and exécutions "were of no greater value than the 
amount of the earlier exécutions, and was at the time 
understood by the debtors- and thèse défendants to be of 
no greater value than that amount, there would be great 
force in the argument, and it would be necessary to examine 
•with care the propositions of fact and of law on which it is 
based. The property at the sheriff 's sale brought but little 
more than the amount of those earlier exécutions, The net 
prûceeds were less than that amount. But I am satisfied by 
the testimony that the property was in fact worth more than 
eni>ugh to satisfy those éxecutions, and must bave been so 
consïdered both by the debtors and by thèse défendants. In 
their answers, which were, of course, after the sale, the de- 
fendants say that the value of the goods did not exceed 
$2,600. They sold for $1,571.34, exclusive of some sewing 
machines, which appear to hâve been classed as fixtures. 
They say nothing of the value of the fixtures, which ,including 
the sewing machines, sold for $692.27. It may very properly 
be assumed that the défendants would not, in their answers, 
give values at aU above what they understood the property to 
be worth at the time of the offers for judgment, The testi- 
timony of the witnesses also shows that the value of the 
goods eonsiderably ' exceeded what they brought ; and, al- 
though they were goods whose value, as understood by the 
parties, ought, perhaps, to be considered as subject to diminu- 
tion by the effect of a forced sale at auction under exécution, 
yet, even making ail due allowance for this considération, I 
am satisfied that the parties understood and supposed ihat 
they would bring more than enough to satisfy the earlier exé- 
cutions, and that an intent to give and receive a préférence 
over the creditors generaily was at least part of the purpose 
with whicli the offers of judgment were made, and therefore 
that the plaintiff is entitled to recover. Although the de- 
fendants and the bankrupts would hâve been compétent wit- 
nesses on the question of the actual intent with which the 
offers were made and received, they were not examined ou 
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tliat ipoinfii This omission raises a stfonginferenee agaînst 
the défendants that they could not testify to any other 
intent or purpose than the intent to take a préférence. 

The défendants hâve introduoed évidence for the purpose 
of Bhowing that there were irregularities and improprieties on 
the part of other creditors in instituting and carrying on the 
bankruptcy proceeding, and that the plaintiff, who was in the 
employment of one of thcse creditors, participated in thèse 
irregularities and improprieties. The évidence is wholly im- 
material. Neither the adjudication nor the title of the as- 
signée, who is merely the officer of the court and the repré- 
sentative of ail the creditors, can be collaterally attacked in 
this way, and the matters referred to hâve no bearing on the 
question of the alleged préférence. 

Deerees for thé plaintiff, with costs, and référence to takô 
an account. 



In re Churchman & Co., Bankrupts. 

(District Court, D. Delaware. Jàiiuary,^ 1881.) 

L Surr Asadtst Assignée— Leeiî otx Vessel. — A suit in a bankrupt 
court, to ascertain and establish a lien on a v«ssel for supplies and 
repàirs furnished by a créditer against the assignée, is the prosecu- 
tion of an interest touching a right of property adverse to the assignée 
as the représentative of the unsecured creditors. 

2. Bame — Pétition Against Fraud. — If the créditer proceeds by pétition 
against the fund in court, being the proceeds of the sale of the vessel 
under the order of the court, and seelis équitable relief by an order or 
decree ascertaining and establishing his lien, or, in case of refusai, 
snch other relief as the court may think him entitled to, such pro- 
ceeding is substantially a suit, although it présents itself in the fonn 
of a pétition and contains no prayer for process. 

8. Bamb— Statutb of Limitatiokb— Rbv. St. § 5057.— Such suit is barred 
by the statute of limitations (Rev. Bt. § 5057) " unless brought wlthln 
twe years from the time when the cause of action accrued for or 
against suqh assignée." 

In Bankruptcy. 
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Bbadpobd, D. J. a pétition of Neafie & Levy, of Fhîladel- 
phia, ship-builders and machinists, was filed in this court for 
the ascertainment and establishment of maritime liens grow- 
ing out of repairs and supplies fumished by them to the tug- 
boat Col, S. L. Brown, amounting to $3,800.82, and upon 
the tng-boat F. A. Churchman, amounting to $311.71. The 
pétition also prayed in the alternative for an allowance by 
the court of the amounts due for the said supplies and repairs 
as prbper under the circumstanees of the case, if it should be 
determined by the court that liens were not to be allowed or 
created, or considered as payable out of the funds in the court 
for distribution. Bankrupts owned two-thirds of the tug-boat 
Brown, and eleven twenty-fourths of the Churchman. The 
date of filing the pétition in voluntary bankruptcy was March 
13, 1876. The assignée, Ignatiua C. Grubb, was appointed 
in April, 1870. Thèse tug-boats were sold under an order of 
this court on December 4, 1877, free and discharged from ail 
encumbranccs. A libel in admiralty was filed by the petition- 
ers after the appointment of the assignée, seeking to establish 
a maritime lien on the steam-tug Brown for matcrials and 
repairs furnished subséquent to the act of bankru^jtcy. This 
libel was dismissed, with costs against the libellants, on the 
grounds that this vessel was already in custodia legis, and not 
the proper subject-matter of arrest on a libel. And eontem- 
poraneously in the bankrupt court a pétition seeking to estab- 
lish and enforce a lien for the amount claimed in the libel 
was ordered to be amended so as to pray for such an allow- 
ance as in the discrétion of the court was proper for thé 
repairs and services rendered the Brown since the proceed- 
ings in bankruptcy, and which, in the judgment of the court, 
had not created a lien. A similar pétition by the said peti- 
tioners, for like services and repairs to the tug Churchman, 
was afterwards filed on November 19, 1879. Upon considér- 
ation of the first pétition there was allowed by the court, for 
repairs and supplies furnished to the Brown, the sum claimed, 
without interest, viz., $232.55. The claim for supplies and 
repairs furnished the Churchman, viz., $96.03, bas not yet 
been passcd on by this court. 
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At the time of filing the last pétition another one was filed 
seeking to establish and enforoe a maritime lien for services 
and repairs on both of thèse tug-boats, fumished and <ixpendeà 
long before the proceedings in bankruptcy. The dates of 
repairs and services to both boats ran from June 20, 1873, to 
October 16, 1875. Pending the proceedings for the release 
of the tug Brown from the arrest made on the libel as afore- 
said, and on the pétition in the bankruptcy court for affirm- 
ance of the admiralty rule, an agreement was entered into by 
•counsel for sale of the tug-boats, That agreement was as fol- 
lO-vïH : "That the proceeds of the sale of the two-thirds of said 
tug shall, when they come into the hands of said assignée, 
staud in lieu of the twro-thirds interest in said tug-boat owned 
by the said assignée, and that the libellants shall hâve, as 
against said fnnd, ail the rights, lien, claim, and priority that 
they would hâve had againat the t-wo-thirds interest of said 
tug. This stipulation applies to the.equal two-thirds part of 
said claim of $34:9.91 and interest, but is not intended to pre- 
clude the said assignée from contesting the right of the libel- 
lants to hâve any lien on or to be paid out of said fund, or to 
contest the amount of said bill, or to set up any other defence 
against the said claim, or against its payment out of said 
fund, or with respect to the ordé'r of priority of any lien there- 
for whieh the libellants tnay be adjudged to hâve," 

In pursuance of this agreement the tug Brown was sold 
by the order of this court, clear of ail encumbrances, and the 
proceeds paid to the assignée in bankruptcy. A similar order 
was made_ for the tug Churchman, and she was sold in pur- 
suance of said order, and the proceeds of sale left in the hands 
■of the assignée, 

It was understood, agreed, and se ordered by the court, that 
the proceeds of the sales of thèse two tugs should stand in 
lieu of the vessels themselves, and be made answerable for 
any maritime lien which might be ascertained and established 
against them or either of them. In the agreement above 
Tecited référence was alone made to the lien for $349vj91 for 
repairs- and supplies fumished the tug Brown, but l appre- 
hend that, if there ia td be found a valid lien not mentionéd 
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in the agreeraent, the petitioners would not be bound from 
Beeking to establish it by reason of this agreement between 
OOTinsel. 

The couneel for the assignée bas put in an answer to this 
pétition, and states varions reasons why the prayer of the 
petitioner shoiild not be granted. He admits repairs and 
supplies f urnished the said tug-boats by the petitioners before 
the acts of bankruptoy, but disputes the correctness of the 
amounts. He admits bankrupts giving a promissory note for 
$1,000 on aecount of said indebtedness. He admits bank- 
rupts' two-third interest in said Brown, and eleven twenty- 
fourths interest in Churchman, were sold by the order of the 
court, free and olear of ail liens; and that the proceeds of 
bankrupts' interest in said Brown, amounting to $2,000, and 
in said Churchman, amounting to $2,600, hâve been paid to 
the said respondent as assignée of said bankrupts' estate. Ha 
further admits that the repairs, etc., to both vessels were fur- 
nished in the city of Philadelphia ; the Brown being owned 
whoUy out of the state of Pennsylvania, and the Churchman 
being owned partly in Delaware and partly in Pennsylvania, 
Assignée dénies that materials and supplies were furnished 
on the "crédit of the said boats, as well as of the masters and 
owners of them respectively. " Further, the assignée does not 
admit the fairness and reasonableness of the charges. As- 
signée insists that this pétition is irregular, defective, and in- 
sufficient, because it was not preceded or accompanied by légal 
proof of the claim of said petitioners, as required by the act 
of congress, and on that aecount should be dismissed. Assignée 
further insists that no maritime lien was ever created on said 
boats, or either of them, by reason of repairs and supplies 
furnished, and if one ever did exist it bas been waived and no 
longer exists by reason of the lâches of the petitioners in omit- 
ting to take proceedings for the ascertainment and enforce- 
ment of the pretended lien prior to the time of filing this péti- 
tion. The assignée claims that the petitioners are barred 
from attempting to establish any lien by reason of the lapse 
of time since the accruing of the cause of action, and craves 
ibe protection of the statute of limitations of the state of Delà- 
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wâre in that behalf . He further insista that thô petitîoners 
are barred from attempting to ascertain and establish this 
lien, and bave tbe same deojreed by this court, because be is 
barred by tbe act of congress, (Bection 5057,) wbicb is in thèse 
■words, viz. : "No suit, either at law or in equity, shall be main- 
tainable in any court between an assignée in bankruptcy and a 
person claiming an adverse interest touching any property or 
rights of property transférable to or vested in such assignée, 
unless brought within two years from the time when the cause 
of action accrued for or against such assignée. And this pro- 
vision shall not in any case revive a right of action barred at 
the time when an assignée ia appointed." 

On the first ground relied on by the reepondent, the court 
thinks that if the petitioner lias an équitable ground for relief 
he vrill not be estopped by reason of not having proven his 
claim priorto the time of filing his pétition, as he has already 
proven it under the order of this court, and had a right to 
do so up to the time of the distribution of the assets by the 
assignée. It is alleged by the respondent that no maritime 
lien ever was created. That is a fact to be determined on 
proof, if the court should think it can properly be gone into 
hereafter. The court'is unwilling to say that if there was a 
maritime lien created it has been lost by the lâches of the 
petitîoners, or by the lapse of time since the labor and mate- 
rials were furnished, so far as the statutes of Delaware are 
concerned. 

Isthe petitioner barred by the statute of the United States 
(section 5057, Eev. St.) from proceeding to ascertain and es- 
tablish this lien ? What do the petitîoners ask the court to 
do in this case ? They are asking to hâve ascertained, estab- 
lished, and decreed a lien on the funds in the hands of the 
assignée, -which, v?hen said lien is ascertained, should be paid 
over to them as secured creditors to the exclusion of the 
other and gênerai creditors. Surely this is an adverse claim 
by a créditer against an assignée touching property or rights 
of property of the bankrupt transférable and vested in the 
assignée. As far as the statute of limitations is concerned 
the important question is, is this proceeding by the lien cred- 
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itors, the petitionersi substantially a suit ? We hâve no doubt 
it is. Pétitions by assignées to compel lien creditors to dis- 
close the charaeter of pretended liens, and to ascertain liens, 
in Stickney v. Wilt, 23 Wall. 150, and in Milner v. Meek, 5 
U. S. 252, are considcred and so adjudged to be substantially 
suits in equity. 

Admitting it to be true, as claimed by the petitioners' coun- 
sel, that a creditor can prooeed by pétition and voluntarily 
submit himself to the jurisdietion of the court, while an 
assignée cannot prooeed in that manner, it does not follow 
that the proceedihg may not be substantially a suit ; for, as 
bas been said, if a proceeding by pétition by an assignée be 
a mit, therè is no reason why a like proceeding by a creditor 
to détermine the same issue is not also a suit. The issue being 
the same oetween tho same parties, if one is a suit in equity 
the other must also be one. But this lien is a maritime lien, 
against which no statute of limitations runs, and it is argued 
that it was not meant to abridge the opération of an admi- 
ralty lien by this limitation of actions; that it was not inteuded 
to rnake a new subject-matter, but to simply apply the limita- 
tion to the ordinary forms of action known in the common- 
la-w courts. This may be ingenious, but it does not appear 
to be founded in reason. The congress of the United States 
certainly had power to limit the prosecution of claims in ad- 
miralty as well as any other, and there is no reason wliy dis- 
puted contests over liens should be permitted to postpone the 
settlement of the bankrupt estate on aecount of any peculiar 
sacredness of a maritime daim, They are not excepted by the 
act, and we do not see why they should be. 

I think there can be no doubt that the ascertainment or 
establishment of a lien, which, when paid, will absorb most if 
not ail the property covered by it, is the détermination and 
settlement of the most vital question touching property trans- 
férable to the hands of the assignée, and that the statute of 
limitations applies to a proceeding to enforce such a claim as 
a suit. The fact that the subject-matter of the controversy 
is a lien, does not prevent the proceeding being considered a 
suit. The suprême court, in Stickney v. Wilt, 23 Wall. 150, 
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and Milnery. Meelc, 95 U. S. 252, hâve treated and considered 
proceeding by pétition on behalf of the assignée, to dispute 
witli lien creditors of the bankrupt the validity of their liens, as 
suits in equity. And this disposes of ail that ia neoessary to 
be said on that point. Supposing that petitioners were bound 
to proceedby suit against the assignée, are they barred by the 
statute of limitations, before quoted? This lien arose on the 
furnishing of the repairs and supplies, if it -was created at 
ail, and could hâve been entorced by suit immediately after- 
■wards — before the bankruptcy, if they were furnished before 
that period — and at any time subsequently. Certainly.the 
vessels could hâve been proceeded against by suits in rem 
as well as the funds arising from their sale. As the goods 
were furnished, (the last charge being on October 15, 1875,) 
it will appear that more than four yeara had elapsed before 
suit, was brought to asoertain and establish the lien growing 
out of the petitioners' claim, the pétition having been flled on 
November 19, 1879. The petitioners' counsel insists that the 
statute of limitations cannot commence to run against the 
assignée until the reoeipt by him of the money from' the sale 
of the boats, which was December 12, 1877. This is mani- 
festly an error, as by opération of law ail the property of the 
bankrupts was vested in him by deed of assignment, referring 
back and operative from the date of the bankruptcy, which 
was March 13, 1876. Moreover, this suit is not merely to 
take monéy out of court ; it is also for the ascertainment and 
enforcement of a lien, and it was fuUy compétent for the peti- 
tioners to bave ascertained and established ail liens on the 
property of the bankrupts as fully and effectually after the 
appointment of the assignée as before. We cannot, there- 
fore, accept this view of the case as affected by the statute of 
limitations. 

The suprême court, in Bailey v. Glover, 21 Wall. 342, say 
in référence to the statute of the Eevised Code above quoted : 
"This is a statute of limitations. It is precisely like ail other 
statutes oi limitations, and applies to ail judicial contests 
between the assignée and other persons touching the property 
or rights of property of the bankrupts, transférable or vested 
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in the assignée, Vliere the interests are adverse, and hâve so 
existeà for more than two years from the time when the 
cause of the action aocrued for or against the assignée." In 
Gifford V. Helms^QB U. S. 248, the same language is held. We 
do net see how we ean avoid giving effect to the statute of 
limii;atîons, (U. S. Eev. St. § 5057.) 

That part of the prayer of the petitioners must be. denied, 
but they can prove the claim as an unsecured on% subject, 
however, to any defence the assignée may make to the amount 
or validity and accuracy of the items. 

The petitioners must pay the costs. 



United States v. Thibtt-Two Baeebls of Distilled 

Spieits.* 

{District Court, 8. D. Ohio. November, 1880.) 

1. Intkbnai, Retenub Law — Wholesai-b Liquoe Dealer— Chanoi! oî" 
Package — Addition of Watbb. — The mère addition of water to 
packages of distilled spirits, upon which the tax had been fully paid, 
the wine and proof gallons therein having been by âge reduced be- 
low the original gauge, is not a change of package reg[uiring a Whole- 
sale liquor dealer's stamp to be placed thereon. 

In rem. Action for forfeiture of distilled spirits. Trial to 
a jury. The évidence showed the addition of water to the 
spirits to hâve a been about a gallon per barrel. 

Channing Richards, U. S. Dist. Att'y, for plaintiff. 

Bateman é Harper, for défendant. 

Swing, D. J., (charging jury.) The 30 barrels of distilled 
spirits sought to be forfeited in this case were seized by Col- 
lector Kennedy, of the fourth Ohio district, as forfeited to 
the United States for the following causes: First. "That 
said distilled spirits were in certain casks and packages con- 
taining more than five gallons, the said casks and packages not 

*lleported by Messrs. Florien Glauque and J. 0. Harper, of the Cincin- 
nati bar. 
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having thereon each mark and stamp required by lawi" eontrary 
to section 3289, U. S. Eev. St. Second. Some person then 
and there carrjing on the business of a distiller and whole- 
sale liquor dealer did "omit, neglect, and refuse to hâve gauged 
and inspected the said distilled spirits," said person having an 
interest therein as owner, etc., eontrary to section 3456, U. 
S. Eev. St. (old section 96.) 

Section 3323, U. S. Eev. St., requires that when there has 
been a change of packages there must be a xe-inspeetion and 
gauging, and certain marks and brands placed thereon ; and 
section 3321 requires a restamping. If packages which hâve 
been properly stamped and marked are withdrawn from the 
warehwise and taken to the wholesale dealer's establishment, 
and hs desires to change them, or withdraw from one cask 
and pnt in a smallerT)ne, or anything of that character, he la 
required to bave a new and différent stamp, in addition to 
that ■which had been previously put on, placed on such pack- 
ages by the officers of the govemment, and to hâve them 
remarked and branded. It is alleged in this case that thèse 
barrels had not the stamps and brands required by law, and 
therefore that they were forfeited. 

If thèse spirits were originally properly gauged and stamped 
and marked, upon being withdrawn from the distillery and 
placed in thèse packages, and were passed over to the whole- 
sale liquor dealer's establishment — ^the claimant of this prop- 
erty being a distiller and also a wholesale liquor dealer — he 
had no right whatever to make any change in thèse packages 
by withdrawing from one package and placing in another, or 
by withdrawing from one package and adding to the quantity 
in another, or changing the quality of the proof of any pack- 
age. And if this case comes fairly within the provisions of 
the statute which required him to procure additional stamps 
from the coUector, he would be guilty of a violation of the 
statute. The only question of law which is presented to be 
determined by the court is this: Provided a package had 
been properly stamped under the provisions of the law, and 
marked with the true original proof and wine gallons,- — what- 
ever may be required to hâve been marked and stamped upoo 
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it, — and it had stood for a length of time, and by evaporation 
the quantity had been decreased, bas the wholesale liquor 
dealer, under the law, the right to add to it water ? Is that 
such a change of the package as brings him within the inhi- 
bition of this statuts ? 

A rectifier is one who changes liquors by adding to them or 
oompounding them or rectifying them; and yet the courts 
hâve held, under the statute defining what a rectifier is, that 
the mère addition of water to his spirits would not make him 
a rectifier, or the mixing of certain spirits of the same char- 
acter, if they were under a certain âge, would not be rectifica- 
tion. 10 Int. Eev. Eec. 131; Bump's Int. Eev. Law, 217; 
Int. Eev. Manual, (1879,) p. 182. It seems to me that the 
mère addition of water to spirits which had been properly 
stamped and marked, and upon which Hhe full tax had been 
paid, could not be regarded as such a change in the package 
of the spirits which were in the possession of the wholesale 
liquor dealer as would bring him within the inhibition of the 
statute. I fail to see what reason would induce the courts to 
bring such an aot within the inhibition. It would take noth- 
ing from the government in any way whatever, and it would 
in no sensé take from thèse spirits any élément which would 
be necessary and essential for the government in tracing them 
from one point to another. 

Witnesses hâve testiûed that the mère lapse of time has the 
effect to reduce the proof of spirits as well as the number of 
wine gallons, and, if this be the fact, the same difficulty in trac- 
ing the spirits would exist there that would arise by the addition 
of water. I therefore think that the mare addition of water 
would not bring the party within the inhibition of the statute. 

Verdict for the défendant. 
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In Te BEITTINGHAir. 

{Diitriçt Court, S. D. New York. Dsccmber, 1880.) 

1. Informées— AcTOF Junb 22, 1874, }§ 4 anô 6— Act op Junb 16, 1880. 

Suma.recovered on forfeited bail-bonds are not "fines, penalties, or 
forfeitures," within section 4 of the act of June 22, 1874, and the peti- 
tioner is not éntitled under ita provisions to compensation as an in- 
i former. 

The secretary of the treasury is not aiithorizcd to givé rewards to 
informers under the act of June 16, 1880, which makes provision for 
the expenses of the government in bringing to trial "and conviction 
persons engaged in counterfeiting and other félonies. 

The act of June 22, {section 6,) 1874, providing for a certiflcate by 
the judge or court to the secretary of the treasury, as to the value 
of an inf ormer'B services, has no application to the act of June 16, 
1880. 

Thomas S. Moore, for petitioner. 

Choate, D. J. The petitioner claims to hâve given original 
information to a chief officer of the customs which led to, the 
indictment of certain persons for offences against the laws of 
the United States relating to the customs revenue. The par- 
ties indicted having heen arrested and held to bail, their bail- 
bonds were afterwards forfeited, and the sureties paid to the 
United States about $16,000 in satisfaction thereof. The 
petitioner now applies for an order of référence to a commis- 
eioner that he may make proof of the facts, with a viev? to 
having the case certified by the court to the secretary of the 
treasury for the payment to him of a compensation as an 
informer. 

The petitioner is not éntitled to any relief. Amounts re- 
covered on forfeited bail-bonds are not "fines, penalties, or 
forfeitures," within the fourth section of the act of June 22, 
1874, (18 St. 186.) It is urged, however, that, though the peti- 
titioner has no claim under that statute, he is éntitled to 
compensation under the act of June 16, 1880, which makes 
appropriations for the expenses of the government, including 
a certain surn "for expenses of detecting and bringing to trial 
and punishment persons engaged in counterfeiting, etc., and 
other félonies committed against the laws, etc., relating to 
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the revenue service." 21 St. 265. Whatever authority, if 
any, this provision conf ers upon the secretary of the treasury 
to incur expenses for the purposes indicated, it does not ap- 
pear to authorize him to give rewards to informers ; nor does 
the sixth section of ihe act of June, 22, 1874, (18 St. 187,) 
nnder which this order of référence is asked, hâve any appli- 
cation to a case of expenses incurred hy the secretary under 
the act of 1880, but only to claims of informera under the 
act of 1874 above referred to. 
Pétition disnaissed. 



United States v. Bain. 
{Circuit Court, B. Maine. September, 1880.) 

1. Shippino Abticles— Description op Voyage— Rev. 8t. { 4520. — 

Shipping articles, signed by a seaman at Pbiladelphia, described the 
voyage as " from that port to Portland, Maine ; thence to some one or 
more ports east, if required by the master, and back to a western port 
of discharge. Term not to exceed two months." Hdd, under sec- 
tion 4520 of the Revised Statutes, that they were sùfificiently précise 
and deflnite to be obligatory upon the parties. 
Thompson v. The Oakland, 4 Law Rep. 301. 

2. CoASTWisE Vessels— Act op Junb 9, 1874, c. 260— Act op June 7, 1872, 

(Shipping Commissionees' Act,) Rev. St. Titlb 53. — The act of June 
9, 1874, e. 260, enacted " that none of the provisions of the act of June 
7, 1872, (shipping commissioners' act,) should apply to sali or steam- 
vessels engaged in the coastwise trade, except the coastwise trade be- 
tween the Atlantic and Pacific coasts." Held, that the ellect of this 
languago was to strilîe from the Revised Statutes, (title 53,) every 
provision therein which was taken froni the act of 1872 relative to 
such coastwise vessels. 

8. Coastwise Voyage— SEAMAK-SHippnsro Articles. — Edd, therefore, 
that shipping articles for a coastwise voyage need not be signed by a 
seaman in the présence of a commissioner, master, consignée, or owner. 

4. Samb— Samb — Désertion — Rbv. St. Titlb 53, c. 7. — Held, fwrtheir, that 
chapter 7, of title 53, of the Revised Statutes, concerning " oflences 
and punishments," was thereby rendered inapplicable to the crews of 
coaating vessels, and therefore that a seaman was not liable to an 
indictment for désertion, although legally shipped for a coastwise 
voyage, and bound by the articles to complète the voyage. — [Ed. 

Motion for New Trial. Indictment. 
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Fox, D. T. The défendant, one of the crew of the sehooner 
J. S. & S. C. Adams, was indictêd for désertion at this port. 

The articles, which were signed by him ai Philadelphia 
July 19th, descrihed the voyage as "from that port to Port- 
land, Maine; thence to some one or more ports east, if re 
quired by the master, and back to a western pdrt of dis- 
charge. Terra not to exceed two months." The vessel 
arrived at this port, discharged her cargo, and was about te 
proceed to the Kennebec river for ice, on the thirty-first .of 
July, when the défendant deserted. The defence was placed 
on two groûnds — First, that the description, in the articles, 
of the voyage was not suffioiently definite and spécifie, se as 
to bind the crew to its performance ; and, aecondly, that the 
articles were null and void, not having been signed by Bain 
in the présence of the shipping commissioner, master, con- 
signée, or owner. Thèse objections were overruled by the 
district judge, and, a verdict of guilty having been rendered, 
the défendant now moves for a new trial. 

The Kevised Statutes, § 4520, déclare that every master 
of a vessel of over 50 tons burden, bound from a port in 
one state to a port in any other than an adjoining state, 
shall, before he proceeds on his voyage, make an agree- 
ment, in writing or in print, with every seaman, declaring 
the voyage or term of time for which such seaman shall be 
shipped. This provision is taken from the act of 1790, and 
has frequently been passed upon by courts of admiralty. 
Thèse articles describe the voyage as from Philadelphia to 
Portland, thence to one or more ports east, if required, and 
back to a western port of discharge — the term not to exceed 
two months. This description bears a strong similarity to 
that found in Thompson v. The Oakland, i Law Kep. 301, in 
which Judge Sprague held that articles describing a voyage 
as "from Boston to one or more ports south, thence to one 
or more ports in Europe, and back to a port of discharge in 
the United States," were suffioiently précise and definite tobe 
obligatory upon the parties, and such, we hold, were the prés- 
ent articles. 

v.5,no.3— 13 
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At the trial, the counsel in defence relied ■wîth great confi- 
dence on the opinion in U. S. v. Smith, 95 U. S. 586, insisting 
that it was conclusive against the validity of defendant's ship- 
ment ; and, upon the présent motion for a new trial, remarks 
ojE Mr. Justice Clifford in that case are nrged upon us as 
décisive, and should control our conclusions upon this point. 
His language is as foUows: "Seamen, however, for such a 
voyage (eoastwise) must be regularly shipped, and the mas- 
ter, before he proceeds upon the voyage, must make with each 
seaman he carries to sea, as one of his crew, an agreement 
in ■writing or in print, in the manner and form required by 
the act. Voyages of this kind, not being within the opéra- 
tion of the body of section 12, act of June 7, 1872, the 
agreement is not required to be signed in the présence of a 
shipping commissioner; insteadof that, the owner, consignée, 
or the master of a ship, so far as the ship is concerned, may 
himself, in such a case, perform the duties of such a commis- 
sioner; but third persons possess no such authority in any 
case." 

Smith's case was before the suprême court of the United 
States, on a certificate of division of opinion from the circuit 
court for the Massachusetts district, upon the question 
"whether the act of 1872 applies to the shipping of seamen 
on vessels engaged only in and for voyages eoastwise between 
Atlantic ports." This question was answered in the néga- 
tive. The décision, therefore, of the court, apparently, is not 
in accord with the foregoing quotation from the opinion of 
Mr. Justice Clifford. If "the act does not apply to such voy- 
ages," the régulations touching the shipment of the crew, as 
found in the act, are not applicable, any more than any of 
the other provisions contained in the act. 

The ruling at the trial was in conformity with the décision 
itself — was based thereon — and was in accordance with what 
is understood to be the uniform practice in this circuit. It 
has never been held that the provisions as to shipments of 
crew on foreign voyages were applicable to coasting voyages. 
As stated by Lowell, J., in The T. W. Haven, 8 Fbd. Ebp. 350, 
décide d in July last: 
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"The shippîng act required shipments and discharges of 
Beamen for long foreign voyages to be conducted under the 
supervision of shipping commission ers; as to the contracts 
of coasting and West Indian voyages, it left the act of 1790 
to deal with them." 

The ruling was made upon the provisions of the act of 1872, 
as found incorporated into the Eevised Statutes.the attention 
of the court at the trial not having been called to the act of 
June 9, 1874. This act, however, was then in force, and we 
are of the opinion that it is unnecessary for ua to détermine 
the true construction of so much of LUI. as is found in the 
Eevised Statutes relating to coasting voyages, and which were 
included in the act of 1872; as, by the act of 1874, vessels 
upon such voyages are entirely excluded from the opération 
of ail provisions of this title heretofore contained in tho 
shipping act. 

By act of Congress approved June 22, 1874, the Eevised 
Statutes took eiïect as of Dccember 1, 1873, but by section 
5601 it was declarcd that aots passed since that date are to 
hâve full elïcet as if passed after the enactment of the Eevis- 
ion, and, "so far as sueh aots vary from or conflict with any 
provision contained in said Eevision, they are to hâve effect 
as subséquent statutes, and as repealing any portion of the 
Eevision inconsistent therewith." The act of June 9, 1874, 
c. 2G0, enacted "that none of the provisions of the act of 
June 7, 1872, (Shipping Gommissioners' Act,) should apply to 
sail or steam vessels engaged in the coastwise tradei except 
the coastwise trade between the Atlantic and Pacific coasts," 
etc. 

This laiiguage is so broad and comprehensive that, in our 
opinion, its effect must be to strike from the Eevised Statutes 
every provision therein which was taken from the act of 1872 
relative to such coastwise vessels; and their opération must 
be restricted to vessels sailing on long foreign voyages, or 
from the Atlantic to the Pacific coasts. Ail the régulations 
found in the act of 1872, and transferred to the Eevised Stat- 
utes, relative to the shipment of crews, which might other- 
wise, perhaps, be applicable to coastwise voyages, are no 
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longer in force, and the jury were correctly instructed that 
the shipment of the défendant on this voyage was valid and 
binding, although not made in the présence of a commis- 
sioner, master, consignée, or owner. Ail that is now required 
for such contracts is that they shall conform to so much of 
the aet of 1790 as is re-enaoted in this tifle of the Eevised 
Statutes, and the crew are bound by such engagements. 

There is no limitation to the opération of the act of 1874 ; 
by it, every provision found in the Eevised Statutes respect- 
ing coasting vessels, which wére first enacted in the act of 
1872, are repealed, and the resuit therefore must be that ail 
Buch provisions, some of which are of a most just and salutary 
character, as, for instance, the allowance of wages to the 
crew to the time of loss in case of shipwreck, are no longer in 
force. Among others thus repealed are those f oimd in chapter 
7 of this title, concerning "oflfences and punishment." By 
thèse provisions, which were a re-enactment of section 51 of 
the act of 1872, the crew were rendered liable to an indictment 
in case of désertion. We are not aware of any other act of 
congress which punishes désertion criminally, but under our 
construction of the act of 1874 we are compelled to hold that 
chapter 7, of title 53, is no longer applicable to the crews of 
coasting vessels. The resuit, therefore, is that this défendant, 
although legally shipped and bound by the articles to com- 
plète the voyage, was not liable to an indictment for déser- 
tion. 

The verdict must therefore be set aside and a new trial 
granted. 
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GtANT PowDEB Co. ». California Vigorit Powdee Co. and 

others.* 

(Circuit Court, D. CàUJorida. November 26; 1880.) ' 

1. Equitt Pbactice— RBHfeABiNa. — An application for a rehearmg in 
court of original jurisdiction, after entry of a final decrée, is not an 

«aîjjorte proceeding. ■ ,' 

-2. Bame— Samb.— If the pétition for such rehearing be flled during the 
term, the court will retain jurisdiction over the case, and may subse- 
quently décide upon the application. 

3. Bame— Samb. — A case was heard by a justice of the suprême court, 

■whilst holding the circuit court for the district of Calif ornia, in the 
city of San Francisco, and a decree was entered dismissing the com- 
plainant's bill, HeXd, that complainant's pétition for a rehearing 
could not thereaf ter be heard ex farte before the justice at Wash- 
ington. 

4. Bamb— Bamb. — RM, furth&r, that the proper course of procédure for 

the complainant, in such case, was to flle its pétition with the clerk 
of the circuit court at San Francisco, and obtain from the court or 
circuit judge an order upon the défendants to show cause on the fol- 
lowing rule day, or some other day mentioned, why its prayer should 
not be granted ; whereupon the défendants could answer the pétition, 
and upon such pétition and answer the application for the rehearing 
could be heard. 

6. Same— Samb. — IIéld,furt7ier, that as the circuit court in San Francisco 
would be held by the circuit judge, in the absence of the justice who 
heard the cause, that the latter would direct the clerk of the court to 
forward the pétition and answer to him at Washington, açcompanied 
with such briefs as counsel might flle within a reasonable time to be 
allowed by the court ; and that the application would then be taken 
up and disposed of, and the judgment of the justice sent to the cir- 
cuit court and there entered. — [Ed. 

In Equity. Pétition for rehearing. 

FiELD, C. J. This case was heard hy me whilst holding 
the circuit court in San Francisco, in the month of Septem- 
ber last, and was decided on the twelfth of October follow- 
ing. The décision was against the complainant, and a de- 
cree was entered dismissing the bill. The complainant's 
counsel now présent to me at Washington a pétition for a 
rehearing. 

*See Giant Powder Co. ▼. Californta Vigorif Powder Co. 4 Fbd. Rep. 720. 
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The case was elaborately argued at the circuit, counsel 
oocupying several daya in the présentation of their views. 
Their arguments were taken down by a short-hand writer, 
and printed, thus enabling me to read what I had patiently 
lietened to in the oral discussion. 

The question before the court was the validity of the re- 
issued patent to the complainant. The main objection urged 
to its validity was that it was for a différent invention from 
that described in the original patent. And upon that point 
the argument was fuU, elaborate, and able. It is difficult to 
see how the position of the complainant in support of the 
patent could hâve been more cogently presented. 

The original patent was for a compound of nitro-glycerine, 
with an inexplosive porous absorbent, which would take up 
the nitro-glycerine, and render it safe for transportation, 
storage, and use, without loss of its explosive power. The 
re-issued patent is for a compound of nitro-glycerine with 
any porous absorbent, explosive or inexplosive, which will be 
equally safe for transportation, storage, and use, without 
loss of explosive power. In other wbrds, the re-issued pat- 
ent drops the limitation of the original, and seeks to cover ail 
compounds in which nitro-glycerine is used, in connection 
with a porous absorbent, in the production of blasting pow- 
der, thus practically securing to the patentée a monopoly of 
nitro-glycerine in the manufacture of that powder. The 
court held that the re-issued patent was, therefore, more 
extensive in its scope than the original patent, and on that 
ground was invalid. It covered a différent invention. 

The court also held that the original patent was neither 
invalid nor inoperative from any defective spécification, but 
was valid and operative for the invention described ; and that 
this appeared upon a comparison of the.two patents, the 
re-issued patent differing from the original only in the extent 
of its claim; and that, therefore, the eommissioner exceeded 
his jurisdiction in granting a re-issue at ail, as well as on the 
ground that the re-issued patent was for a différent inven- 
tion. This latter position was not, it is true, disoussed in 
the oral argument, but it is raised by tha pleadings, and 
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the attention of complainant's counsel at San Francisco was 
called to it, and a note of authorities on the point was received 
from him, embracing the greater part of those mentioned in 
the pétition for rehearing. Whether the position be well 
taken or not cannot affect the décision of the case, if the 
re-issued patent cover a différent invention from that described 
in the original patent. 

But the pétition cannot now be considèred by me at Wash- 
ington. It ia not an ex parte proceeding; it can only be 
presented on notice, and can only be considèred after the 
other aide bas had an opportunity to answer it. The ex parte 
présentation by counsel has evidently been made from a fail- 
ure to distinguish between an application for rehearing after 
the décision of an appellate tribunal, and an application for 
a rehearing in a court of original jurisdiction after entry of a 
final decreé. The distinction between applications for rehear- 
ing in the two cases is pointed ont by Chief Justice Taney, in 
Brown v. Aspden, 14 Ho-ward, 26 : "By the established rules 
of chancery practice," said the chief justice, "a rehearing, in 
the same sensé in wliicli that term is used in proceedings in 
equity, cannot be allowed after the decree is enrolled. If the 
party desires it, it must be applied for before the enroUment. 
But no appeal will lie to the proper appellate tribunal until 
after it is enrolled, either actually or by construction of law; 
and, consequently, the time for a rehearing must hâve gone 
by before an appeal could be taken. In the house of lorda in 
England, to which the appeal lies from the court of chancery, 
a rehearing is altogether unknown. A reargument, indeed, 
may be ordered, if the house desires it for its own satisfac- 
tion. But the chancery rules in relation to rehearings, in 
the technical sensé of the word, are altogether inapplicabla 
to the proceedings on the appeal. 

"Undoubtedly, this court may and would call for a reargu- 
ment where doubts are entertained, which it is supposed may 
be removed by f urther discussion at the bar. And this may 
be done after judgment is entered, provided the order for 
reargument is entered at the same term. But the rule of the 
court is this — that no reargument will be heard in any case 
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af ter judgment îa entered, unless some memtor of the court 
who concurred in the judgment afterwarJs doubts the cor- 
rectness of his opinion, and desires a further argument on the 
subject. And, ■when that happens, the court will, of its own 
accord, apprise the counsel of its wishes, and designate the 
pointa on which it desires to hear them." 

According to the practice in the suprême court, if the 
court does not, of its own motion, désire a rehearing of a 
case deoided, counsel are at liberty to submit without argu- 
ment a brief pétition or suggestion of the points upon which 
a rehearing is desired. If, then, any jndge who concurred 
in the décision thinks proper to move for a rehearing, the 
motion is considered by the court; otherwîse, the pétition is 
denied, of course. Public Schools v. Wallace, 9 Wall. 604. 

A similar course of procédure would be appropriate in any 
appellate tribunal. To allow an argument upon such a péti- 
tion would lead, in a majority of cases, to a mère répétition, 
with more or less fullness, of the points presented on the 
original hearing, and cause infinité delays to the préjudice 
of other suitors before the court. 

There is another observation to be made upon rehearings 
in equity after a final decree in courts of original jurisdiction. 
The practice in this country and that which formerly pre- 
vailed in England are essentially différent. According to 
the practice in the Bnglish courts, a rehearing previous to 
the enrollment of the decree, when the pétition was approved 
by the certificate of two counsel, was granted almost as a 
matter of course. Eepeated rehearings in the same cause 
were not uncommon, and the conséquent delays and expenses 
from this practice were so great as to lead to the interposition 
of parliment for its correction. This subject is mentioned 
by Chief Justice Taney in his opinion in the case in Howard. 
There, when a case was decided, memoranda for the decree 
were entered in the minutes of the court; in some instances 
the final decree was thus entered; but the decree waa not 
considered as strictly a record until it was engrossed, signed, 
and entered at length in the rolls of the court. Between the 
time of the'decision and the entery of memoranda for the decree, 
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and the time the deeree took a définitive shape by enroUment, 
it was open to modification and correction, and eren to entire 
change. But when once enrolled the deeree was net subject 
to change except in the house of lords, or by a bill of review. 
2 DanieU'a Chancery Practice, 1018. 

In this country there is not, except, perhaps, in one or two 
states where the old forms of equity practice are retained, any 
such proceeding as the formai ènroUment of deerees. Hère, 
when a case in equity is decided, a deeree is drawn up and 
signed by the judge, and entered on the records of the ^oun, 
with about the same formality as a judgment in a case at 
law. And rehearings are then granted, except when the judge 
acts of his own motion, only upon such grounds as would 
authorize a new trial in an action in law; that is, for newly- 
discovered évidence or errors of law apparent upon the rec- 
ord. Ail the limitations which control courts in actions ai 
law, in considering allégations of newly-discovered évidence 
and of errors at law, apply to applications for rehearing in 
such cases. Bentley v. Phclps, 3 W. & M. 403. See,' also, 
Doggett v. Emerson, 1 "W. & M. 1 ; Emerson v. Daniels, Id. 
21; Tufts V. Tufts, 3 W. & M. 426; and also Clapp v. Thax- 
ter, 7 Gray, 386. 

The course of procédure for the complainant, therefore, is 
to file its pétition with the clerk of the circuit court at San 
Francisco, and obtain from the court or circuit judge an order 
upon the défendants to show cause on the foUowing rule day, 
or some other day mentioned, why its prayer should not h& 
granted. The défendants can then answer the pétition, and 
upon the pétition and answer the application can be heard. 
A rehearing should not be granted for newly-discovered évi- 
dence where the evidencq could hâve been obtained by reason- 
able diligence on the first hearing, nor when it is merely 
cumulative to that previously received, nor when, if presented, 
it would not hâve changed the resuit. And as to errors of 
law, they should be such as are olearly shown by considéra- 
tions nOt previously presented. A new hearing should not be 
had simply to allow a rehash of old arguments. The proper 
remedy for errors of the court on points argued in the first 
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hearing is to be sought by appeal, when the decree is one 
which can reviewed by an appellate tribunal. See Tufts v. 
Tufts, supra. 

The pétition, therefore, cannot be beard by me ex parte 
at Washington. The complainant must pursue the regular 
course of procédure, and give notice to the opposite party. 
If the pétition be filed during the term, the court will retain 
jurisdiction over the case, and may subsequently décide upon 
the application. The eighty-eighth rule in equity applies 
only where no pétition is presented during the term. 

As the circuit court in San Francisco will be held by the 
circuit judge in my absence, he will direct its clerk to forward 
the pétition and answer to me, at Washington, accompanied 
with Buch brief 8 as counsel may file within a reasonable time 
to be allowed by the court. The application will then be 
taken up and disposed of, and my judgment sent to the cir- 
cuit court and there entered. Where cases bave been heard 
by the circuit judge sitting alone, I do not myself jhear appli- 
cations in them for a rehearing, or motions for a new trial, 
except by bis request. This considération to the différent 
judges composing the court is essential to the harmonious 
administration of justice therein. As observed by me in a 
case reported in 1 Sawyer : "The circuit judge possesses equal 
authority with myself on the circuit, and it would lead to 
unseemly conflicts if the rulings of one judge, upon a ques- 
tion of law, should be dîsregarded, or be open to review by 
the other judge in the same case." Page 689. 

The pétition contains what purports to be a copy of my 
opinion, but it is a copy of the opinion before it was revised. 
The opinion should not hâve been published until it had 
received my revision, as counsel very wèll know. In any 
pétition hereafter filed it is expected that a correct copy will 
appear, if any one is given. If the présent pétition is used, 
the opinion must be corrected in accordance with the revised 
copy- 

Before concluding, it may not be amiss to invite the atten- 
tion of complainant's counsel to the language of Judge Story, 
in the case of Jenkins v. Eldridge, with respect to the earnest- 
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ness lyith which counsel, in applying for reliearings, Bome- 
times asseverate their convictions of the errors of the court; 
and, to repeat what is there said, "that if any judge should be 
80 unstable in his views, or so feeble in his judgment, as to 
yield to them, he would net only surrender his independence, 
but betray his duty. However humble may be his own tal- 
ents, ho is compelled to treat every opinion of counsel, how- 
ever exalted, -which is not founded in the law and the facts of 
the case,tobevoiceleBS and valu eless." 3 Story, 303. Noth- 
ing can be gained by the strong language expressed by coun- 
sel in presenting the pétition as to the supposed errors of the 
court, nor by the statement as to what may hâve been said 
of the décision by other counsel, who hâve neither examined, 
Btudied, nor understood the case. 



AiiUS and otbers v. Stowell. 

(Cireuit Court, E, D. Wiéconsin. December 9, 1880. ) 

L Equitt Pleading — Rulb 66. — A suit will not be dismissed under the 
sixty-sixth rule in equity, for want of a repHcalion to an amended 
answcr, where a motion is pending to strike sucb answer from tbe 
files for irregularity and insufflciency. 

2. Same — It seems that the fllingof exceptions is not the only method of 
testing the snfflciency or regularity of an answer.— [Ed. 
iSlrangev. ColUns, 2 Veaseyô Beamcs, 162. 

In Equity. Motion to Dismiss. 

W. G. Raney, for complainants. 

E. H. Bottum, for défendant. 

Dyeb, D. J. This is a bill to restrain the infringement of 
two patents for saw-mill dogs, known as the Selden and Beck- 
with patents. On a previous hearing upon bill, answer, and 
proofs, a decree was entered in favor of complainants, sus- 
taining the validity of both patents. Subsequently the de- 
fendant movèd that the cause be opened for a rehearing on 
the ground of newly-discovered évidence, The court granted 
a rehearing as to the Selden patent, but denied it as to the 
Beckwith patent, and it was ordered that the défendant hâve 
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leflye to amend His «nswer as prayed in' saifl pétition fôr a 
rehearing. By this order it was intended and understood 
that the controversy between the parties should be re-opened, 
but only to let in the newly-discovered matter, and to the 
estent only that the Selden patent might be thereby aflfected. 
The défendant filed an amended answer, which set up the new 
matter relied on to defeat the Selden patent, and also em- 
braced ail the original defences to both patents. The com- 
plainant then filed a motion to strike the answer from the 
files for the reason that it was not limited in form and sub- 
stance to the new matter, and therefore was not, as it is 
claimed, such an answer as the order for a rehearing author- 
ized. The défendant then moved to disiniss the suit, under 
the sixty-sixth rule in equity, for the reason that no replica- 
tion had been filed to the amended answer, and this is the 
motion now to be decided. 

It is claimed by counsel for défendant that if the complain- 
ant desired to raiise any, question as to the regularity or suf- 
ficiency of the amended , answer, he should bave excepted to 
it ; that a motion to strike from the files is irregular and oan- 
ndt be entertained; and that as the answer was not excepted 
to,'/^^nd a replication was not filed, he is entitled to hâve the 
suit dismissed, as of course, under the rule. 

It is not intended now to pass upon the merits of the 
motion to strike the amended answer from the files. Tho 
only question to be presently determined is, is the défendant 
entitled, in the face of that motion, to bave the suit dismissed 
for want of a replication? In other words, is the complain- 
ant in such default as to entitle the défendant to such action 
by the court as he invokes ? It must be presumed that the 
motion to strike the amended answer from the files was made 
in good faith, and an inspection of the answer shows that it 
contains ail the defences which appeared in the original 
answer, in addition to those embraced in the new matter, on 
account of which a rehearing was granted. Whether this 
form of pleading, in the présent attitude of the case, be reg- 
ular or not, I do not, as before remarked, now décide. But 
it seems very clear that the court cannot treat the motion to 
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strike the amended answer from the files as sucn an act of 
non-conformity to correct practice as leaves the complainant 
in default, and as entitles the défendant to a dismissal of the 
suit for want of a replication. Eule 66 provides that "when- 
ever the answer of the défendant shall. not be excepted to, or 
shall be adjudged or deemed sufficient, the plaintiff shall file 
the gênerai replication thereto on or hefore the next succeed- 
ing rule day thereafter, * * • if the plaintiff shall omit 
or refuse to file such replication within the prescribed period, 
the défendant shall be entitled to an order, as of course, for a 
dismissal of the suit." 

So it appears that if the answer shall be excepted to, or 
shall be adjudged or deemed insvfficient, a replication is notto 
be filed. And I do not think that the only method that may 
be pursued to test the sufQciency or regularity of an answer, 
is that of filing exceptions. Where a question is presented 
lîke that hère involved, I am of opinion that it mày be raised 
by. motion to strike the answer from the files, and the rule does 
not necessarily exclude such a course of procédure. 

Whether or not, in a given case, exceptions should be filed, 
or a motioto shotild be made to strike the pleading from the 
files, may dépend upon the character of the objections which 
are made to the pleading. Authority upon the correct course 
of practice is meager, but in Strange v. CoWifta, 2 Veasey & 
Beames, 162, it was held by Lord Eldon that where a sùpple- 
mental answer contained not only the new matter which thé 
party had obtained leave to allège, but also other matter 
which was contained in a former answer, the supplemental 
answer conld be ordered off the file, on motion. In the case 
at bar, the pleading involved is an amended and not a sup- 
plemental answer, but that ought not to make any différence 
in the application of a rule of practice. 

It is understood to be true, as claimed by counsel for 
défendant, that exceptions to this answer could not, in the 
présent aspect of the case, be filed without leave. Barnes v. 
Tweddle, 10 Simons, 481. But I hardly think that leave of 
the court was a necessary prerequisite to a motion to strike 
the pleading from the files. On the whole, I am of opinion 
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that whether that motion can be ultimately sustaîned on ita 
mérita or not, the complainant cannot be regarded as in such 
default for want of a replication as to entitle défendant to a dis- 
missal of the suit. 

The motion to dismiss will be denied; and, as it seems 
désirable that proper issue in the cause shall be joined -with- 
out unnecessary delay, the motion to strike the answer from 
the files may be brought to a hearing on 10 days' notice by 
either party. 



DuANE and others v. Stbam-Tuo Emma J. Kennedy, etc. 
{District Court, S. D. New York. October 8, 1880.) 

1. Collision— Sloop and Beig Lting ot Samb Pier— NaJieow Chan- 

NEL — RKF08AL OF Sloop TO Haul Out. — A sloop and brig were 
lying stem to stem on the north side of the same pier, about 60 feet 
apart, the sloop being just inside the pier, with her bow towards the 
river, while the brig was further up the slip, with her starboard side 
to the pier. The brig drew about 14 feet of water, and there was not 
sufBcient depth of water to haul her out, except along the dockwher* 
the sloop was lying. The sloop refused to pull out by the end of the 
pier in order to permit the brig to be hauled out by a tug Hdd., that 
the tug was Hable for ail damage caused by an attempt to pull the 
stern of the bring by the stem of the sloop as she lay at the pier. 

The tug could hâve herself hauled the sloop out of the way flrst 
or hâve sent for a harbor-master to compel the sloop to move away. 

2. Bame— CosTS.— //eîfî, further, under thèse circumstances, and whero 

the sloop had only proved an insigniflcant part of the damages claimed, 
that the libellants wére not entitled to costs.— [Ed. 

F. A. Wilcox, for libellants. 

W. H. McDougall, for claimants. 

CnoATE, D. J. This is a libel brought to recover damages 
for a collision between a brig in tow of the steam-tug and the 
libellants' sloop, the S. S. Howell, on the eighth day of Sep- 
tember, 1879. The sloop was lying on the north side of the 
pier at the fopt of Thirtieth street, North river, -with her bow 
towards the river, and just inside the end of the pier. The 
brig was lying further up the slip, with her starboard side to 
the pier. They were thus lying stern to stern, with a space 
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of about 60 feet between them. While they were in this 
position the tug came into the slip to tow the brig eut 
into the rver. The tide was about half flood, The brig 
dre.w about 14 feet of water, and there was net sufficient 
depth of water to haul her out, except along the dock where 
the sloop was lying. Those in charge of the tug and of the 
brig requested those in charge of the sloop to haul the sloop 
out by the end of the pier, so that they could get the brig 
out. This, those in charge of the sloop refused to do, with 
abusive language. The master of the tug then tried to haul 
the brig out around the sloop over the mud, which is thero 
deep and soft, but he found it impossible to do so. Bhe 
careened and slipped back. The deepwater there is confined 
to a narrow channel along the dock, about the width of a ves- 
sel. In thus trying to get the brig out, her stem came in 
contact with the stem of the sloop. 

The libel avets that the tug "carelessly and recklessly 
puUed the stem of the brig against thé stern of the sloop 
with such force and violence he tore a cavil off the sloop and 
started the timbers to which the cavil was fastened, and 
forced and lifted the stem of the sloop off from her timbers 
and parted three lines, one of which was new, and did other 
extensive damage and injuries to the sloop, and carried her 
from her berth towards the river." 

The libel also allèges that the cost of repairing the sloop 
will be about $250, and claims eight days' demurrage, at the 
rate of $20 a day. There is a great deal of conflict in tba 
évidence as to the force with which the vessels came together, 
and the amount and nature of the injury done to the stern Of 
the sloop while they were together. Witnesses on the part of 
the sloop do indeed testify that wben they came together tha 
taffrail was broken, timbers and stanchions ehattered, and the 
stern lifted up eighteen inches or two feet, and the lines 
parted. Witnesses quite as crédible, certainly, on the part 
of the brig, having equal opportunities to observe the effect 
of the blow, deny that any damage whatever was done, or any 
rail or timbers broken, or the stern lifted up, or any liné 
parted at that time. Their account is that tho sterns camé 
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together very lightly, with f enders between ; that afterwards, 
and when those on the sloop had again refused to haul their 
vessel away, the tug endeavored to pull the stem of the brig 
by the stern of the sloop, those on the brig aiding this move- 
ment by pushing; that the injury was done in this attempt ; 
that one line, not a new one, between the sloop and the pier 
parted, and a cavil on the sloop was broken off; that no 
other damage was done. 

It appears by the testimony of the ship carpenter, who 
repaired the sloop soon afterwards, that when he saw her the 
rail, stanchions, and timbers were injured in some such way 
as is described by the witnesses from the sloop, but it also 
appears that later on the same day, the eighth of September, 
she was in collision with another vessel. It is quite possible, 
upon the évidence, that the principal injuries in her stem 
were then sustained by her being driven against the pier. I 
am unable to crédit the statement of her witnesses that the 
stern was lifted up by the blow as they describe. Not only 
are they contradicted on this point, but it is almost impossi- 
ble that such should hâve been the effect of the blow even if 
it was as violent as the witnesses testify to. The brig was 
much higher out of water. Both vessels had overhanging 
stems, so that the tendenoy would hâve been not to lift up 
but to crowd down the stern of the sloop. And the barder 
the blow the greater would this tendency be. Upon thè 
whole évidence I am not satisfied that any damage was done 
by the tug's endeavor to pull the stern of the brig by the stern 
of the sloop, except the parting of one line and the breaking 
of the cavil. For this damage the tug is liable. She had no 
right to use force enough to injure the sloop, and was not 
justified in" doing so by the unreasonable refusai of the sloop 
to haul away. She could bave herself hauled the sloop out 
of the way first, or, as she did afterwards, hâve sent for a har- 
bor-master to compel her to move away. The libellants are 
entitled to a decree for the damage found as above, charge- 
able to the carelessness of those in charge of the tug, but 
without costs, because they were in the wrong in refusing to 
get out of the way when requested and thereby brought tha 
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trouble on themselves, and hâve failed to prove more than an 
insignificant part of the damages claimed, and in fact appear 
to hâve instituted a frivolous suit. 
Decree acoordingly. 



BouLT and others v. Ship Naval Eeseeve, etc. 

{District Court, D. Maryland., January 13, 1881.) 

. Chabtbb-Pabtt. — The charterers agreed to pay for the vessel a lump 
8um. They procured, to he put on board by freighters in Liverpool, 
a cargo of iron ore, at a rate of freight which, on the amount of oro 
put on board, would hâve exceeded the lump sum ■whlch they were to 
pay. The charter stipulated that the master should give the charter- 
ers a draft for the excess of freight between the charter and the biU 
of lading, the draft to be drawn on the ship's consignée at the port 
of discharge, payable 10 days after ship's arrivai. The charter also 
contained a stipulation that the charterers were not to be held liable 
for any loss of freight arising from leakage, brealsage, drainage, or 
any other cause beyond Iheir control. The bill of lading flxed the 
freight at a certain rate per ton of c&rgo ddinered. On delivery of 
cargo at Baltimore, there was found to be a considérable loss of weight, 
and the freight on the actual output was less than the lump sum 
mentioned in the charter. It appeared that the loss of weight was 
not attributable to any fault of the ship or owners, and that some loss 
Of weight on such a cargo was always to be expected. 

(1) Hdd, that as the bills of lading called for freight only on the 
weight delivercd, and that as the freight on the actual delivery fell 
short of the lump sum, there was no excess payable to the charterers. 

(2) Hdd, that the stipulation that charterers were not to be liable 
for any loss of freight arising from causes beyond their control, was 
not to be so interpreted as to entitle them to deraand a flctitious ex- 
cess of freight which the bill of lading did not entitle the ship to col- 
lect 

Suit Bbtween Fobeigners. — The charter- party was executed in 
Liverpool, between British subjects, and the vessel was a British ship, 
but the vessel having been attached within the district, and it appear- 
ing that ail the f acts necessary to détermine the case were sufflciently 
proved without taking testimony under a f oreign commission, hdd, 
that justice would be promoted by the court taking jurigdiction and 
disposing of the case. 

In Admiralty. Charter-party, 
v.5,no.2 — li 
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Robert Baldwin, for libellants. 

Sébastian Brown, for respondents. 

MoERis, D. J. The owners of the British ship Naval Eeserve, 
1,831 tons, on February 4, 1880, chartered her to the libel- 
lants for a voyage from Liverpool, where she then was, to 
Baltimore, for the lump sum of ^61,212 10s. 

The charter-party shows that it was contemplated that the 
libellants, who were ship-brokers of Liverpool, might not 
load the vessel themselves, but might procure a cargo to 
be put on board by other freighters, at a rate which would 
yield them a profit, and that the consignée of the vessel, 
in tha,t case, was to coUect the whole freight, and they 
were to receive through him the excess. Accordingly, the 
charter-party contains thèse stipulations : "The freight, [that 
is, the lump sum] to be due and payable, on true deliv- 
ery of the cargo, in cash, at ourrent rate of exohange for 
bankers' GO-days' sight bills on London, on date of vessel's 
entryat custom-house; captain to give bis draft on his 
consignées, at the port of discharge, in charterer's favor, 
payable 10 days after ship's arrivai, for any excess of freight 
as per bills of lading and this charter. Any deficiency be- 
tween freight and charter tobe paid hère in cash, less thrce 
months' interest and cost of insurance thereon. The charter- 
ers are not to be held liable for any loss of freight arising 
from breakage, leakage, drainage, or any other cause beyond 
their control." 

The charterers, who are the libellants, did procure for the 
ship a full cargo of 1,800 tons of iron ore, known as "purple 
ore," at the rate of 14rS. 3d. per ton on weight delivered. 
If 1,800 tons had been delivered the freight thereon would 
hâve amounted to about ^70 in excess of the lump sum, 
and it is to recover this alleged excess of £70 that this suit 
is instituted. It appears, however, that when the cargo 
was delivered in Baltimore there was a loss of weight of 
ibout 120 tons, so that, instead of an excess, the freight 
actually received by the ship was some £20 less than 
the lump sum mentioned in the charter. The ship «ncoun- 
tered on the voyage exceedingly rongh weather, and was 
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obliged to put back to Crookhaven to repair her rudder, and 
afterwards was compelled to jettison about 10 tons of the 
cargo, and to put back to Queensto-wn to get her pumps 
cleared, and wbile there discharged and reshipped a part of 
the cargo. She finally reached Baltimore, and discharged 
the cargo during the month of June. The discharging was 
conducted in the mànner usual in the port. The ore was 
hoisted from the hold and dumped into a shute leading to 
wheelbarrows, then wheeled to cars standing at some distance 
and dumped into the cars. When the cars were loaded they 
were run on to scales and weighed by the custom-house offi- 
ciais. This process of discharging in this climate in the 
Bummer season necessarily aflfords opportunity for the drying 
of the ore. Purple ore is, when dry, a very fine powder, and 
when wet forms into lumps about the size of grains of wheat. 
It takes up moisture very readily, and the différence in weigbt 
between its dry and wet condition may amount to 12 per cent. 
It appears from the proof that there is always some loss of 
weigbt on a cargo brought from Great Britain and discharged 
at Baltimore. By merchants in the trade 5 per cent, is esti^ 
mated to be the average loss. On 25 cargoes received by one 
merchant the évidence showe that there was a loss, on every 
cargo, varying from J a per cent, to 7J per cent. The loss 
on the cargo of the Naval Reserve was 7 37-100 per cent. 

The contention of the libellants is that, as by the terms pf 
the charter-party "the charterers were not to be held liable 
for any loss of freight arising from breakage, leakage, drain- 
age, or any cause beyond their control," they were to be paid 
the excesB of freight called for by the bills of lading over the 
lump Bum mentioned in the charter, notwithstanding no 
excess of freight was collected by reason of loss of weight in 
the ore from drainage or evaporation or otber loss, and they 
claim that the true interprétation of the charter entitled tbem 
to hâve a draft in their favor, drawn by the captain, before 
the vessel sailed from Liverpool; the draft to be for the 
amount of this excess, drawn on the consignées of the vessel 
at the port of discharge, payable 10 days after the vessel' s 
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arrivai. It is to be observed, however, thai the charter-party 
speaks of an excess of freight "as per bill of lading and this' 
charter." The bill of lading states the freight to be lés. 3d. 
per ton on weight delivered, so that -whether or nofc there -was 
an excess of freight, "as per bill of lading and this charter, " 
could not be ascertained until the cargo was delivered. This 
being the contract for freight expressed by the bill of lading, — 
a contract made by the libellants themselves with the freight- 
ers, — and it being almost an absolute certainty that there 
would be, on a cargo of purple ore, some loss of weight, it is 
Bcarcely supposable that the owners intended that they were 
to pay to the charterers a fictitious excess of freight whieh 
they could hâve no expectation of collecting. The more 
obvions and reasonable meaning of the clause, "charterers 
not to be held liable for any loss of freight arising from 
breakage, leakage, drainage, or any other cause beyond their 
control," in the connection in which it is found in this char- 
ter, is, it seems to me, that if there was once put on board 
cargo sufficient, at the rate fixed by the bills of lading, to 
satisfy the lump sum, then the charterers were not after- 
wards td be held liable to the owners for any deficiency which 
migbt arise from any cause beyond their conttol. This 
interprétation, I think, fuUy satisfles the language of the 
stipulation, and is reasonable and èensible, while that con- 
tendèd for by thé libellants seems to me strained and un- 
reàiSonable. Whatever causes there were which united to 
produce the loss of weight in the cargo, it is clear they were 
not causes attributable to any fault of the ship or owners ; 
and as the excess of freight intended by the charter must, 
in my judgment, be held to be an actual excess, which the 
ship's consignée was entitled.to colleot from the consignée of 
the cargo, it follows that there is nothing due to the libellants. 
The claimants bave urged the court not to exercise jurîsdic- 
tion in this case for the reason that the libellants and claim- 
ants are ail British subjects, the ship British, and the con- 
tract one made in Liverpool. If there were any allégations 
that the language of the charter is to be explained by any 
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Tisage or 'custoiQ of the port bf Lîverpool, or if the facts nec- 
essary for the conBideration of the case had to be proved by 
testimony to be taken in that port, there might be reasons for 
remitting the libellants to the courts of their own country; 
but as the facts necessary for the détermination of the ques- 
tion raised are not disputed, and as the meaning of the con- 
tract seems to me perfectly clear and favorable to the party 
objecting to the jurisdiction, I hâve considered that in this 
case justice will be promoted by my exercising the jurisdic- 
tion which undoubtedly this court bas, and by now disposing 
of the case. Other questions, as to the form of the libel, 
hâve been raised by the claimants, but in the view I bave 
taken of the controversy, on its mérita, ît is not necessary to 
pasB upon thèse questions. 
Libel dismissed. 



The Steambb Adieondage, 

Wistrid Court, 8. D. New Tork. December 29, 1880.) 

■ BaiiTagb^ Appobtionmbnt — ExpENSBS— Shabb of Steamer— EfTCHir- 
EEB— Taking Assignmbnt OF Seaman's Buabe. 

Oïl apportionment of afund awarded by the court as salvage, which 
îs applied for by tlio master and part of the crew of the steamer ren- 
dering the service : 

Hdd, that the owncrs are entitled to $750, to be re-imbursed out of 
the fund before it is apportioned, as indemnity for ail the expenses' 
and loss by reason of the salvage service. 

That law expenses, incurred in the trial of the suit in which the 
amount of salvage was awarded, should not be included, as they were 
rendcred mainly unnecessary by the claimants having tendered, in 
their answer in that suit, and paid into court, ail that was properly 
due for salvage service. 

That, foUowing the principle of admiralty courts favoring the 
claims of a steamer employed in a towage salvage service, a proper 
apportionment in the présent case will be three-flfths of |6,750 — the 
fund remaining after deducting the owners' expenses of salvage serv- 
ice— to the owners of the steamer, as principal salvor, and two-flftha 
to the master and crew, as follows : $300 to the master, and the resi- 
due among the officers and crew, including the master, in proportion 
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to thelr respective wsges ; the shares of the master and crew to be free 
of ail charges and expenses incurred by the owners. 

That no sufflcient ground is shown for giving the engineer of the 
steamer an extra share. 

Also hdd, that the owners oannot extinguish the claims of seamen 
for salvage who hâve not appeared to claim their shares by taking an 
assignment from thcm. The amounts actually paid the seamen may 
be considered as paid on account of their shares, and re-imbursed to 
the owners, — the residue of the seamen's shares to remain in the reg- 
istry to await their application theref or. 

In Admiralty. 

L. Ullo, for master and seamen. 

J. E. Parsons, for owners. 

Choate, D. J. This is an application by the master and 
part of the crew of the steam-ship Plainmeller for an appor- 
tionment of the salvage in the case of The Adirondack, 2 
Fed. Eep. 387, 872, It is shown, on the part of the owners 
of the Plainmeller, that they incurred some expansés, by rea- 
son of the salvage service, which should be first re-imbursed 
to them out of the amount paid. They are : For port charges 
in New York, about $275; extra coal, $250; captain's ex- 
penses, $60; and some other trifling expenses. They ask to 
be allowed, also, for law expenses in the trial of the suit — 
some $750; charges of their agents for attending tothe busi- 
ness of the suit; and some $400 for repairs. As to thèse 
expenses, it was not shown upon the hearing, and is not now 
shown, that the towage service made any repairs neeessary, 
and the law expenses incurred were, in my judgment, mainly 
unnecessary, as the Adirondack offercd to pay ail that was 
properîy due for the service rendered. Thèse charges ought 
not, therefore, to be taken into account in apportioning the 
salvage; and, under ail the circumstances, I think that $750 
will be a full indemnity to the owners of the vessel for their 
expenses and loss by reason of the salvage service. This is 
ail for which they bave any just claim on the master and 
crew for re-imbursement. Deducting this sum, there remains 
$6,750 to be apportioned between the vessel and the master 
and crew. The owners of the vessel urge that the vessel was 
the principal salvor, and that the service of the master and 
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crew were attended with so little risk and additional labor 
that they ehould recieve only a small proportion — perhaps 
one-quarter part of tlie amount. The claims of a steamer 
employed in a towage salvage service are very favorably cou- 
sidered by the courts of admiralty, because, without her pow- 
erful aid, the master and crew could not save the property, 
and the use of the steamer la the use of the capital of the 
ownera, and their property is necessarily put at some risk in 
the enterprise. Yet, while this considération has received 
full récognition, it has been generally thought just to divide 
the award in nearly equal parts between the vessel and the 
actual salvors, the variations from this distribution depend- 
ing on the particular circumstances of each case, affecting 
the merits of their respective claims. The Perla, Swa. 230; 
The How, 3 Ilagg. 250, note; The Earl Gray, là. 36é; The 
Himalaya, Swan, 515 ; The Spirit of the Age, Id. 286 ; Tlie St. 
Nicolas, Lush. 29; The Princess Helena, Id. 197; The True 
Elue, L. E. IP. G, 259; The Sir Ralph Abercromhie, Id. 4C1; 
The Kingalock, 1 Spk. 267 j The Alfen, Swa. 190; The Leip- 
MC, 5 Fbd. Eep. 108. 

A proper apportionment in the présent case will, I thînk, 
be three-fifths of the $6,750 to the owners of the steamer, as 
the principal salvor, and two-fifths to the master and crew, 
as foUows: Three hundred dollars 'to the master, and the 
residue among the officers and crew, including the master, in 
proportion to their respective wages ; the shares of the master 
and crew to be free from ail charges for law expenses or other 
charges incurred by the owners. 

An extra share is asked for the chief engineer, but I see 
110 sufficient ground for giving it. 

It appears that the owners bave taken assignmenta from 
some of the crew, who hâve not yet appeared to make a elaim 
for their shares. The amounts actuallypaid thèse men may 
be eonsidered as paid on aceount of their shares, and re-im- 
bursed to the owners. The residue of their shares will remain 
in the registry to await their application for it. The owners 
-cannot thus extingiiish tlie claims of seamen. 

Decree accordingly. ' 
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TWO HUNDRED AND FiFTY TONS OF SaLT LaDBN ON BoABD 
THE SOHOONEB BaBBARA F. LaTIMER. 

{District Court, 8. B. Nm York. December, 18S0.) 

1. Peacticb— ATTACHiNa GtooDs m Possession of Collector of Cus- 
TOMS— Admibaltt Jueisdiction~Rkv. St. 2981— Sale on Vend. Ex. 

SUBJECT TO DUTIES. 

"Where a libel in rem to recover freight was flled against a cargo of 
sait which the consignée had refused to accept, and the collector of 
customs had taken it into his custody to secure payaient of duties, 
and while in his possession the monition was served on Mm by the mar- 
shal hy exhibiting to him the original process, leaving with him a copy 
and delivering a notice of attachment to the keeper of the United 
States public store where part of the sait was and whither the rest 
was in course of removal from the vessel, and the marshal made return 
of the monition that he " was unable to take said property into his 
custody otherwise than as aforesaid for the reason of the custody of 
said collector," and an interlocutory decree on default having been 
entered, and the amount of the libellant's claim and lien for freight 
ascertained, the libellant applied for a final decree and order that a 
wrlt vend. ex. issue for the sale of the sait, subject to the payment of 
the duties and expenses due the United States. 

Mdd, ex parte, that the court acquired jurisdiction over the property 
by the service of the process as made, and could order the goods sold, 
subject to the claims of the United States for duties and expenses. 

Taylor v. Varryl, 20 How. 583, and Hmri) v.Dennie,3 Pet. 292, re- 
ferred to. 

In Admiralty. 

W. R. Bebee, for libellant. 

Choatb, D. J. This is a libel in rem for freight against the 
cargo which the consignée bas refused to accept. The mar- 
shal, in attempting to serve the process, found the cargo 
partly on the vessel and partly in the United States public 
stores, whither it was in course of removal by the collector of 
the port, who had taken possession of it for the enforcement 
of the rights of the United States to the duties upon its impor- 
tation. The process was served by a notice of the attach- 
ment delivered to the storekeeper, and by exhibiting to the 
collector the original process and leaving with him a copy of 
it. The marshal, in making return of this service, adds that 
he "was unable to take said property into his custody oth- 
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erwise than as aforesaid, for the reason of the cuétody of 
Baid collecter." An interlocutory decree having been entered 
by default, and the amount of the libellant's claim and lien 
for freight having been ascertained, the libellant now applies 
for a final decree and an order that a writ of vend. ex. 
issue for the sale of the sait, subject to the payment of duties 
and expenses due to the United States. Upon the suggestion 
of the marshal, who questions the jurisdiction of the court 
over the goods tinder the service of the process made, and 
which was the only service practicable, I hâve examined the 
question involved, though without that aid which the court 
receives in a contested case. It is suggested that there has 
been no such seizure of the res as is essential to give th» 
admiralty court jurisdiction. It is also suggested that the 
possession of the collector is so far absolute as to exclude any 
possession or control over the goods by the marshal under his 
process. It is not, however, universally true that the jurisdic- 
tion of a coui-t of admiralty dépends upon a seizure of prop- 
erty in the sensé of its actual manucaption by the officer of 
the court, although the mode of seizure of chattels is usuaUy 
in that form. Jurisdiction is acquired, however, over things 
not capable of actual manucaption, as debts and crédits, by 
the process of foreign attachment; and under a statute 
authorizing the seizure and confiscation of enemies* property, 
including corporate stocks, but prescribing no mode of seizure, 
while it was held that there must be a seizure to give the 
court jurisdiction over the property, yet it might be such as 
the nature and situation of the property admitted of, and that 
service of the monition on an ofiieer of the corporation, with 
notice of the seizure, was a sufficient seizure to uphold the 
jurisdiction, Miller v. U. S. 11 Wall. 298. Williams & Bruce, 
in their work on the Jurisdiction and Practice of the High 
Court of Admiralty, 193, say: "The cargo maybe proceeded 
against in respect of any liability attaching to it, etc. If the 
cargo be on board the ship, and is proceeded against speoif- 
ically and named in the warrant, or if it is not named in the 
warrant, but is proceeded against in respect of freight due for 
the transportation thereof, the arrest of tHfe ship arresta the 
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cargo. If the cargo bas beenlanded and waiehoused, a sepa- 
rate arrest of it must be made. If the marshal or his substi- 
tutes are denied access to the warehouse where the cargo is, 
the arrest may be made by showing the original warrant to 
the -warehouse keeper and leaving a copy with him." 

In Miller v. U. S. ut supra, 296, the court say : "The modes 
of seizure must vary. Lands cannot be seized as movable 
chattels may. Actual manucaption cannot be taken of stocks 
and crédits. But it does not foUow from this that they are 
incapable of being seized within the meaning of the aet of 
congress. Seizure may be either actual or constructive. It 
does not always involve taking into manual possession. Even 
in case of chattels movable, taking part of the goods in a 
houBC under a Ji. fa., in the name of the -whole, is a good 
seizure of ail. An assertion of control, with a présent power 
and intent to exercise it, is sufficient." The right which this 
libel is brought to enforce is a maritime lien for the freighi 
due on transportation of the goods. It is a right which, as 
againstthe owner or consignée of the goods, entitles the owner 
of the vessel to retain them till the freight is paid. His sur- 
render of their custody to the collector as security for the 
duties, which is a paramount claim, but one which the owner 
of the vessel cannot himself discharge, does not impair his 
rights or his lien against the owner. He cannot hold the goods 
against the government while the duties are unpaid; but, if 
the duties were paid, it seems that his lien and conséquent 
right of possession till payment of the freight would still be 
perfect and unimpaired by his enforced delivery of the goods 
to the collector. It was apparently in récognition of this 
right of the ship-owner that congress passed the act provid- 
ing that the ship-owner might notify the collector that the 
freight was unpaid, and that in such case the goods should 
not be delivered to the consignée upon his paying duties 
unless the freight is paid. Eev. St. 2981. The custody and 
possession which the collector bas for the enforcement of the 
payment of the duties, though they cannot of course be inter- 
fered with, are therefore not so absolute as to exclu de ail 
assertion of "conttol, with a présent power and intent to exer- 
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cise it," on the part of the owïièr of the vessel, who stands 
ready, sabject only to the rights of the government, to retake 
the goods for the enforcement of his lien. And the service of 
the monition, such as the situation of the goods permits, 
especially at the suit of a party having this right over them, 
is sufficient, it seems to me, to give the court jurisdiction. 
By invoking the power of the court to enforce his claim, the 
libellant at least puts it in the power of the marshal to assert 
that control over the goods which he himaelf now possesses. 
Ordinarily, indeed, a sale of property by an admiraity court 
îs a sale free from ail claims and interests whatever ; but not 
necessarily so, if the court has acquired jurisdiction, and 
there be some interest which, for cause, is not to be eut oflf 
by the sale. I see no diffîculty in selling this cargo, subject 
to the claims of the United States, if the seizure was sufQcient 
to give jurisdiction. The purchaser may then pay the duties 
and obtain possession of the goods. 

The case of Taylor v. Carryl, 20 How. 583, is referred to 
as an authority adverse to the jurisdiction. It is not to be 
denied that there are expressions, in the opinion of the court 
in that case which make against the jurisdiction, but no ques- 
tion arises hère, as in that case, of a possible conflict between 
courts of différent jurisdictions. Subséquent décisions appear 
to limit somewhat the application of that case, and I do not 
think it is controlling against the jurisdiction in the présent 
case. See The Reindeer, 2 Wall. 402; Buck v. Colbatk, 3 Wall. 
341; The Joslyn and The Midland, 9 Ben. 119. 

It was, indeed, held in Harris v. Dennie, 3 Pet. 292, that the 
custody of the collector was such as excluded any attachment 
of the goods on mesne procese out of a state court ; that such 
an attachment, "being répugnant to the laws of the United 
States," was void. I do not think there is the same repug- 
nancy between that possession of the collector and the service 
of the monition by the marshal at the suit of the ship-owner» 
wbose right and qualified control over the goods, subordinate 
to the right and control of the govemment, the laws of con- 
gress reeogiuze andprotect; nor does the exercise of the juris- 
diction by this court over the goods, subject to the rights of 
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the government, involve the danger of conflicting rights and 
claims, and the practical inconveniences pointed out in that 
case. While I entertain some doubt on the question, I am of 
opinion that the court bas acquired jurisdiction, and can order 
the cargo to be sold, subjeet to the claims of the United States, 
for duties and expenses. See, also, U. S. v. One Case of Silk, 
4 Ben, 526; Opin. of Taney, Att'y Gen, 2 Opin. Att'ys Gen. 
477, é9 6. Unless the jurisdiction exista, the ship-owneris 
practically remediless. He cannot compel a sale of the gooda 
for dnties, and, in most cases like the présent, if he cannot 
libel them he must stand by and see their wliole value absorbed 
in storage and other charges before they will be sold by the 
oollector. 



Thb Steam-Ship Zodiao. 

: District Court, S. D. NewTorh. January 3, 1881.) 

1. Collision — Final Dbcreb in Revc— Stipulation fob Value— De- 
CKBB IN Pbrsonam AaAiNST Claimant not SiQNiNa— Elkvenïh 

AND FlFTEENTH AdMERALTY RulES. 

Where one of two part owners, who appeared as claimants by différ- 
ent proctors, a libel in rem for collision baving been filed, executed a 
BtipulatloE for value, with sureties approved by the libellants, for the 
release of the vessel, and conditioned to pay the amount that might 
be awarded on final decree on notice thereof to its proctors, and tho 
other claimant dld not unité in the stipulation, and a final decree for 
damages was thereafter rendered, and the libellants, being unable to 
coUect their decree from the claimant (stipulator) or his sureties, moved 
that exécution issue against the other claimant : 

Held, that the appearance of the other claimant as part owner of 
the vessel was not an admission of such ownership at the time of the 
collision, or of personal responsibility for the négligence of those then 
in charge of her. 

That to permit an araendment in effect making the suit in rem a suit 
in personam, would be a clear violation of the fifteenth admiralty rule, 
forbidding the joinder of a claim in rem with one in penonam in the 
same suit for collision. 

That the libellants, if they hâve any claim for damages against the 
owners personally, must resort to another suit in personam to enforce 
it ; and the libellant's motion must be denied. 

Also held, the contents of the stipulation and its approval show- 
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Ing a clear intent by the libellants to treat tbe claimant who signed 
it as the only one for that purpose, that they cannot now hâve tho 
same relief against the other claimant, under the elerenth admiralty 
rule, as if he had signed it. 

In Admiralty. , , 

Edward L. Owen, for libellant. 

John Sherwood, for Eaymond. 

Choate, D. J, This ia a suit in rem for collision, which 
bas resulted in a final decree for $1,153,90, damages. The 
libel having been filed, the New York & Newhern Steam-ship 
Company appeared as claimant and part owner, and after- 
wards answered, alleging itself to be the owner of sixty-two 
orie-hundredths. One Eaymond also appeared and filed a 
claim as owner of thirty-two one-hundredths, and afterwards 
answered. The arrest of the vessel was waived, her value, 
for the purpose of the suit, was fixed at $20,000 by consent, 
and' a stipulation for value was given which recites the filing 
of the libel, the waiver of service of process upon the New 
York & Newbern Steam-ship Company's appearing, filing 
claim, and executing stipulation for costs and value; recites 
also that the company had filed a claim, and that the parties 
to the stipulation agrée that, in case of default or contumacy 
on the part of the claimants or their sureties, exécution for 
the agreed value, with interest, might issue against their 
goods, chattels, and lands. The condition of the stipulation 
was that "if the stipulators undersigned shall at any time, 
upon the intsrlocutory or final order or decree, etc., and upon 
notice of such order or decree to Sherwood & Howland, proe- 
tors for the claimants of said steam-ship, abide by and pay 
the money awarded by the final decree," etc., then the stipu- 
lation is to be void, etc. The stipulation was signed by the 
New York & Newbern Steam-ship Company, D. Colden Mur- 
ray, and J. 0. Fowler. Upon it is indorsed an approval as 
to form, amount, and sufiQciency of sureties, signed by libel- 
lant's proctors. 

The libellant being unable to collect his decree from the 
corporation and the persons who signed the stipulation, against 
whom exécution issued, and the decree being whoUy unsatis- 



222 FEDSBAL BEPOKTEB. 

fied, now moves that exécution issue against Eaymond. The 
motion is based on two grounds : First, that Eaymond, by 
appeaiing as part owner and defending the suit, is personally 
bound by the decree, and that, therefore, he is liable for the 
damages either in a suit in personam to exécute the decree, or 
directly in this suit by the issue of exécution against him ; 
and, secondly, because he was bound under the eleventh ad- 
miralty rule to ]oin in the stipulation and should be treated 
as if he had done so, and his f ailure to ]oin in it should not 
enure to the benefit of the libellant. 

It is undoubtedly true that a libel in personam will, in some 
cases, lie to enforce a decree in rem. Penhallon v. Doane's 
Adm'r, 3 Dal. 64. It is also unquestionable that Eaymond 
is concluded by the decree as to ail matters put in issue and 
determined thereby, but the relief now asked must rest npon 
his Personal liability as owner for the damages caused by the 
collision, ■which he is estopped by the record from dispûting 
to hâve resulted from the fault of those in charge of the Zodiac, 
as adjudged. It seems also to be the practice of the admi- 
ralty courts in some cases, in suits in rem, where the record 
shows a clear right to recover m personam against one who 
has appeared and contested the suit, to allow the libellant to 
proceed to a decree in personam. Thus, Judge Betts, in his 
work on Admiralty Practice, says, (page 99 :) "The practice 
of this court is not to render a decree in personam on a libel 
ira rem, but, if the case proved shows a clear right to a recov- 
ery against the person, (whether the action in rem is sustain- 
able or not,) the libellant will be permitted after decree to 
introduce the pfoper allégations in personam, and proceed 
thereon. Care will, however, be taken that no surprise or 
advantage is allowed against the défendant by means of such 
change of the direction of the action. FuU notice must be 
given to him of the change of proceedings, and although hig 
appearance in the action in rem places him so within the 
jurisdiction of the court as to authorize it to mould the action 
conformably to the justice of the case, his stipulators will not 
be bound for any act or proceeding out of the suit in rem. So, 
also, if the défendant does not appear to answer or contest 
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the action in its direction in personam, like proceedings niust 
be taken to bring home notice to him, as on an original insti- 
tution of a suit. After such steps hâve been taken, the court 
will hear and adjudicate the matter upon the proofs already 
before it, or upon the hearing of such further évidence as 
either party may be allowed, on motion or pétition, to intro- 
duce." This passage is cited with approval by Mr. Benedict, 
— Ben. Adm. (2d Ed.) 647, — and the practice referred to is 
approved by Judge Curtis in The Enterprise, 2 Qur. G. Ç. 319. 
The relief asked in this case is virtually to treat the decree 
as a decree ira personam against Eaymond,,or, by an amend- 
ment of the decree, if that be neeessary, to make it a decree 
in personam against him on which exécution may issue. There 
are, I think, two obvions and insuperable objections to this — 
First, that the record doea not clearly show that Eaymond is 
personally liable for the damages recovered; and, secondly,\i 
the record did show that, still the admiralty rules forbid the 
prosecution of a claim for collision in rem against the vessel 
and in personam against the owner in the same suit. As to the 
first objection, the fact that, when a vessel is sued for dam- 
ages by collision, a person appears and défends as owner, is 
merely an admission that he is the owner at the time of her 
arrest, and is no admission that he was the owner at the time 
of the collision, or in any way responsible personally for the 
acts or négligence of those in charge of her at the time of the 
collision. Consistently with the record, they may not hâve 
been his agents or servants. It is unnecessary, therefore, to 
consider whether, consistently with the act limiting the lia- 
bility of ship-owners, the decree in rem can be taken to be 
conclusive as to a personal liability against the owners at the 
time of the collision. As to the second objection, the admi- 
ralty rules prescribed by the suprême court are imperative 
with respect to what modes of relief may be sought in one 
suit, and to permit now an amendment which will make the 
suit one in rem and in personam as effectually as if the suit 
had been begun in this form, would be a clcar violation of 
those rules. Adm. Eule 15. See, also, The Sabine, 101 U. S. 
384. 
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The passage above quoted from Betts' Admiralty showB 
clearly that it is only by amending the pleadings and decree 
that suoh relief as is now asked can be given, and none of tho 
authorities cited by the libellant's counsel conflict with this 
view. If, then, the libellant still bas a claim for thèse dam- 
ages against the owners personally, he must resort to another 
suit to enforce it. That was the suggestion of Mr. Justice 
Curtis in a similar case. The Enterprise, ut supra. 

The other ground on which the relief is asked, that Eay- 
mond should .hâve signed the stipulation, is sufficiently an- 
swered by the récitals and form of the stipulation iteelf, and 
its approval by the libellant's proctors. It appears very 
clearly from the stipulation that the libellant understood and 
consented to the New York & Newbern Steam-^hip Company, 
and it alone, being treated as claimant for the purpose of the 
bonding and delivery of the vessel on bail. Eaymond was 
not treated as a claimant to whom the vessel was to be de- 
livered. He appeared, not by the proctors named in the stip- 
ulation as claimant's proctor, but by another proctor. The 
reason why the corporation alone was thus treated as claim- 
ant who was to take possession of the vessel when released 
on bail, may bave been because it was the owner of a major- 
ity interest. But, whatever may hâve been the reason, the 
libellant consented to the giving of the stipulation in the form 
in which it was given, and cannot now complain that Eay- 
mond did not join in it. The omission to hâve Eaymond join 
appears to hâve been intentional. There is no évidence of 
mistake which would justify a reformation of the contract, 
and nothing in the eleventh admiralty rule which would jus- 
tify the court in treating Eaymond as a stipulator, or in now 
directing that he join in the stipulation. 

Motion denied. 
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Northwestern Mut. Lii^ Ins. Co. v. Elliott and others. 

{Circuit Gov/rt, D. Oregon. December 29, 1880.) 

L CoNTRACT, WHœBB Mabw.— rA policy was issueâ from the office of the 
plaintifl, in Milwaukee, y/isconsin, upon the life of M. E., in Port- 
land, Oregon, and forwarded to the local agent there for dellvery, 
containing a clause to the eSect thàt the policy was net bindingnpon 
the Company nntil countersigned and dellvered there and the pretnium 
paid accordingly. Edd, that the contract was completed in Oregon, 
that its validity must be determined by the laws of Oregon, and that 
the plaintifl beihg then prohibited from doing business in Oregon, the 
contract was null and void. 

2. MoNBT Obtainbd by Fbaud. — J. E., the assignée of the aforesaid pol- 

icy, obtained from the plaintifE thereon the sum of $7,931.97 upon the 
false and fraudulent représentation that the assured was dead. Held, 
that, nothwithgtanding the illegality of the contract of insurance, the 
plaintifl might maintain a suit against J. E. to obtain the money so 
fraudulently obtained by him. 

3. Citizen dp Anothbk Statb— Right to 8db m thb National Coubt. 

A prohibition by a state that a corporation of another state shall not 
do business therein, does not prevent such corporation from suing in 
a national court in the former state, because a state caunot prevent a 
foreign corporation from suing in such tribunal. 

In Equity. 

E. E. Shattuck and Julîm Moreland, for plaîntiff. 

Addison G. Gibbs and Edward Bingham, for défendants. 

Deady, D. j. On October 19, 1870, the plaintif, at its 
office in Milwaukee, Wisconsin, issued a policy of insurance 
on the life of Moses Elliot for his own benefit, in the sum of 
$8,000, and on November 29th of the same year said Moses 
assigned the same to his father, Jeremiah Elliott; and after- 
wards, on October 1, 1873, the plaintiff, upon the représenta- 
tion of said Jeremiah that Moses was drowned on June 2i, 
1871, pàid said policy to the former. 

On September 30, 1879, this suit was brought to recover 
this money as having been obtained from the plaintiff by 
means of the false and fraudulent représentations of the 
father that the son was dead, when in truth and in faet he 
■was living, and to that end to subject certain property alleged 
to hâve been purchased by the former with the money so 
obtained of the plaintiff to the satisfaction of any decree 

v.5,no.3 — 15 
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which may be herein obtained against hîm, to-wit : a band 
of eheep containing severa,! hundred head, and now in the 
possession of the défendants Jeremiah, James Madison, and 
Albert EUiott, and Frank Williams, alias Moses Elliott; and 
donation claims situate in Jackson county'and numbered 62 
and 83, and containing 320.10 ànd 319.98 acres respectively, 
and by said Jeremiah, on November 11, and December 22, 
1873, procured to be conveyed to the défendant Arty Mesy, 
bis wife, with intent to binder and defratid the plaintiff, 100 
acres of wbich was afterwards conveyed to the défendant 
Albert Elliott, without considération and with the like intent. 

The bill stàtes tbat the défendants, except Deardoff, are 
citizens of OregOn, and tbat he bas gone to parts unknown, 
q,nd prays that if he cornes within the jurisdiction be may be 
made a party if neciessary ; that the défendant Frank "Will- 
iams is in fact Moses Elliott, and that the plaintiff did not 
discover the alleged fraud until within 18 months prior to 
the commencement of this suit. Only Jeremiah Elliott and 
wife, and James Madison Elliott, were found within the juris- 
diction and served with a subpœna to answer. The défendant 
James Madison Elliott answers, disclaiming any interest in 
the sheep or real property, except a leasehold interest, which 
will terminate on October 31, 1881, in donation No. 82, jointly 
with bis brother Marion Elliott, for which they pay Arty 
Mesy one-third of the crop. 

The défendant Jeremiah and bis wife answer jointly, admit- 
ting that in 1870 the plaintiff, by its agent, résident in Ore- 
gon, 0. B. Gibson, insured the life of tbeir son, Moses Elliott, 
for $8,000, and that said Moses soon after assigned and 
transferred the policy tberefor to the défendant Jeremiah, 
but aver that said policy was nuU and void, because the plain- 
tiff was not then authorized or qualified to do business in 
Oregon; that on June 24, 1871, said Moses was drowned in 
the Columbia river, and that in conséquence of the claim and 
représentations to that effect, contained in the affidavits of 
said Jeremiah and Deardoff, the plaintiff at Portiand, Oregon, 
on October 1, 1873, paid said Jeremiah, as the assignée of 
said Moses, on account of bis policy and death, $7,931.97; 
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that no part of the property aforesaid was purchased with 
said money, but that said real property was purchased with 
the funds of said Arty Mesy derived from her father's estatè 
25 years ago, and the interest thereon, amouûting to $2,300, 
and that said Albert Elliott paid aboQt $800 for the 100 
acres thereof subsequently conveyed to him. 

The defence that the contract and policy of Insurance ia 
void is founded upon the statute of Oregon, (Or. Laws, 617, 
Oct. 24, 18Gé,) providing that "a foreign corporation, before 
transacting business in this state, must duly" appoint an 
attorney résident hère, upon -whom service of process may be 
made in ail proceedings brought against it within the state. 

Inre Gomstock, 3 Sawy. 218, and in Semple v. The Bank qf 
B. G. 5 Sawy. 88, this court held that a foreign corporation, 
before complying with this act, is not authorized to transact 
business in Oregon, and that any act done therein by such 
corporation, before the appointaient of such résident attorney, 
is null and void; and to the samé effect is the décision of the 
suprême court of the state in BankofB. G. v. Page, 6 Or. 431. 

In reply to this the plaintiff contends that the contract of 
insurance was not made in Oregon, but in Wieconsin, and is 
therefore valid notwithstanding the Oregon statute. The 
facts bearing upon this question appear to bè that the appli- 
cation for the policy was made at Portland, Oregon, on Sép- 
tember 22, 1870, to 0. B. Gibson, the agent of the plaintiff, 
then résident hère, who then stated thereon thatthe "renewals" 
were to be made at the Portland ageney, and was by him 
forwarded to the plaintiff, who, on Oetober 19, 1870, at Mil- 
waukee, Wisconsin, forwarded the policy, signed by its prés- 
ident and secretary, to said Gibson at Portland, Oregon, who 
then delivered the same to the insured, andrèceived from him 
the first quarterly premium of $26 cash, and $39.28 in.his 
note. The policy contains this clause : "Sevenih. This policy 
shall not take effect and becotrrè binding on the company 
until the premium shall be actually paid during the life-time 
of the person whose life is assured, to the company or some 
person authorized to reçoive it, who shall countersigri the 
policy on receipt of the premium." . j = 
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The policy is "countersigned by 0. B. Gibson, agent." 

Generally speaking, the validity of a contract is to be de- 
cided by the law of the place where it is made, and if valid or 
void there, it ia valid or void every where. The few exceptions 
to this rule need not be mentioned in the application of it to 
this case. Story's Con. La.ws, § 242 (1) et seq. ; Cooley's.Con. 
Lim. 286; Cox v. U. S. 6 Pet.. 203; Hyde v. Goodnow, 3 N. 
Y. 269; In re Clifford, 2 Sawy. 428. Where, then, was this 
cpntract made : in "Vyisconsin or Oregon ? The answer to this 
question involves the inquiry, -where did the final act take 
place which made the transaction a contract binding upon 
the parties. 

The premium was paid to the agent of the plaintiff at Port- 
land, who then and there countersigned and delivered the 
policy. This was the consummation and completion of the 
contract. But, to put this beyond a doubt, the policy itself 
déclares that it shall not be binding on the company until 
thèse acts are performed. And, until it was binding upon the 
company, it was not binding on the applicant ; in short, it 
was not yet a contract, but only a proposition. Pomeroy v. 
Manhattan L. Ins, Co. 40 111. 400 ; Thwing v. Great Western 
Ins. Co. 111 Mass. 109; Woqd P. Ins. 189 and n. 2; Hardie 
V. St. Louis M. L.Ins. Co. 26 La. An. 242; St. Louis M. L. 
Ins. Co. V. Kennedy, 6 Bush, 450. 

The case of Hyde v. Goodnow, supra, cited by counsel for 
plaintiff, is not contrary to this Conclusion. There the as- 
Bured, living in Ohio, applied to a company in New York,, 
through its local agent and surveyor, for insurance, send- 
ing with his application a premium note and the report of 
the surveyor thereon. The company acoepted the applica- 
tion in New York and mailed the policy direct to the appli- 
cant in Ohio, which, in acoordance with its by-law, contained 
the stipulation that it should not be binding until the appli- 
cation and premium note were deposited in the office of the 
company and approved by its directors. The contract, if 
made in Ohio, was illégal and void, because the company was 
not authorized to transact business there ; but, in a suit upon 
the premium note against the maker in New York, the court 
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held that the contract was made in the latter state and Ihere- 
fore valid, because, when the application was approved and 
the policy deposited in the mail at New York, addressed to 
the défendant, the contract was then and thereby executed, 
and became binding on the parties thereto. 

An offer by mail to insure certain property, and an accept- 
ance by letter of the proposition, constitute a valid contract 
at and from the place and date of mailing such letter of ac- 
ceptance. Tayloe v. The Merchants' F. Ins. Co. 9 How. 398. 

But, admitting that the contract of insurance in this case 
was made in Oregon and is therefore illégal and void, the 
plaintiff contends that it is entitled to the relief sought upon 
the ground that the défendant Jeremiah obtained monéy from 
it to which he was not entitled, by means of the false and 
fraudulent représentations ooncerning the death of Moses 
EUiott. In answer to this proposition the défendant insists 
that this suit, if not brought directly upon the illégal contract 
of- insurance, is brought upon an implied one, to the effect 
that the défendant would retum the money thus obtained 
from the plaintiff; and that such implied contract arises im- 
mediately out of and is connected with the original illégal 
one, and is therefore illégal itself, citing McCausland v. Ral- 
ston, 12 Nev. 195; McBlair v. Gibbcs, 17 How. 233; Armstrong 
V. Toler, 11 "Wheat. 258; Dilhn v. Allen, 46 lowa, 299. But 
it is a mistake to suppose this suit is brought upon a contract 
actually made or attempted to be made by the parties, and 
within the purview or opération oE the prohibition of the 
statute, or at ail. On the contrary, it is a suit brought to 
recover money obtained by the défendant from the plaintiff, 
not upon the void contract of insurance, but the fraud of the 
défendant. True, the plaintiff might at common law, upon the 
facts, hâve maintained assumpsit for money had and received 
by the défendant to the plaintiff's use, and the law, in the 
interest of justice and by way of promoting the remedy, which 
was in form ex contractu, would hâve implied a promise on 
the part of the défendant to pay. But this would not hâve 
been a contract arising out of the void and illégal one, nor in 
any respect an aflSrmance of its validity, but only an implica- 
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tion or fiction of law that upon the facts — tlie plaintiff being 
entitled ex aequo et hono to recover the money which the de- 
fendant had wrongly obtained from it — he promised to repay 
the same. 

The case of Catts v. Phalen, 2 How. 376, is directly in 
point and décisive of the one at bar upon this question. In 
it the suprême court held that when a person was employed 
to draw an illégal lottery, and secretly procured a ticket 
therein, to be purchased in the name of another for himself, 
and thereaf^;er fraudulently pretended that such ticket drew 
a prize of $15,000, which was paid by the proprietors in 
ignorance of the fraud, that thèy might maintain an action 
against the drawer to recover the amount so fraudulently 
obtained. 

In delivering the opinion of the court, Mr. Justice Baldwin 
said: "The facts of the case présent a scène of deeply-con- 
cocted, deliberate, gross, and most wicked fraud, which the 
défendant neither attempted to disprove nor mitigate at the 
trial, the conséquence of which is that he haa not, and cannot 
hâve, any better standing in court than if he had never owned 
a ticket in the lottery, or it had never been drawn. So far 
as he is concerned, the law annuls the pretended drawing of 
the prize he claimed; and, in point of law, he did not draw 
the lottery. His fraud avoids not only his acts, but places 
him in the same position as if there had been no drawing in 
fact, and he had claimed and received the money of the plain- 
tififs by means of any other false pretence, and he is estopped 
from avowing that the lottery was in fact drawn. ♦ ♦ • 
The transaction between the parties did not originate in the 
drawing of an illégal lottery; the money was not paid on a 
ticket which was entitled to or drew the prize. It was paid 
and received on the false assertion of the fact. The contract 
which the law raises between them is not founded on the 
drawing oî the lottery, but on the obligation to refund the 
money which bas been received by falsehood and fraud, by 
the assertion of a drawing which never took place. To state 
is to décide such a case." 

So, hère, assuming, as this defence admits, that this money 



NORTHWESTKEN MUT. LIIB INS. CO. V. ELLIOTT. 231 

■was obtained from the plaintiff as alleged in the bill, the trust 
or contract which the law raises or imglies between the par- 
ties is not founded on the illégal contract of Insurance, but on 
the obligation of the défendant to refund the money which he 
obtained from the plaintiff by falsehood and fraud, by the 
assertion and représentation of a death which never took place. 
To state such a case is to décide it also. Indeed, it appears 
to me that if the défendant had robbed the agent of the plain- 
tiff in this state of this money on the highway, he might with 
as good grâce défend an action to recover the stolen property, 
on the ground that the plaintiff was not authorized to do busi- 
ness in this state, as in the présent case. Although the de- 
fendant was not authorized to do an insurance business iû 
this state, this fact did not license the défendant to rob or 
defraud it under pretence of doing such business with it. 

The answer also makes the objection that the plaintiff is 
not capable of suing in this state, because, as alleged, it has 
not yetproperly compliedwith the laws of this state authorizing 
it to do business hère. But without stopping to consider 
whether this objection should not hâve been taken byplea iù 
abatement, or what is the effect of the proof upon the point, 
it is sufficient to say that the plaintiff, being a citizen of Wis- 
consin, may sue in this court whether it is authorized to do 
business in the state or not. The state cannot deprive a cit- 
izen of another state of the right to sue in the national court, 
nor has it attempted to do so. The "business" which a foreign 
insurance company is prohibited from doing in this state, 
before complying with its laws, is the business of insurance, 
and not the bringing or maintaining a suit in this court, 

It only remains to dispose of the question of fact : Did 
Jeremiah EUiott obtain this money from the plaintiff by means 
of false représentations as to the death of Moses, as alleged in 
the bill ? The joint answer of Jeremiah and Arty Mesy, his 
wife, dénies the allégations of the bill in this respect ; but, while 
Jeremiah was examined as a witness on his own behalf before 
the examiner, the wife was not produced. The reason for 
this omission is left to be inferred from the circumstances, 
but it is not improbable that the wife might verify an answer 
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before a notary, with her husband, that she could not or would 
not support in détail upon a cross-examination by counsel 
before the examiner. Besides, there are three sons of the 
défendant Jeremiah — Madison, Marion, and Andrew — and one 
daughter, Mary Ann, wlio ought to be material witnesses in 
this case, and hâve not been called or examined by him; and 
the first of thèse, Madison, is a défendant in this suit, who 
bas answered, simply denying the fraud "as to himself." 

The évidence taken is quite voluminous, and in some mate- 
rial particulars conflicting and unsatisfactory. But the weight 
and direction of ail the évident and controlling circumstances 
in the case tend strongly to the conclusion that the money 
was obtained from the plaintiff by fraud; that Moses Elliott 
was not drowned in the Columbia, but at the commencement 
of this suit was still alive and practically living with the El- 
liotts, under the assumed name of Frank Williams. 

It is admitted, or satisfactorily appears from the évidence, 
that in September, 1869, Moses Elliott came from lowa to the 
Pacific coast, and that in June, 1870, the father and mother, 
with their children, Madison, Marion, Andrew, Eldora, and 
Mary Ann, came to Portland direct from lowa, and that Moses 
was either hère at the time or came with them from Nevada. 
The father and sons got employment at the Eagle Clifif oan- 
nery, on the lower Columbia, and in the fall the family moved 
to Columbia county, Orego», near Westport, where Jeremiah 
took up a quarter section of land under the pre-emption law, 
upon which he lived until his removal to Jackson county in the 
fall of 1873. W. H. Deardoff, a half-brother of Arty Mesy's, and 
who came to Oregon sometime before the Blliotts, lived with 
them. The house was a small cabin of two rooms, built of 
old, round logs, and contained véry little furniture, and that 
of no value. Neither the father nor the sons appear to hâve 
had any spécial trade or vocation. Moses worked some in 
the cannery, and getting out piles and stave timber, but pre- 
ferred hunting, to which he was much addicted. The mother 
took in washing, and to ail appearances they were very poor, 
living from hand to mouth, and so represented themselves to 
the neighbors. 
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At the time the Insurance was effected with the plaintiff on 
the life of Moses, he was a poor, illiterate youth of 18 or 20 
years of âge, without any one specially dépendent upon or 
interested in his life, and without any particular means of 
making money enough to support himself and pay a yearly 
cash premium of $104, which he might reasonably expect to 
do for the next 40 years, and for the benefit of he knew not 
■whom. At the same time he had a 10-year endowment 
policy in the Union Mutual, of Maine, upon which the yearly 
premium was $217, and which was countersigned and prob- 
ably delivered at Chicago, Illinois, on August 30, 1869, thus 
making the yearly premiums -which Moses undertook to pay 
$324. It is also morally certain that this Insurance upon 
the life of Moses, although obtained in his own name and 
apparently for his benefit, waa really procured and carried 
by the father, and intended for his use and benefit. It appears 
he was présent when the application was made to Gibson, 
and evidentiy conducted the negotiation, and within a short 
time after the policy was received, without any considération 
or excuse therefor, assignedit to himsélf, "for his sole use and 
benefif-^signing the name of the assured to the assignment 
as if the instrument was his own, and the boy's name had 
been merely used in the transaction as a convenience or make- 
believe. 

The défendant Jeremiah allèges that on June 24, 1871, Moses 
Elliott, while assisting his uncle, W. H. Deardoff, with a raft 
on the Columbia river, a f ew miles below Westport, f ell into the 
river and was drowned; that noperson witnessedthe circum- 
stance except said Deardoff, and he reported the fact to {he 
défendant, who searched for his body but was unable to find 
it. The plaintiff allèges that this story la a falsehood, devised 
by the défendant to enable him to fraudulently collect the 
insurance on Moses' life. 

It appears from the évidence that Jeremiah, after procuring 
the payment of the insurance on Moses' life, in the fall of 
1873, went to Jackson çounty, Oregon, where he purchased 
the real property and sheep mentioned in the bill with a por- 
tion of said money, and before the close of the year removed 
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his family tliere, wliere lie bas ever since resided; tliat soon 
af ter Moses Elliott made his appearance in that country under 
the assumed name of Frank Williams, where, at first, he kopt 
in the mountains and foUowed hunting, but after a time 
herded sheep witb and for the Elliotts in the mountain ranges, 
and lived with them in the settlement much of the time, claim- 
ing to be a cousin of the Elliott boys, and was at the house of 
Jeremiah on the night of October 20, 1879, when the process 
in this case was served on tbe latter ; that he left the neigh- 
borhood the next day, with the knowledge of Jeremiah, and 
has not been seen or heard of since. 

There is conflicting évidence as to the identity of Moses 
Elliott and Frank Williams, but that which dénies it is from 
eome of the Elliotts and persons who neyer saw Moses before 
he was said to bave been drowned. The circumstance most 
relied upon to disprove the identity is a différence in height 
and beard. But between 1870 and 1875 or 1879, there was, 
probably, a marked change in both the height and beard of a 
youth the âge of Moses ; and nothing is more unreliable than 
the guess of the average person as to the height of another, 
particularly when that other is absent or out of sight. It is 
probable that a person's ordinary acquaintances will, partic- 
ularly in his absence, differ as much as two inches in esti- 
mating his height. From the évidence I conclude that Frank 
Williams is very near five feet eleven inches high — not to ex- 
ceed that. The défendant Jeremiah, in his affidavit of Octo- 
ber 11, 1872,. says he thinks that Moses was five feet nine 
inches high "at the time of his insurance," in the fall of 1870. 
Between then and 1879 or 1875 it is probable that he grew 
an inch, and the other inch, or part of a one, may be fairly 
accounted for by the ordinary différence in estimâtes of height. 
But there is a circumstance in f avor of the identity of the per- 
sons, about which there is no doubt, that outweighs ail such 
Bupposed différences in height and beard. Moses Elliott has 
lost the two middle fingers of his right hand just below the 
middle joint, and so has Williams. Those of the former were 
<3ut off when he was a mère child, by a hatchet in the hands of 
àis brother, and the appearance of Williams' hand shows 
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plainly that he lost his in early life. It may be possible to 
find two men in the world thns similarly marked, but barely 
Bo; and the fact is sufficient, in the absence of any well-es- 
tablished and controlling circamstance to the contrary, to 
establish identity. If, nctwithstanding the similar loss of the 
fingers, it satisfactorily appeared that Frank had coal-black 
hair and eyes, wMle Moses had bright red hair and blue eyes, 
then the évidence of identity from this fact would be over- 
come, for it is even more probable that two men should be so 
similarly wounded in the hand, than that the same person 
should hâve red hair and blue eyes in 1870, and black hair 
and eyes in 1875 or 1879. But there is no such contradictory 
and controlling circumstance in this case. On the contrary, 
every particle of the évidence entitled to crecTence points with 
more or less directness and certainty to the conclusion that 
Moses Elliott and Frank Williams are one and the same per- 
son. 

Again, there is the direct and positive testimony of John 
Dunn. He is a disinterested witness, and bis position and 
employment indicate that he is reliable. He worked in the 
Eagle Clifl cannery in 1870, when Moses Elliott was there, 
and bas been foreman of the establishment for the past four 
years. He says he worked in the same cannery vrith Moses 
for a month or more, and during that time ate at the samo 
table and slept in the same bouse -with him. In October, 
1879, at the rpqnest of the agent of the plaintiff, he went with 
Mr. Neill, the prosecuting attorney of Jackson county, to the 
cabin of the sheep ranch where Frank Williams was staying ; 
saw him, and heard Neill talk with him, and he swears un- 
qnalifiedly that he is the Moses Elliott whom he knew at the 
cannery. 

But the failure of Jeremiah to produce the best évidence 
upon this point, or to account for not doing so, is a circum- 
stance that warrants the inference that such évidence would 
hâve been in favor of the identity. W. H. Deardoff is the 
half-brother of Arty Mesy, and is the only witness of the 
alleged drowning of Moses. He came to Oregon two years 
béfore the EUiotts, and lived with them in Columbia county 
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at least until 1872. He was présent when Gibson was appHed 
to for the insurance on Moses' life, and seems to bave taken 
some interest in the transaction. He knows, if any one does, 
whether Moses was drowned , or not, and whether Erank 
Williams is his alias or not. Frank Williams lived with and 
about tbe défendant for years before tbe commencement of 
tbis suit. His testimony upon tbe subject of bis identity, and 
particularly an iaspection of bis person, wonld be very mate- 
rial in tbis case. 

Wby are not thèse persons examined as -witnesses, or tbe 
failure to do so accounted for? Tbey are tbe relatives and 
friends of the défendant, and may reasonably be supposed to 
be witbin bis control or knowledge, and willing to assist bim 
if tbey could. The reasonable inference is that the défendant 
dared not call tbem, and that in tbe case of Williams be sent 
the witness out of tbe oountryas soon as hewas aware of the 
commencement of the suit. Neither is Madison Elliott called. 
He ig the son of the défendant and lives near bim, and ought to 
be able to state whether Frank Williams is Moses Elliott or not, 
and tbe inference is that the défendant knew or tbought be 
would not testify against tbeir identity, and therefore did not 
examine bim. So with tbe motber, Arty Mesy Elliott ; sbe 
knows whether Frank Williams is tbe child sbe bore and "called 
bis name Moses" or not; and although sbe bas, in the joint 
answer of herself and busband, affirmed ineffeot that tbey are 
not identical, I cannot but tbink that if sucb was the fact sbe 
would bave been examined as a witness upon tbat point, and 
given an opportunity to say so explicitly, subject to cross-ex- 
amination. 

By way of preventing tbe real property mentioned in tbe 
bill from being taken to satisfy any decree which the plaintiff 
may obtain in tbis case, the défendant Jeremiah bas set up 
and testified to a story to tbe effect that tbis property was 
bought with tbe separate funds of his wife. In brief, it is tbis : 
That Jeremiah and Arty Mesy were married in Obio in 1843, 
and in 1857 tbe latter received from her f ather's estate $1,500, 
which in 1858 they converted into gold and carried with them 
to lowa, where tbey kept it until tbe advent of greenbacks. 
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wlien tbey exchanged the gold for the latter and then invested 
thèse in 5-20's, so as to swell the amount to $2,600; that in 
1870 they brought $2,300 of thèse bonds to San Francisco, 
•where they exchanged thém at par for gold and brought the 
gold to Oregou, where they kept it "under lock and key, in au 
elk-skin purse," until the fall of 1873, when the défendant 
purchased this property with $2,025 of this money, and took 
the conveyances therefor to liis wife. 

In the light of the established circumstances of the case 
the stoiry is a very improbable one, and the contradictions 
and absurdities with -which Jeremiah Elliott bas filled bis tes- 
timony, in the attempt to support it, make it utterly unworthy 
of belief . 

When the plaintiff paid him with a check on New York, he 
gave the same to the National Bank of this city for collection, 
but apparently be was in such urgent need of money that be 
could not wait from the first to the eighteenth oî the month, 
when the collection was telegraphed, but got $600 on interest 
from the bank on the security of tbe check, and yet be testi- 
fies that at that very time bis wife had $3,300 in gold lying 
idle, and he had $950 pf bis Qw» in bonds, , In the languag^ 
of the court, in^atts v. Phelan, ««pro, this transaction seems 
to bave been, on the part ôf Jeremiah Elliott, ^'a deepïy-con- 
coeted, deliberate, gross, and most wicked fraud," 

There must be a decree that the plaintiff recover of tbç 
défendant Jeremiah the sum of $7,931.97, with légal interest 
from October 1, 1873,.together with costs, and that tbe prop- 
erty mentioned în tbe Mil be held by tbe parties claiiùirig it 
in trust for tbe plaintiff, and that tbe same be sold to satisfy 
this decree. 
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Fendleton and others v. Eniceebboceeb Lifs Iks. Co. 
{Circuit Oourt, W. D. Tennessee. January 10, 1881.) 

L Lira iKstiBAiîcE — PoBFBiTURB — ^Non-Patment of Pkbmium — Com- 
mercial Papeb. — If a life insurance company take commercial 
paper in payment of a premium, it implies an undertaking on its 
part to présent the paper for acceptance or payment, and to give the 
necessary légal notice of refusai to accept or pay, the same as any 
other liolder of such paper must hâve done ; and a failure to do thia 
will save a forfeiture of the polioy, although the paper and the policy 
itself contain an express provision that the policy shall be void for 
any omission to pay at maturity a note, other obligation, or indebted- 
ness taken for a premium, unless the neglect to make demand and 
give notice is excused by want of funds and the absence of a reason- 
able expectation by the drawer of acceptance or payment by the 
drawee. 

2. Same StJBjBcr— No DECLAÉATroN op Forpeitubb Nboessary.— If 

the policy provide ihat on failure to pay a premium, or any note or 
other obligation taken for it, at maturity, the failure " shall tfaen and 
thereafter cause this policy to be void, without notice to any party or 
parties interested herein," no déclaration by the company of the for- 
feiture, or notice of its daim that the policy has ceased, will be re- 
quired to give this clause ellcct. 

3. Bamb Subject— Retubn of OiSH Payment and Dbaft.— Nor will 

the company be required to return that part of the premium paid in 
cash, and the dishonored draf t, to entitle it to claim the benefit of 
that clause in the policy forfeiting it for non-paymcnt of the draft at 
maturity. 

4. Commebciai, Papeb— Pbesentatiojî fob Acceptakcb ob Pavmestt 

— Lâches — Excuse. — A draft liayable "thrce months after date, 
without grâce," drawn on the fourteenth of July, 1871, bccomesdue 
Octobcr 14, 1871, and cannot be Icgally presented for payment on the 
third or fourth day after that date. Such a draft nee.d not be pre- 
sented for acceptance; but if the holder undertake to présent for 
acceptance, he must proceed in ail respects as if the obligation to so 
présent existod. A failure, therefore, to give légal notice of non- 
acceptance, by protest and notice, will require the holder to subse- 
quently make légal présentation for payment, and give notice of 
non-payment. If présentation for payment be legally made on the 
proper day and at the proper place, protest and notice are required 
if payment be refused ; and a failure to do this, or a failure to prosent 
for payment on the proper day, can only be excused by showing a 
want of funds, and an absence of reasonable ground for expectation 
of payment. What constitutes such reasonable expectation explained, 
and thèse principles applied to the case in judgniont of an insurance 
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Company holding a draft of the life assured in pa'rt payment of à 
premium under a policy forfeiting it if the draft be net paid at ma- 
turity. 

6. LrPE iNBtrBAMCH — Pkoop of Loss— When not Necessart.— If due 
notice of the death of the life aséured be given, and the company 
claim that the policy is forfeited and repudiate the obligation, mak- 
ing no demand for proof of loss, it cannot claim that the suit is pre- 
maturely brought because such proof has not beon filed with it as 
required by the policy. 

6. Samb Scbiect— Déduction of Unpaid PiiEMiuii. — If the company 
take commercial paper in part payment of the premium, and by its 
lâches the drawer be discharged, it teems that the légal eflect of the 
transaction is that the premium is paid by the d^aft taken, and the 
loss is on the company, and it cannot deduct the amount of the draft 
from the amount of Insurance ; but in this case, by consent of plain- 
ttŒs, it was done. 

Humes fè Poston and Lowrey Humes, (with them,) for 
plaintiffs. 

H. W. Johnson and E. L. Belcher, for défendant. 

On the fourteenth of July, 1870, Dr. Samuel H. Pendletonj 
of Mount Auburn, Arkansas, took ont a policy of Insurance, 
amounting to $10,000, in the Knickerbpcker Life Insurance 
Company, the premium being made payable by draft on 
Moses Greenwood & Go., cotton factors,. New Orléans. In 
1871, when the premium fell due, Dr. Pendleton gave Greene 
& Lucas, agents for the Knickerbocker, a time draft on Green- 
wood & Go. for $325, due 90 days after date, and the balance 
in a sight draft on the same house, which latter draft was 
paid. They delivered to Pendleton, at the time they took 
thèse drafts, a renewal receipt in the uaual f orm acknowledg- 
ing the receipt of the premium in fuU, and continuing the risk 
for one year. Greene & Lucas put the time draft in the Union 
and Planters' Bank, to be sent to their bank at New Orléans, 
with instructions not to protest. The draft was presentsd for 
acceptance on the twenfcy-ninth of September, and aceeptance 
refused; no protest was made, and no notice was given except 
by letter of Greene & Lucas, on the second of October, 1871. 
The draft was then sent to New Orléans for payment, and 
there is a dispute as to whether it was presented October lith, 
when it fell due, being without grâce, or on the last day of 
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grâce, three days thereaf ter. The draft was not paid, no pro- 
test was made, or notice given, exeept by letter of Greene &, 
Lucas, November 30, 1871. The draft contained tbe state- 
ment that it was given for a premium on a policy "which 
shall be void if this draft is not paid at maturity," and the 
same condition was also in the policy. The Jury returned a 
verdict of $15,175 for the plaintiffs. 

Hammond, D. J., {oral charge tojury.) By the terms of thia 
policy the obligation of the company to pay the amount of 
$10,000 upon the death of Dr. Pendleton ceases upon the fail- 
ure of the plaintiffs hère to comply with a condition in the 
policy relied on by the défendant company, which is in the 
foUowing words : "And the omission to pay the said annual 
premium on or before 12 o'clock noon on the day or days 
above designated for the payment thereof, or failure to pay 
at maturity any note, obligation, or indebtedness (otber than 
the annual cost or loan) for premium or interest hereon, shall 
then and thereafter cause this policy to be void, without notice 
to any party or parties interested herein." 

It is not necessary, as has been contended by the plaintiffs, 
that the company should déclare a forfeiture or give notice 
that they claimed the benefit of this condition upon the fail- 
ure to pay either the premium or any obligation given for it ; 
the policy is self-forf eiting upon the failure to pay either the 
premium or any obligation given for it. Nor was the com- 
piiny bound to return the obligation upon its non-payment, 
or the part of the premium paid in cash, to give this clause 
effect.. 

By the undisputed facts in this case it appears that on the 
fourteenth day of July, 1871, when the second premium fell 
due, Dr. Pendleton gave the Memphis managers a sight draft 
for $44.50 on Greenwood & Co., of New Orléans, (which was 
paid in cash,) in part payment of the $364.60 premium due, 
and for the balance of $325 he gave a draft on the same 
house, payable three months after date, without grâce. Upon 
ëecuïing thèse drafts the renewal receipt, acknowledging the 
payment of the premium, was delivered, and before the year 
ended Dr. Pendleton, the life assui'ed, died. The draft also 
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contained a statement that it was given "for premium on 
policy No. 2346, which polioy shall become void if tliis draft 
is not paid at maturity," and bas never been paid. The de- 
fence of the company is that the condition for payment has 
been violated, and the policy ceased before the death of Pen- 
dleton. This is undoubtedly » good defenee, unlesa the law 
imposed some obligation on the company to perforai some 
duty in respect to the draft which it bas not performed, and 
the neglect of which precludes it from invoking the breach of 
the condition for payment as a defenee. In other words, if 
by ita own lâches, and neglect of the duty assumed by it as 
holder of the draft, the failure to pay has occurred, or the 
parties bave been injured, the company cannot rely on the 
breach of this condition as a defenee. What, then, were the 
duties imposed on the company as the holder of this draft by 
the eontract of the parties ? The défendant company claims 
that it was the duty of the drawer, or the plaintiffs, to place 
funds in the hands of Greenwood & Co. to meet this draft at 
its maturity, and if the proof shows there were no funds there 
on that day to pay it, the policy became void on non-pay- 
ment of the draft, whether you find as a fact that it was pre- 
sented on that day for payment or not, and certainly if you 
find that it was so presented. I do not think this is a cor- 
rect view of the law of the case or rights of the parties. This 
draft, according to its terms, being payable without grâce, 
was payable on demand, at the counting-housé of Greenwood 
& Co., in the city of New Orléans, on the fourteenth day of 
October, 1871. I hâve been inclined to think that if the 
draft was presented for payment on that day, at that place, 
and payment refused, the condition of the policy was broken ; 
and, on the other hand, if no presentment for payment was 
made at that time and place, there has been no breach. The 
eontract was that the sum should be paid at a particular 
time and place, or the policy should be void. If the com- 
pany did not bave the draft there at the time of maturity 
the condition could not be performed, and by its fault the per- 
formance became impossible, and, therefore, it cannot çlaim 
a breach. But I bave concludod that the true measure of 
v.5,no.3— 16 
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the duty of the company is to be found in the rules of law 
governing a holder of commercial paper, and that by the very 
fact of taking a draft like this they assumed, in référence to 
this paper, ail the duties devolving on a holder of it taken for 
any other considération, and were obliged to proceed with it 
as any holder would be under the commercial law. On the 
other hand, any neglect to proceed properly in the discharge 
of that duty would be excused under the same circumstances 
as sach neglect would" be excused with any other holder, and 
not otherwise. The condition in the policy was a security to 
the company, of which it can avail itself only by showing a 
strict compliance with that duty, or some lawful excuse for 
non-compliance. 

This was, in légal form and effect, a contract with the 
plaintiffs — the poliey-holders, the children of Dr. Pendleton 
— lo take from them the draft of a third person, negotiable 
in form, in payment of $335 of the premium due, secured 
by a stipulation that the policy should cease if the draft 
sbould not be paid at maturity. Now, what was the duty 
of the company and its agent? Its iirst duty was to fix- 
the liability of the drawer by proper demand, protest, and 
notice, if it did not negotiate it by indorsement and impose 
that duty on some other holder. The parties from wiiom 
they took the draft, the plaintiffs herc, had a right to this, 
and it might hâve been very material to them to hâve it done. 
Next, the duty the company owed the drawer was to notify 
him promptly and legally of any failure of the drawees to 
accept or pay. This draft being payable three months after 
date, the company was under no obligation to présent it for 
acceptance, but if it did undeftake to présent for acceptance, 
it should hâve proceeded in ail respects as if the obligation 
existed. There is no doubt the draft was sent fotward for 
acceptance, presented, and acceptance refused. The proof 
will show you the date of the transaction. The plaintiffs say 
it was nOt till September 29, 1871. It was not protested for 
non-acceptance, the agents of the company having directed 
that no protest should be made, and no légal or proper notice 
of non-ac-eeptance was given to thé Jrawor. This was a clear 
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breach of duty on the part of the company, and precludes it 
from claiming a forfeitare of the policy, unless excused, as to 
which I shall instruct you further on. If prétest and leG;al 
notice liad been given for non-acceptance, the company neet. 
not hâve presented for non-payment ; but, not having protested 
the note for non-acceptance, it was its duty to présent at 
maturity and demand payment. There is some dispute as 
to whether the note was preaentèd for payment on the day of 
its maturity, namely, October 14, 1871, or later, but there is 
no claim that it was protested for non-payment and légal 
notice given. The only notice was a letter from the agents 
dated November 20, 1871. This was not légal notice, and 
the drawer was clearly dischargod unless the neglect was 
excused. By this neglect, as well as the n^lect to prpteat 
and give légal notice for non-acceptance, the company pre- 
oluded itself from relying on a breach of the condition in the 
policy. Indeed, the legftl resuit is that the draft became pay- 
ment in fact, and there was no breach of the condition unless 
on the facts of the case the neglect has been excused. 

The only légal excuse would be want of funds in the hands 
of the drawees at the time of présentation; and this would 
not excuse if the drawer of the draft had reasonable ground 
to expect that bis draft would be accepted and paid by the 
drawees. You wiU therefore look to the proof and say 
whether the drawer had funds in the hands of the drawees to 
meet this draft, and, if you find he did not, then you will 
détermine whether there was reasonable expectation of accept- 
ance of payment. In determining this question you will look 
to the facts in proof on both sidçs, and détermine whether 
there was any contract between Pendleton and Greenwood & 
Co. thart his drafts should be accepted and paid, and if you 
find there was such a contract he was entitled to demand and 
notice. If there was no contract, but an arrangement,. and 
you find that Pendleton was a planter, and Greenwood & Go. 
his factors; that by the <jourse of.dealing between them they 
accepted and paid his drafts, advaneed him mpney, and dealt 
with him so as to justify him in expectiug-they would accept 
and pay without référence tp the state of the account; and if 
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yoti fiiid they paid other drafts and similar xmm to this Com- 
pany without funds, — thèse circumstances would show reason- 
able groimds of expectation to entitie him to demand and 
notice. On the other hand, if you find that Pendleton had no 
contract or arrangement with Greenwood & Co. to accept and 
pay, and that tbeir course of dealing did not justify him in 
drawing without funds, or that by the contract or course of 
dealing he was required to give them notice of drafts by let- 
ters of advice, and that no such letters were sent as to this 
draft, he had no reasonable expectation of acceptance or pay- 
ment without funds ; and if you find there was no provision 
made to meet this draft the plaintiffs cannot recover. You 
will apply thèse instructions to the présentation for accept- 
ance, and if you find there were neither funds, contract, or 
other arrangement, nor a reasonable expectation of acceptance, 
the failure to protest and give notice would be excused. If 
this default was thus excused, then it was still the duty of 
the Company to présent for payment on the fourteenth day of 
October, 1871. If you find the draft was presented on that 
day, protest and notice not having been given, or if you find 
it was presented af ter that da;y, you will apply thèse instruc- 
tions to that présentation also;' and if you find there were 
no funds, and no reasonable expectation of payment, the 
plaintiffs cannot recover. You are to détermine thèse ques- 
tions of fact on ail the prooî, and say whether the default of 
thé Company has beèn excused by want of funds and want of 
reasonable expectation of acceptance of payment. 

As to the proof of loss not being filed, it is conceded notice 
of the death was given. If, when that was done, the agents 
of the Company repudiated ail liability, aad informed the 
parties that the policy had lapsed, then no proof of loss was 
required by them, and the failure to file it cannot alter the 
case. If, however, the company or its agent did not thus 
waive proof of loss, then this action is prematurely brought, 
and the plaintiffs cannot recover until 90 days after proof 
filed with them. 

There is a clause' in this policy which authorizes ail unpaid 
premiums to be deducted. I think the inexorable logic of a 
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verdict for the. plaintiffs, on the instrucfiiona I hâve given you,t 
is that the premium has been in fact paid by the taking of 
this draft; but that question is out of the way, by the consent 
of the plaintiffs that you may deduet the draft and interest 
on it from any verdict in their favor. If you find for the 
plaintiffs, they are entitled to interest on tha policy from 90 
days after date of the notice of death 



Jackson, Eeceiver, ». Waldron. 

{Circuit Court, W. B. Tennessee. December 18, 1880.; 

1. Fbacticb— SBTTma Asidb Nonsuit — If no injury results to tie dé- 

fendant the court will set aside a nonsuit where it appears thitt the 
suit is meritorious and the plaintilï has been surprised by some defect 
which he did not discover in time to remedy. 

2. Bame — Case m Judgmbnt — The aifldavit of plaintiŒ's attorney stated 

that he mistook a seal to a déposition for the seal of the treasury 
department, and supposing he had compétent proof to sustain hia 
case went to trial, and was surprised to discover his mistake. Held, 
that under the Tennessee practice, the case being obvioualy merito- 
rious, the nonsuit would be set'aside notwithstandins the négligence 
of the attorney 

B. B. Barnes, for plaintiff. 

George Gillham, for défendant. 

Hammond, D. J. This case was tried by stipulation with- 
out a jury. It was a suit by the receiver of a national bank 
upon a note for |8,000, to which, among other defences, by 
spécial plea, the défendant pleaded that the plaintiff was not 
receiver as alleged. The plaintiff offered his own déposition, 
to which was attached what purported to be a copy of his 
appointaient, verified only by his own sworn statement that 
it was a true copy. This proof was rejected on objection by 
défendant as incompétent, because the appointment could only 
be authenticated by a proper certificate from the treasury de- 
partment at Washington, as.provided in the Eevised Statutes. 
Rev. St. § 882 et seq. Thereupon the plaintiff voluntarily took 
a nonsuit, which he now moves to set aside on payment of 
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the costs, and to reinstate the cause upon the docket. This 
is resisted upon the ground that it was gross négligence not to 
be prepared with the proof , and the court should not tolerate 
a practice encouraging such négligence ; and upon the further 
ground that the défendant, on a new suit being brought, wishea 
to change bis defence to a spécial plea of non estfactum, 

The attorney for the plaintiff, in support of the motion, 
files his affidavit stating that the papers had been mislaid 
until a féw days before the trial; that in looking over them 
he saw a seal and supposed it was the seal of the treasury 
department, and did not notice otherwise until the trial ; and 
that he was misled because no objection was taken before the 
trial. 

It is difficult to see how any one could mistake the mode 
of proof adopted in this déposition for that pointed out by 
the Eavised Statutes, but the attorney hère swears that he 
made that mistake, and the only question is whether the affi- 
davit shows sufficient cause. 

It was not formerly usual to grant a new trial after non- 
suit, but for the sake of obtaining justice it may now be had 
in that as well as other cases. Tidd's Pr. 905; Bac. Ab. 
tit. "Nonsuit;" Comyn's Dig. tit, "Pleader, XI.;" Sadler v. 
Evans, 4 Burr. 1984. An affidavit showing cause is undoubt- 
edly necessary, and this implies that there must be som& 
good and sufficient reason moving the court to exercise its- 
discretion to grant or refuse the motion. Dearing v. Taylor, 
1 Tenn. 49; Sharpléss v. Sevier, là. 117; McAllister v. Will- 
iams, Id. 119; Union Bank v. Carr, 2 Humph. 345; Trice v. 
Smith, 6 Yerg. 319; Sayers y. Holmes, 2 Cold. 259. 

We hâve no ctatute in Tennessee authorizing a court to set 
aside a voluntary nonsuit, but it is the constant practice to 
do it, as the above cases will show. The Code enacts that 
the plaintiff may, at any time before the jury retires, or be- 
fore the cause is finally submitted to the court, take a non- 
suit. T. & S. Code, 2964, 2966. Eead in the light of thfr 
very able exposition of the common law on this subject found 
in the case or Folger v. The Robert G. Shaw, 2 Woodb. & 
Llinot, 531, thèse statutes imply indulgence to the plaintiff 
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beyond the common-law rules in his favor, and, I think, sug- 
gest a more libéral policy than, without those statutes, we 
would- be autiiorized to adopt. In McAllister v. Williams, 
supra, it ie said that tho setting aside a nonsuit so aa to make 
way for a trial is more to be compared with the principlea 
whieh govern the court in granting continuances than those 
which obtain in granting a new trial. And in Williams v. 
Sinclair, 3 McLean, 289, it is said, where a plaintiff has suf- 
fered a nonsuit through gross carelessness, or where it is 
manifest from the trial that he is without merits, the court 
will not set aside the nonsuit. But where the plaintjff has 
been surprised, or where it is clear he has merits, the nonsuit 
will be set aside. This will be done on both grounds for the 
purposes of justice. As the court usually requires the plaiii- 
tifï to pay, at least, the costs of the trial, if not ail the costs 
that hâve accrued, no hardship is imposed on the défendant. 
In Sharpless v. Sevier, supra, a failure to procure document- 
ary proofs, after exertions made, was held sufficient, and I 
-think ail the Tennessee cases above cited indicate a very lib- 
éral practice on this subjeet. 

The case of Murray v. Marsh, 2 Hayw. (N. C.) 472, de- 
«ided by Mr. Chief Justice Marshall and Mr. District Judge 
Potter, coming as it does from that source, and our mother 
state, from which we hâve derived many of otir laws, is 
strongly against the plaintiff hère, and but for the considéra- 
tions above mentioned, arising out of our own state practice, 
would be conclusive. In that case dépositions supposed to 
be sufficient were rejected, because not properly taken; and 
it was held that if a plaintiff, supposing himself ready, press 
for trial, and it is found on trial that the testimony he relied 
on cannot be given in évidence as he expected, and he be non- 
:suited, the allégation of surprise shaU not prevail to set 
aside the nonsuit." So, in Thompson v. Thompson, là. 612, 
where an attested copy of a bill of sale was ofEered, in the 
absence of the original, a motion to set aside the nonsuit 
was refused, because that was not surprise but négligence. 
And see Arrington v, Coleman, Id. 489, and the cases cited in 
.the note to lîutledje v. Read, Id. 428, (2d Ed. by Battle;) 



248 



FBDBBAL BEPOBTEK. 



Person v. Davey, 1 Murph. 115; Lester v, Zachary, 1 Caro- 
lina Law Eeports, 60; Wellhom v. Younger, 3 Hawks. 205, 

Thèse North Carolina casea would forbid the setting aside 
this nonsuit; but, as it is clear that a new suit could be 
brought in this case, no injury can resuit to the défendant 
by re-instating this one, which is obviously a suit of merit on 
the part of the plaintiff. It seems to me this is a controlling 
considération in the case. The court will, at least in Ten- 
nessee, lend a ready ear to applications of this character, if 
the suit of the plaintiff be meritorious; but will not consider 
them favorably if it appear that there is no merit in the 
plaintiff's case. 

The défendant, underthe circumstances, should be allowed 
to reform his pleadings, if he shall be so advised. The plain- 
tiff will pay ail the costs of the suit, and, upon their pay- 
mem, let tho nonsuit be set asido. 

Motion granted. 



NATioN^ft AivBANY ExcHANGB Bank V. HiLLS and others. 

(Cirouit Court, 2f. D. New York. November, 1880.) 

1. Bhaees of National Banes — State Taxation — Statutb of New 
YoHK— Rev. St. i 5219. — An act of the législature of the state of New 
York, paased April 23, 1866, provided in substance that a bank share- 
holder, who had been assessed upon the value of his shares, was not 
entitled to any déduction on account of his debts, although the gér- 
erai laws of the state provided that in the assessment of Personal prop- 
erty a déduction should be made for the debts owing by the person so 
assessed. Held, that such provision of the act of 1866, so far as it 
related to the shares of a national banking association, violatftd the 
restriction contained in section 5219 of the Revised Statutes, which 
provided that the taxation of euch shares should not be at a greater 
rate than was assessed upon other moneyed capital in the hands of 
individual citizens of the state. 

Dolan V. People, 36 N. Y. 59. 

People y. Weamr, 100 U. S. 539 

2 Same— Samb. — The New York court of appeals havîng determined 
(Dolan V. People, 36 N. Y. 59) that the act of 1866 established a system 
of taxation for bank shares " peculiar to itself and independent of the 
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gênerai System' of taxation In existence in the state," and that " the 
act was intended as a substituts for the then-existing mode cl assess- 
ing and taxing that portion of the property of the state in the capital 
of such moneyed corporations," hdd, that an assessment of theshares 
of a national banking association made under such act was void for 
want of power in the assessors to make such assessment. 
3. National Bahk— CoiiLBCTioN of Taxes— Injtjnction.— In such case 
a bill in equity will lie, upon the complaint of a national bank, to 
restrain the collection of the amounts severally assessed upon tte 
shares of the respective sbareholders, in order to prevent a multiplio- 
ity of suits.— [Ed. 

In Equity. 

This was a suit to restrain the collection of a tax assessed 
against the sbareholders of a national bank. 

Matthew Haie, for complainant. 

R. W. Peckham, for défendants. 

Wallace, D. J. The complainant bas filed its bill in equity 
to enjoin the collection of a tax assessed in 1879 against its 
sbareholders by the board of assessors of the city of Albany, 
the défendants being the ofiScers of the city charged with the 
collection of taxes. 

The bill proceeds upon the theory — First, that the assess- 
ment against the sbareholders is void, because there was no 
légal authority for making any assessment; second, if not 
void, for want of original authority, it was based upon a rule 
of unequal valuation of différent classes of property, inten- 
tionally adopted by the assessors in order to discriminate 
unjustly against sbareholders of national banks, and was 
«xoessive, and as to the excess the collection of the tax should 
be restrained. Both of thèse théories are grounded on that 
section of the act of congress relating to national banking 
associations, whicb restricts taxation of shares in such asso- 
ciations imposed by the authority of the state within which 
the association is located, by providing that the taxation 
shall not be at a greater rate than is assessed upon other 
money capital in the hands of individual citizens of such 
States. 

The assessment complained of was made under color of an 
act of the législature of this state, passed April 23, 1866, 
entitled "Au act authorizing the taxation of banks and sur- 
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plus funds of savings banks." This act, as construed by th& 
highest court of the state, in view of previous législation, and 
upon considération of the variouB provisions and directions of 
the act itself, established a System of taxation for bank shares 
"peculiar to itself and indépendant of the gênerai System of 
taxation in existence in the state," and upon this ground it 
was decided by the court of appeals (Dotan v. People, 36 N. 
Y. 59,) that a bank shareholder, who had been assessed upon 
the value of his shares, was not entitled to any déduction on 
account of his debts, although the gênerai laws of the state, 
and the local law relating to assessments in the ciiy of 
Albany, contained provisions whereby, in the assessment of 
Personal property, a déduction should be made for the debts 
owing by the person assessed, 

So far as this act contravenes the law of congress by im- 
posing a tax upon shares of national banking associations at 
a greater rate than is assessed upon other moneyed capital in 
the hands of individuals, concededly it cannot stand ; but the 
point in controversy is whether an assessment made under 
the act is void for vrant of power in the assessora to make any 
assessment, or is only erroneous when made without granting 
the déductions allowed by the gênerai laws of the state. If 
the assessors hâve no power to make a valid assessment of 
the shares eo nomine, or against the owners for the value of 
their shares, the whole foundation of the taxation fails. On 
the other hand, if thé assessors hâve authority to assess under 
the statute in question or under the other statutes of the 
state, then the inquiry arises whether the assessment is er- 
roneous, because the proper déductions were denied, or 
because a ruie of valuation which discriminated unfairly 
against the stockholders was adopted; and, this being so, 
whether there is any remedy except in a direct proceeding to 
review the assessment. Obviously, if the first theory of the 
complainant is sound, it is of no importance whether the 
shareholders of the complainant were, in fact, owing debts 
which should hâve been deducted from the assessment or not, 
because there was no jurisdietion for any action on the part 
of the assessors. 
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In the view of the case which I am constrained to adopt, it 
will not be necessary to examine the second theory which 
has been alluded to — a theory which, upon the fact's, involves 
several difficult and doubtful questions of law; but I am of 
the opinion that the only authority for the assessmeht is to 
be found in the statute of 1866, and that act, as respects the 
taxation of shares in national banking associations, is radi- 
cally vicions and can hâve no opération. This conclusion is 
predicated upon the décision in Dolan v. People, and upon 
People 4. Weaver, 100 U. B. 539. 

The construction given to the act in Dolan v. The People is 
explicitly to the effect that the act is intended to establish a 
System of taxation for bank capital peculiar to itself, and 
independent of the gênerai System of taxation in existence in 
the state. It is there declared that "the act was intended as 
a substitute for the then-existing mode of assessing and tax- 
ing that portion of the property of the state invested in the 
capital of thèse moneyed corporations." If this is the correct 
exposition of the statutory intent, it cannot be questioned 
that the act must stand or fall upon its own provisions, and 
cannot be sustained by treating it as a part of the gênerai 
System of taxation, and reading it as though it contained 
those provisions found in other parts of the system which 
would secure to the holder of bank shares the same ex- 
emptions and privilèges allowed to the holders of other money 
capital. Accepting this as the true construction of the law, 
it was held by the suprême court of the United States, in 
People V. Weaver, that the opération of the laws to impose upon 
a citizen of the state, whose money was invested in bank shares, 
a greater rate of taxation than was imposed upon those whose 
capital was otherwise invested, is in violation of the prohibition 
of the law of congress. It was only necessary to décide in 
the particular case that the person assessed was entitled to 
the déduction from bis assessment on account of bis debts 
which he claimed, and the question was not before the court 
whether or not the whole assessment was yoid; but the opin- 
ion prôceeds upon the ground, and expressly déclares, that 
the statute of the state is in conflict with the act of con- 
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gress, because it does not permit such déduction on account 
of debts. 

It would seem that thèse décisions are conclusive to the 
efféct that the act of 1866 is to be regarded as though it 
in terms declared not only that the shares in national bank- 
ing associations should be taxed at a rate and upon an 
assessment prohibited by the act of congress, but also as 
though it declared that no other tax should be imposed on 
account of such shares, because, being a substitute for the 
existing provisions of the gênerai laws as respects the taxa- 
tion of capital represented by bank shares, it is by implication 
a repeal of those provisions. 

The décisions of the courts of a state in the construction of 
a state statute, •where no fédéral question is involved, are 
conclusive upon the courts of the United States, and the con- 
struction which was given by the court of appeals to this 
statute bas been recognized as controUing and final by the 
suprême court of the United States. But it is urged on be- 
half of the défendants that the court of appeals may recon- 
sider its views in the light of the décision of the suprême 
court, and the conséquences which ensUe from that décision. 
Undoubtedly thèse conséquences may be serious, as share- 
holders of national banks may in some instances escape 
the payment of taxes upon their personal property to the 
extent such property is invested in bank shares. This con- 
sidération, as -well as those graver ones which lead courts to 
seek for some construction of law which will uphold it if possi- 
ble, would appeal with great force to any tribunal before which 
the question originally presented might come. But this court 
must take the law as it finds it, and must aocept the décision 
of the court of appeals as authoritative. This court cannot 
substitute in the place of that décision its own judgment as 
to what the court of appeals might possibly décide upon a 
reconsideration of the questions involved. 

Besides the décision of the court of appeals, référence 
should be made to the act of the legistature of June 26, 1880, 
as a législative exposition of the act of 1866. The later 
act is clearly intended as a substitute for the act of 1866, 
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and doea not vary essentially in its provisions from the eàrlier 
act, exeept that it expressly déclares that in the assessmeut 
of bank shares each stockholder shall be allowed ail the dé- 
ductions and exemptions alldwed by law, in assessing 'the 
value of other taxable personal property owned by individûal 
citizens of thé state, and the assessment and taxation shall 
not be at a greater rate than is made or assessed upon other 
moneyed capital in the hands of individûal citizens of this 
state. This act was wholly unnecessary, if, as iscontended 
for the défendants, the original act should be construed as 
though the provisions of the gênerai laws relating to réduc- 
tions were incorporated in it. It is much to be regretted 
that the conclusions thusreachéd may lead to the loss of 
a large sum in taxes justly due from tax payers to the 
municipality represented by the défendants. But the resuit 
must be attributed to ill-considered législation, which, by 
attempting to impose an exceptional and unjust rule of tax- 
ation upon shareholders of national banks, has sô far over- 
shot its mark as to exonerate them from any taxation. 

It is insisted for the défendants that the complainant iânot 
the proper party to resist the payment of the tax, and that 
the stockholders are the only persons who can complain ; and 
it is also insisted that an action to enjoin the collection of 
the tax is not the appropriate remedy. Thèse objections 
may properly be considered together. The gênerai rule that a 
bill in equity will not lie to restrain the collection of a tax is 
familiar ; but the right to the relief sought hère rests upon the 
ground that it is necessary to prevent a multiplicity of suits 
likely to arise, owing to the peculiar position which the com- 
plainant occupies toward its shareholders on the one side, and 
the défendants on the other. 

The act of 1866 makes it the duty of every banking asso- 
ciation to retain so much of any dividend or dividends belong- 
ing to its stockholders as may be necessary to pay any taxes 
assessed in pursuance of that act, and the case shows that 
most of the shareholders of the complainant paid to the com- 
plainant the amounts severally assessed upon their shares for 
the tax in controversy, or allowed the amount of the assess- 
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ments to be retained from their dividends, but that prior to 
tbe commencement of this action a considérable number of 
the shareholders filed tbeir protest and forbade the coraplain- 
ant to pay over the amounts or to retain them for the purpose 
of paying the tax. The statute imposes a duty on the com- 
plainant in the nature of a trust, but which it can only dis- 
charge at the péril of being subjected to numerous suits at 
the hands of those whose money it retains. As is said in the 
similiar case of Cumminga v.. Nat. Bank, 101 U. S. 167, "it 
holds a trust relation which authorizes a court of equity to 
see that it is protected in the exercise of the duties pertaining 
to it. To prevent multiplicity of suits, equity may interfère." 

It is true the statute in terms does not require the bank to 
pay the taxes asseesed against its shareholders, but by neces- 
sary implication it authorizes the bank to do so, and thus 
brings the case precisely within the f acts of Cummings v. Nat. 
Bank. That case must be regarded as a décisive authority 
against the objections urged hère to the right of the com- 
plainant to the relief demanded. 

A decree is ordered for the complp.înant. 



Stanley v. Board op Sup'rs of Albany County. 
(Circuit Court, N. D. New York. , 1880.) 

1. JUBIBDICTION OP ClBCUIT COUBT — SUIT B Y ASSIGNEE — ACTOFMAKOE 

3, 1875 — Under the act of March 3, 1875, no circuit court canas- 
Bume jurisdiction of any suit founded on contract in favor of an 
assignée, unless a suit might hâve been prosecuted in such court to 
recover thereon if no assignment had been made, except in cases of 
promissory notes negotiable by the law merchant and bills of ex- 
change, even in cases where no plea has been interposed to tlie juris- 
diction, nor objection taken to the jurisdiction either upon the trial 
or argument. — [Ed. 
Jackson v. Ashton, 8 Pet. 148. 

Wallacb, d. J. The complaint in this action must be dis- 
missed because the court has no jurisdiction of the contro- 
versy it diseloses. Tbe action is for money had and received, 
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and is brougbt by the plaintiff as the assignée of Chauncey P. 
Williams, who, as appears by the complaint, was a résident of 
the city of Albany, in this state. The action involves the 
right of the défendant to retain certain sums of môney col- 
lected as taxes which the plaintiff allèges were illegally exi- 
acted. By the act of congress Of March 3, 1875, it is provided 
that ho circuit court shall bave cognizance of any suitfounded 
on contract in fayor of an assignée unless a suit might bave 
been prosecuted in Buch court to recover thereon if noassign- 
meht h'ad beèn made, except in cases of promissory notes 
negotiable by the law merchant and bills of exchange. This 
act modifies section 11 of the act of September 24, 1789, 
known as the judiciary act, but not in a manner to affect the 
présent question. The plaintiff's assignor could not bave 
prosecuted the suit because he was a< citizen of the same state 
with the défendant. 

This disposition of the case cajinot be obviated by the fact 
that the défendant bas not interposed a plea to the jurisdic- 
tion, or objected to the jurisdiction upon the trial or argu- 
ment. The objection would be fatal whenever and ■wherever 
raised. In Jackson v. Âshton, 8 Pet. 148, the suprême court 
reversed the decree of the court below, and dismissed the 
appeal when it did not appear in the Mil of complaint that 
the parties were citizens of différent states, although the 
counsel for the appellee was anxious that the court should 
hear and détermine the case, and waived the objection. 

The court is not permitted to take cognizance of the cou- 
troversy which bas been brought before it. 

The complaint is dismissed accordingly. 
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low v. durfee. 
{Œreuit Court, D. Massachusetts. December 30, 1880.) 

1. Suit Against Insoi^vent— Defencb by Assignée— CosTS.—Pending a 
suit upon a promissory note by a citizen of New York against a citi- 
zen of Massacliusetts, the défendant was adjudged an insolvent under 
the law of the latter state, and his assignées tliereupon came in and 
defended, and subsequently submitted to hâve the case defaulted. 
Eeld, that the action should be dismissed, as against the assignées, 
■without costs, unless the plaintiff elected to take judgment for the 
purposes of proof in insolvency, in which case that élection was to be 
expressed in the judgment, and no exécution should issue. 

SL Impeisonmbnt for Debt— Rev. 8t. H 990, 991.— Theintent of sections 
990 and 991 of the Revised Statutes, relating to imprisoraent for debt, 
is that in civil actions for debt the défendant shall be subject to im- 
prisonment, and be released therefrom, precisely as he would be under 
the law of the state. 

8. Same- Gen. St. dp Mass. e. 118,} 78 — Uev. St. f 990.— Section 78, e. 
118, of the General Statutes of Massachusetts, provides that a debtor 
who has received his certiflcate of discharge shall be forever there- 
after discharged and exempt from arrest and imprisonment in any suit 
or upon any proceeding for, or on account of, any debt or demand 
which might hâve been proved against his estate. Héld, that this 
express exemption of discharged insolvents from imprisonment upon 
provable debts was a " modification * * * upon imprisoment for 
debt," within the meaning of section 990 of the Eevised Statutes 
relating to imprisonment for debt. — [Ed. 

Action of contract upon a promissory note by a citizen of 
New York against a citizen of Massachusetts. Pending the 
suit, the défendant was adjudged an insolvent under the in- 
solvent law of Massachusetts. His assignées came in and 
defended, but they and the debtor afterwards submitted to 
hâve the case defaulted. The défendant then set up that he 
had received his disciiarge under the state law, and moved 
that the exécution to be issued upon the judgment should be 
limited so as not to ran against his body. The plaintiff 
moved for a judgment forfuU costs against the assignées, and 
for an unrestricted exécution against défendant. 

F. Dabney, {H. W. Suter with him,) for plaintifif. 

M. F. Dickinson, Jr., for the assignées. 

A. Euss, for défendant. 
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LowELL, G. J. 1. Nearly ail the costs which are taxable 
in this case were those of the attachments on mesne proeess; 
and, if the plaintiff elects to prove his debt in the insolvency 
proceedings, the taxable costs wiU be paid in full. This be- 
ing 80, 1 see no propriety in charging the assignées personally 
with this burden, incurred before they were appointed. And 
I hâve no power to say that it shaU be paid eut of the assets. 
Their appearance in the case was proper enough, if they 
wished to Bee that an excessive judgment ■was net rendered 
against the debtor for the purpose of being proved ; for they 
couid not know whether or not the plaintiff would elect to 
prove. That right of élection is not yet ended, for the estate 
is not fuUy settled. How far costs, which the assignées could 
not haye had anything to do with in their inception, should 
be paid by the assets, if the plaintiff does not choose to prove 
his debt, should be left to the assignées under the direction 
of the court of insolvency. In the course which the case has 
taksn, no additional costs bave been incurred in conséquence 
of the appearance of the assignées. 

2. The insolvent law of Massachusetts (Stat. 1838, c. 163, 
§ 7, now embodied in Gen. St. c. 118, § 78) provides that a 
debtor who has received his certificate of discharge shall be 
forever thereafter discharged and exempt from arrest and 
imprisonment in any suit or upon any proceeding for, or on 
account of, any debt or demand which might bave been 
proved against his estate. The plaintiff admits that his 
debt is of that kind. 

In 1854 Mr. Justice Curtis refused to grant a pétition like 
that of the défendant hère. Catherwood v. Gapete, 2 Curt. 
C. C. 94. At that time, the act of congress adopting state 
laws concerning imprisonment for debt was that of 1839, (6 
Stat. 321,) which enacted that no person should be imprisoned 
for debt in any state upon proeess issuing out of a court of 
the United States, where, by the laws of suoh state, imprison, 
ment for debt had been abolished; and that where, by the 
laws of a state, imprisonment for debt should be allowed 
under certain conditions and restrictions, the same conditions 
aud restrictions should be applicable to the proeess issuing 

v.5,no.3— 17 
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out of the courls of the United States. The leamed judge 
held that this insolvent law was neither an act abolishing 
impriaonment for debt, nor one allowing it under certain con- 
ditions and restrictions, but one which steered between the 
t,wo, and abolished imprisonment absolutely, but only as to 
a certain class of persons. 

He held, further, that the case did not corne under the la-w 
conforming our processes to those of the state, beoause that 
law, at that time, was the act of 1828, which was not pro- 
spective, and, therefore, did not apply to the insolvent law of 
Massachusetts, which was first passed in 1838. 

Both of the laws of the United States, upon which this 
décision rested, hâve been changed since 1,854. The act of 
1867, now Eev. St. § 990, instead of saying that when the 
state law allows imprisonment upon certain conditions, etc., 
says : "Ail modifications, conditions, and restrictions upon im- 
prisonment for debt, provided by the laws of any state, shall 
be applicable to the process issuing from the courts of the 
United States to be executed therein." This change of lan- 
guage is material. The ruling of Judge Gurtis was that the 
clause in the act of 1839 was applicable to those laws which, 
permitting imprisonment, required certain formalities before 
the arrest, or restricted the duration of the imprisonment. 2 
Gurtis, G, G. 95. If, therefore, the state had abolished 
imprisonment in ail possible classes of civil cases, excepting 
one, no mattor how infrequent that class might be, it would 
be neither a law abolishing imprisonment for debt, nor one 
allowing it under conditions and restrictions. To meet thèse 
objections Gongress passed the act of 1867. See U. S. v. 
Tetlorv, 2 Lowell, 159. By this act, in the clause which I 
hâve above cited, ail modifications upon imprisonment for 
debt are adopted. Is not the express exemption of discharged 
insolvents from imprisonment upon provable debts a modifi- 
cation upon imprisonment for debt ? I so consider it. It is 
certainly a modification of the gênerai law of imprisonment 
for debt, and that is what the statute means. The intent of 
Eev. St. §§ 990, 991, is that in civil actions for debt the défend- 
ant ehall be subject to imprisonment, and be released there- 
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from, precîsely as lie would be under the law of the state. The 
plaintiff admits that under section 991, if the insolvent had 
been in prison when the discharge \ras granted,. he could 
immediately thereafter demand his release ; but, as he was 
not, it is insisted that he must now be imprisoned. When he 
is once in prison the plaintiff will be prepared to argue that 
he cannot be released, because the judgment has been ren- 
dered since his certiôcate of discharge in insolvency was 
granted, and, therefore, is not affected by it. The statute is 
not open to the reproach of having omitted to provide for this 
case. The two sections reach ail cases provided for by the 
laws of the state. 

Again, the other difficulty, which existed in 1854, has dis- 
appeared. The Eevised Statutes hâve adopted the forms and 
modes of proceeding of the several states, not as they were in 
1828, but as they were in 1874, and shall be from time to 
time. Eev. St. § 914. We are bound, therefore, to issue 
such an exécution as the courts of the state would issue in 
like circumstances ; and that is an exécution against the 
property, but not against the body, of the défendant. Choieau 
V. Richardson, 12 Allen, 365. 

The objection of the plaintiff that this exemption extends 
only to the territory of Massachusetts is sound in law, and if 
the pétition asked for a modification of the judgment, so that 
no proeess should ever issue anywhére in any action founded 
upon this judgment, itmust be refused; but ail thatis asked 
for is a modification of a writ, which is available only within 
this district, which is co-extensive with the commonwealth of 
Massachusetts. 

Action dismissed as against the assignées, without costs, 
unless the plaintiff elects to take judgment for the purposes 
of proof in insolvency, in which case that élection is to be 
expressed in the judgment, and no exécution will issue. If 
exécution is taken out, it is to be against Durfee only, and to 
be modifled as prayed for. 
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PlATT V. COLE. 
(Cireuif Court, D. New EampsMre. December 21, 1880.) 

1. Pleading — DiBCHAKaB ni Bahkbuptct— Genbbai. IsstrE — New 
Hampshieb. — A discharge in bonkruptcy sincé action brought, may 
be pleaded in New Hampshire, against the f urther continuance of the 
action, together wîth the gênerai issue, when such pleas are filed at 
the same time. — {Sia. 
T'i-mv. Eunmn,MN. H. 121. 

Action on the case witli one count in trover, and one spé- 
cial count to recover the value of certain timber and other 
chattels, alleged to hâve been obtained by the défendant from 
the firm of Mowre, Call & Benson, of New York, now bank- 
rupts, by way of illégal préférence, the plaintiff being their 
assignée in bankruptcy. The action was entered in October, 
1877; but, by consent, the défendant was not required to 
plead untU January 1, 1880, when four pleas were filed: 
First, the gênerai issue ; second, third, and foiirth, pleas of a 
discharge of the défendant in bankruptcy since the action 
was brought. The plaintiff moved to set aside the first three 
pleas on the ground that they were overruled by the fourth, 
which, in its form, was a plea against the further continu- 
ance of action. 

A. B. Hatch, for plaintiff. 

Strout dt Holmes, for défendant. 

LowELL, C. J. The plaintiff insista that a plea puis dar- 
rein continuance overrules ail former pleas, and that a plea of 
discharge in bankruptcy, obtained af ter action brought, should 
be pleaded either puis darrein, or at least in bar of the fur- 
ther maintenance of the action, and that in either form it ought 
to overrule other pleas. By the law of New Hampshire, the 
fourth plea is not puis darrein, because no pleadings had been 
entered before it was filed. The question, therefore, is 
whether, in the form in which it is made, it overrules the 
others. 

In England a question of costs appears to hâve been in- 
volved in the point, whether a plea was to the further main- 
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tenance of the action or in bar generally, and it was decided 
in Harris v. James, 9 East, 8^, that under the statute of 5 
Geo. II. e. 30, § 7, such a plea, in case of bankruptcy occur- 
ring before suit brought, but the discharge granted pending 
the action, might be pleaded in bar generally, and that the 
défendant should recover his costs. The statute in question, 
after providing for the discharge, declared that if the bank- 
rupt should afterwards "be arrested, prosecuted, or impleaded 
for any debt due before such time as he became bankrupt, he 
Bhould be discharged on common bail and might pleâd in gên- 
erai, " etc. It required a very f orced and ingénions construction 
to make this word "afterwards" refer to the bankruptcy instead 
of the discharge, but the court did give it that meaning. That 
case has been overruled in England; the judgcs, to be sure, 
Baying that though they did not understand its reasoning, that 
they should bave been bound to foUow it if the bankrupt law 
had not been changed. Jones v. Hill, L. E. S. 213, 230. 
The bankrupt law had not been changed in any essential par- 
ticular, so far as it bore on that case, but a slightly différent 
collocation of the words made the meaning a little plainer, 
and the repeal and re-enactment of the law gave the court 
the technical opportunity to correct their former error. 

Our statute, however, does not bave any such expression 
as "afterwards." It provides (Rev. St. § 5119) that it may 
be impleaded by a simple averment that on the day of ita 
date a discharge was granted ; setting f orth in full as a fuU 
and complète bar to ail suits brought on any such debts, 
claims, liabilities, and demanda; that ia, which might hâve 
been proved. The word "afterwards" is not hère in connec- 
tion with suits brought. It might be supplied by construc- 
tion, but that ia quite différent from dropping it by construc- 
tion. Section 5106 provides for continuing actions pending 
at the bankruptcy to give the défendant an opportunity to 
plead his discharge, and, for aught that I see, to plead it gener- 
ally. This right to a stay until the discharge is passed upon 
is precisely what the queen's bench, in Jones v. Hill, say waa 
not the law of England, though the chief justice thinks it 
•would be better if it were so, (see L. E. 5 Q. B, 234,) and was 
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the very point of their décision. Our law, therefore, may 
fairly bear the construction, which was toc refined when ap- 
plied to the English statuts. 

Considered merely as a matter of form, it must be admitted 
that when a bar does arise after action brought, the most 
ordinary way of pleading is to conform to the fact and show 
that it is to the further continuance of an action, properly 
begun, that you interpose this defence. But, when we con- 
sider the bearing of the argument upon this case, I see no 
reason why the plea which the statute gives should overrule 
ail other defences. The true intent and spirit of the law 
would not be carried out by such a ruling. The bankrupt 
act means that in actions pending on provable debts, the 
bankrupt should hâve the same benefit of his discharge in ail 
substantial respects as if he had obtained it before suit. No 
doubt it might hâve been wise to make some provision for the 
costs of a suit lawfuUy begun before the bankruptcy of the 
défendants. I do not décide positively upon the effect of the 
statute in this respect, because in this case, as I shall show, 
the law of New Hampshire does not differ from what I sup- 
pose to be the true intent of the bankrupt law. In Massa- 
chusetts a somewhat similar question came up, but in a 
wholly différent way. In that state, by statute, when a dis- 
charge in bankruptcy was pleaded, and the plaintiff discon- 
tinued or was nonsuited solely by reason of that plea, the 
défendant was to recover no costa. In this state of the law 
it was held that the plaintiff had a right to discontinue when 
such a plea was pleaded, tliough thore were other defences set 
up, becausG he might elect to accept this plea and save his 
costs ; and thereupon, if the défendant insisted upon going to 
trial, the court below should hâve required him to rely on his 
other defences. Goward v. Dunbar, 4 Cush. 500. I do not 
understand that there is any similar statute or praetice to 
govern this case. 

Coming, now, to the technical question whether, by the law 
of New Hampsliire, whose forms and modes of proceeding 
govern this case, unless répugnant to the bankrupt law, the 
fourth plea overrules the others, it seems, by the authoritiea 
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cited at the tar, that Buch is not the effect of any plea vrhen 
it is filed Bimultaneously with the others. I am unable to 
(listingTiish this case from True v. Huntoon, ôé N. H. 121, 
which décides that point. 
Motion to set aside pleas denied. 



Hughes v. Elsheb. 

{Cireuît Court, D. New Bampshire. December 28, 1880.) 

l. Plea nr Abatement— Motion foe New Trial Pendutg in Stath 
Court. — Plaint iff brougbt an action in the circuit court for the dis- 
trict of New Hampshire for breach of covenant contained in a deed 
purporting to convey certain land. The défendant pleaded in abate- 
ment a bill of complaint and motion for a new trial of actions, 
founded upon a part of the purcliase-money notes, then pending in 
the State court. Ileîd, that the plea in abatement was bad. — [Ed. 

Covenant. Plea in Abatement. 

W. H. Dodge and Mr. Copeland, for plaîstiff. 

Thomas J. Smith, for défendant, 

IvOWELi., C. J. In tîiis action of covenant broken, the plain- 
tif, Patrici Hughes, of Dover, New Hampshire, déclares that 
the défendant, Martha Elsher, of Jersey City, New Jersey, in 
Oetober, 1870, in considération oï $3,500, paid her by the 
plaintiff, made and delivered to him a deed, executed by her 
as gnardian of her minor children, purporting to convey to 
him certain land in Dover, and covenanted that she bad com- 
plied with the requirements of the statute in relation to sales 
by guardians, whereas she had failed to follow the statute in 
certain particulars, by reason of which omissions the plain- 
tiff acquired no title to the lands. 

The défendant pleads that the plaintiff bas brought a bill 
of complaint and motion for new trial against her in the 
suprême court of New Hampshire, a copy of which is made 
part of the plea, in which the plaintiff sets out that he agreed 
with the défendant to pay her the sum of $10,000 for the 
brewery of her late husband in Dover, consisting of the land 
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in question and certain personal property ; that he received 
from her the deed mentioned in tlie déclaration, and a deed 
of her dower estate, and there is a clear implication that he 
received a suitable transfer of the chattels and personalty; 
that he paid about one-third of the purchase money in cash, 
and gave her six notes for the remainder, three of -which he 
paid at maturity, and the other three hâve been sued by the 
défendant, and judgment recovered against him and satisfied 
by levies npon his property; that since the recovery of the 
judgments he had learned the invalidity of the défendant 's 
deed, and now asks for a new trial of the three actions in 
which thèse judgments wera recovered. 

The pendency of the bill is pleaded in abatement. • The 
plaintiff makes three objections to the plea, ail of which must 
prev^il : (1) It does not appear there is an action pending 
elsewhere. The bill of the plaintiff is an application to the 
équitable jurisdiction of the suprême court of New Hamp- 
ghire to enable him to maintain one. To test the soundnesa 
of this position, it is only necessary to suppose that I should 
abate this writ, and then the suprême court of New Hamp- 
ehire should refuse the pétition for a new trial. (2) A de- 
fence to an action upon the notes, though it may rely upon 
the same breaches of covenant as are sued upon in the action, 
would not, even within the same jurisdiction, be a ground of 
abatement. It would be a reason for requiring the plaintiff 
to elect between his defence and his action. (3) That the 
pendency of an action in a state court within this circuit is 
not ground for abating one in this court, is entirely settled by 
authority. Wadleigh v. Veazie, 3 Summer, 165; White v. 
Whitman, 1 Curtis, 494; Lymcm i. Brown, 2 Curtis, 659; Lo. 
ring v. Marsli, 2 Cliff. 311. 

Plea overruled. 
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Blaib ». West Point Psecinct. 

{Okeuit Court, B. Nébraska. January, 1881.) 

1. Peboinct Bonds — Liabilitt of Prbcinct — Statutb op Nebkaska.- 

A statute of the state of Nébraska provided, inUr alia, that " any pre- 
cinct, in any organized county in this state, shall hâve the priyilege of 
voting to aid works of internai improvement, and he entitled to ail 
the privilèges conferred upon countles and cities by the provisions of 
this act, and in such case the [county] commissioners shall issue spé- 
cial bonds for such precinct, and a tax to pay the same shall be levieà 
upon the property within the bounds of such precinct. buch precinct 
bonds shall be the same as other bonds, but shall contain a statement 
showing the spécial nature of such bonds. ' ' Edd, that a precinct issu- 
ing bonds under the terms of this statute was not thereby impliedly 
created a body corporate in order to insure the collection of the cou- 
pons attached to such bonds. 
Jordon v. Cois County, 3 Dillon, 185, 

2. Sahe — Notice— REFEnENCB to Statute. — EM,furtlier, that the mère 

fact that the bonds did not show upon their face that they were issued 
on behalf of the precinct was immaterial, when such fact appeared 
in the statute referred to upon the face of the bonds. 

3. Same— Ljability of Coxjntt— Statute dp Nebkaska.— S^d, /«riAer, 

that such bonds, when issued by the proper offlcers of the county, 
were, in légal effect, bonds of the county, although voted by the in- 
habitants of the precinct, and to be paid by a tax to be levied upon the 
property within the precinct. 

4. Bame— Collection op Cottpons — Manbamus. — EM,further, In an 

action on the coupons attached to such bonds, that suit should be 
brought against the county, and that the judgment, when recovered, 
should be enforced by mandamus against the offlcers of the county, 
commanding thetn to levy and collect upon .the property within the 
bounds of the precinct the sum required for the payment of the judg- 
ment. — [Ed. 

On Demurrer to Amended Pétition. 

This suit is brought upon coupons attached to certain 
bonds executed by the board of county commissioners of the 
county of Cuming on behalf of the West Point precinct, for 
the purpose, it is alleged, "of aiding the West Point Manu- 
facturing Company in improving the water-power in the Elk- 
horn river for the purpose of propelling public grist-mills, and 
other Works of internai improvements of a public nature, in 
eaid West Point precinct." 
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The statute under which the subscription waa macle, in so 
far as it is necessary to be quoted, is as follows : 

"That any county or city in the state of Nebraska is hereby 
authorized to issue bonds to aid in the construction of any rail- 
road, or other work of internai improvement, to an amount to 
be determined by the county commissioners for such count}' 
or city, not exceeding 10 per cent, of the assessed valuation 
of ail taxable property in said county or city: provided, 
the county commissioners or city eouncil shall first submit 
the question of the issue of such bonds to a vote of the légal 
voters of said county or city, in the manner provided by 
chapter 9 of the Eevised Statutes of the state of Nebraska 
for submitting to the people of a county the question of bor- 
rowing money. * • * 

"Any precinct, in any organized county in this state, shall 
hâve the privilège of voting to aid works of internai improve- 
ment, and be entitled to ail the privilèges conferred upon 
counties and cities by the provisions of this act, and in such 
case the commissioners shall issue spécial bonds for such 
precinct, and a tax to pay the same shall be levied upon the 
property within the bounds of such precinct. Such precinct 
bonds shall be the same as other bonds, but shall contain a 
statement showing the spécial nature of such bonds." 

The plaintiff sues as bearer and owner of the bonds in 
question, and avers that he is bona fide purchaser of the 
same before maturity. 

E. G. (& W. G. Larned and J. G. Grawford, for plaintiff. 

U. Pruner, for défendant. 
- McCrart, g. J., [nrally.) Upon the considération of the 
demurrer to the amended pétition, the foUowing questions 
hâve been discussed by counsel: "First, whether West 
Point precinct, of the county of Cuming, state of Nebraska, 
is a corporate body and citizen of Nebraska, capable of being 
sued in this court; second, whether, under the act (Â the 
gênerai assembly of Nebraska of February 15, 1869, the 
material portion of -which is set out in the foregoing state- 
ment, said precinct of West Point had power to issue bonds 
eued on to aid in improving the vrater-power in the Elkhorn 
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river for the purpose of propelling grist-mills and other 
Works of internai improvement in the said West Point pre- 
cinct." 

In the view we hâve taken of the case it is only necessary 
to consider the first of the above questions. West Point 
precinct is not a corporation, and possesses none of the 
functions of a body corporate, except sueh as are conferred 
upon it by the provisions of the act under which the bonds 
sued on were issued. It is simply a subdivision of the 
county for élection purposes. It bas no officers and no 
organization. It would be impossible to make légal service 
of process upon it. A judgment against it could not be 
enforced by exécution or by mandamus, unless by the latter 
proceeding it might be reached through the oJ9&cers of the 
county. The principle of law upon which the plaintiff in 
this case relies is undoubtedly aound, but it is not applicable. 
This principle is thus statéd in 1 Dillon on Municipal Cor- 
porations, § 22: "If powers and privilèges are conferred 
upon a body of men, or upon the résidents or inhabitante of 
a town or district, and if thèse cannot be exercised and 
enjoyed, and if the purposes intended cannot be carried into 
effect without their acting in a corporate capacity, a corpora- 
tion is to this extent created by implication. " 

And in discussing a case quite analogous to the case at 
bar, +.hat of Jordan v. Cass County, 3 Dillon, 185, the same 
judge said: "Undoubtedly the législature designed that 
there should be a remedy upon thèse bonds, and if it were 
consistent with the législative intent the court would be 
justified in holding, if necessary to alïord an effectuai rem- 
edy, that the township was created by implication, as to this 
particular matter, a body corporate, and as such liable to be 
sued" This doctrine is supported by the following authori- 
ties: Russell v. Devon, 2 Term Eep. 672; Levy Court v. 
Coroner, 2 Wall. 501; InhaUtants v. Wood, 13 Mass. 192; 
Bradley Y. Case, 3 Scam. 608; North Hempstead v. Ilemp- 
stead, 2 Wend. 109; Bessey v. Unity Plantation, 65 Me. 34Y; 
Freeholders of Sussex v. Strader, 3 Harr. (N. J.) 117; Cumher- 
land V. Armstrong, 3 Deverux, 284 ; Dean y. Davis, 51 Cal. 
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406; Gashell v. Dudley, 6 Met. 552; Ilunneman v. Fire Dis- 
trict, 37 Vt. 40, where a fire district, authorized to purchase 
an engine, was held to be a corporation; Angell & Ames on 
Corporations, §§ 77-79; Commissioner of Eoads v. McPherson, 
1 Spear, (S. C.) 218; Governor v. Allen, 8 Humph. 176. 

An examination of thèse authorities will show that it is 
only in cases where a hona fide contract cannot be otherwise 
enforced, that courts will hold that a corporation bas been 
created by implication. If the plaintiiï could hâve no rem- 
edy whatever upon the bonds in suit, except by an action 
against the precinct, it would no doubt be held that he was 
entitled to that remedy. But we are clearly of the opinion 
that under the law by virtue of which the bonds were issued, 
and assuming that they are valid obligations, the plaintifï 
has a right of action against the county of Cuming, within 
the principles of the décision in Jordan v. Cass County, supra. 
An examination of that case will show that the statute under 
which the township bonds, therein considered, were issued, 
was substantially like the one now under considération. It 
provided that "it shaU be the duty of the county court to 
make such subscription in helialf of such township." The 
statute of Kansas, under which plaintifï's bonds were issued, 
provided : "And the county commissioners shall issue spécial 
bonds for such precinct, and a tax to pay the same shall be 
levied upon the property within the bounds of such pre- 
cinct. " It is true that in the case of Jordan v. Gass County 
there was a statement on the face of the bonds that they 
were issued by the county court on behalf of the township. 
No such statement appears upon the face of the bonds in the 
présent case, but this makes no différence, because that pro- 
vision appears in the statute which is referred to upon the 
face of the bonds, and is to be considered as if made a part 
thereof. 

The bonds, then, although voted by the inhabitants of the 
precinct, and to be paid by tax levied upon the property 
within the precinct, are issued by the proper officers of the 
county, and are, in légal effect, bonds of the county. The 
plaintiff's remedy is by suit ag:iinst the county; his judg- 
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ment, wlien recovered, is to be enforced by tnanctamus against 
the officers of the county, commanding' them to levy and 
coUect upon the propôrty within the bounds of the precinet 
the sum required for the payment of the ]'adgment. 

Upon this ground the demurrer to the amended pétition 
must be sustained, 

DuNDï, D. J., concurs. 



Lewis v. Boaed of Countt Com'bs of Shkemah Co. 
{Cireutt Court, D. Neiraslca. January 3, 1881.) 

1. County Cottrt-Hotjsb Bonds— When Invalid—Nbb'raska.— Certain 

county court-houae bonds, issued by a county/in the state of Nebraska, 
held invalid: (1) because there was no statutory authority to vote foï 
such bonds ; (2) because no bonds had ever been voted by the county 
for any such purpose ; (3) because none of such bonds, or the pro- 
ceeds thereof, were everused to build a court-house,,or were ever uséd 
for any other purpose by the county ; (4) and because such bonds con- 
tained no récitals showing that theaame had been issued conformably 
to law. 

2. Statuts— PowBB TO " Boebow Monbt "—Poweb to Issue Bonds.— A 

law authorizing the electors of a county to empowei' the cominlssion- 
ers of a county to "borrow money" tôt the érection of a Court-house, 
does not authorize them to empower such commissiohers to mue bondé 
for that purpose. 

3. Same— Samb- Bame.— The authority to is?ue bonds as an évidence ol 

indebtedness might perhaps foUow as an Incident of the right to bor- 
row mohey, but, in that case, the amount of money borrowed should 
equal the amount for which the bonds call. 

4. County BniDaB Bonds — When Valid — Nbbbabka. — Certain county 

bridge bonds, issued by a county in the state of Nebraska, reciting 
that they were issued conformably to law, hM valid in the hands of 
an innocent purchaser for value, in open market, when the bridgea 
were built in the county, by direction of the county, for the county, 
and were paid for by such bonds, or their proceeds, although such 
bonds were not in fact authorized by a vote of the people, as the law 
required. — [Ed. 

Findings of the court, jury trial having been waived in 
writing. 
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It is found from the pleadings and the testimony produced 
in support thereof: That the bonds described in the plain- 
tiff's pétition as court-house bonds, from which a part of the 
coupons in suit were detaehed.are invalid, for the reason that 
no vote of the people ever authorized their issue, and for the 
further reason that the county never reahzed anything 
thereon, aiid no part of any proceeds of the same was ever 
used for or applied to the érection of a court-house, and that 
there is no récital in the bond, so called, showing that the 
bonds were properly issued, so as to estop the défendant 
from insisting on their invaHdity. Second. That the bonds 
described in plaintilï's pétition as bridge bonds, from whieh 
the other coupons in suit were detached, were issued without 
having been authorized by a vote of the people. But the 
bridges were built in the county, by direction of the county, 
for the county, and were paid for by the bonds, or from pro- 
v.'eeds thereof, and the récitals in the bonds, showing that 
they were issued conformably to law, estops the défendant 
from setting up the defence relied on, as the plaintiiï was an 
innocent purchaser for value, etc.; that the bridge bonds 
were issued and put in circulation, and were found for sale in 
open market by the plaintifif. 

Alfred Ennis, for plaintiff. 

T. M. Marquett, for défendant. 

DuNDY, D. J. This suit is based on a large number of 
coupons, long overdue, detached from two séries of bonds 
issued by Sherman county, or, at least, by officers represent- 
ing the county, one of which séries of bonds was issued for 
the purpose of building a court-house, and the other séries 
for the purpose of building bridges, in the county. The defence 
to the bonds is that they were never voted for by the people 
of the county ; that they were never issued by the county ; 
and that neither the court-house bonds, nor the proceeds 
tlîereof, were ever applied in any mamier to the érection of a 
conrt-honse. 

It is made to appear fi-om the minutes of the county com- 
missioners that the court-house bonds were issued and placetl 
in the hands of a banker at Kearney, probably for the pur- 



LEWIS V. com'es OP SHBRMAN county. 271 

pose of being negotiated. But, sometime thereafter, the 
bonds were recalled by tbe county board, for what particular 
purpose does not appear. At what time or in what manner 
or for what particular purpose thèse bonds were afterwards 
turned loose on the market, is not shown ; nor does it make 
any particular différence in that regard. 

It may be conceded, as a gênerai proposition, that a "court- 
house" is a work of internai improvement ; but it may veiy 
well be questioned whether our internal-improvement law of 
the fifteenth of Pebruary, 1869, has any application to such a 
work of internai improvement. As early as the year 1856, the 
territorial législature provided for the building of court-houses 
and jails, and made ample provision therefor. The same 
law has been in force almost ever since, and, with few slight 
changes, is the law to-day. When the internal-improvement 
law of 1869 was passed, it was well enough understood that it 
was passed for the express purpose of enabling counties, 
cities, and towns to vote aid to railroads and bridges, and 
Works of a kindred character. No one supposed it to be 
necessary to pass such a law to enable a county to build a 
court-house. Ample provision had already been madé by law 
therefor. On the twenty-seventh of February, 1873, before 
thèse bonds were issued, the législature re-enacted the old 
law, with slight changes, which authorized the building of 
court-houses, and it is believed to be the only gênerai law 
which authorizes the expenditures of money for any such 
purpose. This law indicates pretty clearly the mode of pro- 
ceeding when it is necessary or désirable to build a court- 
house. 

Section 14, p. 234, Gen. St. of Nebraska, has this pro- 
vision: "The board of county commissioners, at any meet- 
ing, shall hâve power * * * (3) to purchase sites for 
and to build and keep in repâir county buildings; * * * 
(4) apportion and order the levying of taxes as- provided by 
law, and to borrow upon the crédit of the county a sum suf- 
ficient for the érection of county buildings. * * *" "Sec- 
tion 15. The board of county commissioners shall not • * * 
borrow money for the purpose specified in the fourth sub- 
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division of tbe preceding section without first having Bubmit- 
ted the question * * * of borrowing money as aforesaid 
to a vote of the electors of the county. " Other provisions of 
the law perfect the détails of the business to be transacted by 
the commiesioners in connection with the voting and borrow- 
ing money. 

It will be eeen, from the foregoing, that before the commis - 
sioners can lawfully borrow money for the purpose of build- 
ing a court-house the right and authority to do so must be 
conferred by a vote of, tbe electors of the county. This is 
indispensable, as no right for such purpose exista without it. 
It must be observèd that the authority hère conferred on the 
county commissioners is to borrow money to build a court- 
house. The law does net authorize the people to vote bonds 
to erect the building. They may, by their votes, lawfully 
empower the commissioners to borrow money for the purpose 
in question, but they cannot authorize the commissioners to 
issue bonds for such a purpose, and hâve them hawked 
around the county and sold to A., B., and C. to raise money 
at a ruinons discount for any such a purpose. 

It is one thing to authorize the borrowing of money to build 
a court-house when needed, but it is another and very différ- 
ent thing to vote for the issuing of bonds therefor, wben the 
law does not authorize it. It is true, if the people, by a 
proper vote, should authorize the commissioners to borrow 
money, that, on receiving the money, a bond or other évi- 
dence of indebtedness might be given for the payment of 
the money when due under the terms of the loan. This 
would, perhaps, foUow as an incident to the right to borrow. 
But, even then, the amount of money so boi-rowed should 
equal the amount for which the bond was given, otherwise 
there would be no end to the fraudulent practices of both 
officers and purchasers of bonds. Such a practice cannot be 
encouraged, and it is the duty of courts to close the doors 
against it. If, then, the law does not authorize the voting 
of bonds for any such a purpose as building a court-fiouse, 
then the authority to borrow money cannot be.enlarged by 
the commissioners or the people so as to include the rigth te 
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issue bonds and sell them at such price as can be procured 
therefor, when such authority bas been withheld by the law- 
making power. This view is fully supported by a case 
recently decided by the suprême court, (^Scipio v. Wright, 101 
U. S. 665.) 

So far as the court-hoûse bonds are coucerned, then, they 
must be held invalid, for the reasons : First, want of author- 
ity for Toting bonds for the purpose of building a court-house ; 
second, because no bonds were ever voted by Sherman ôounty 
for any such purpose; third, because none of the bonds or 
the proeeeds thereof were ever used to build a court-house, 
or were ever used for any other purpose by the county ; and, 
fourth, because the bond contains no récitals showing that 
the same had been issued conformably to law, so as to eut 
off the defences relied on. 

But with référence to the coupons taken from the bridge 
bonds it is différent. There is full authority of law for the 
people of a county to vote for the issuing of bonds to aid in 
building bridges. The bridge bonds récite on their face that 
their issue was duly authorized by a vote of the people of the 
county, and that the resuit of such élection was entered upon 
the commissioners' records, as provided by law. This récital 
is perhaps untrue, as the commissioners' proceedings show 
no such thing. But, as stated, the law authorizes the voting 
of bonds for such a purpose, and the bond recites the fact 
that they were properly voted for and authorized by a vote 
of the people of the county on the eleventh day of August, 
1873, and that the resuit of the vote was spread upon the 
commissioners' journal of proceedings. The purchaser of 
the bonds, without notice of infirmity, was not in a position 
to know or believe that the bonds recited a falsehood on their 
face, and he was not, under the circumstances, bound to look 
beyond the bond itself. Ho might well believe what he saw 
stated in the bond. Fair dealing will not permit the défend- 
ant to gainsay what it has, through its proper officers, thus 
solemnly asserted. But this is not ail. The law not only 
authorizes the issuing of bonds for such purposes, but they 
were so issued, and used direet in payment for building sev- 

v.5,uo.3— 18 
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eral bridges in tîie county, the princii^al one being across tho 
Loup river. The county has had the f uU benefit of the bridge 
bonds. They were turned over directly to the parties who 
built the bridges, and were by them put on the market and 
into circulation, with the statement on their face that they 
had been properly voted for and issued. Good faith and 
common honesty require their payment wben found in the 
hands of innocent bona fide purchasers. The plaintiff must, 
therefore, hâve judgment on the coupons detached from the 
bridge bonds, with lawful interest thereon from the time the 
same became due and payable. 



Brown V. BoARD op CouîïXY Com'bs op Shesman Co. 

(Circuit Court, D. Nebraslca. January 3, 1881.) 

1. County Wabeants — Whbn Void — Nebeaska. — County warrants, 
isaued for the purpose of erecting a county court-house in the state 
of Nebraska, are void, where their issue was not authorized by a vote 
of the qualified eloctors of the county, and no beneflt whatever re- 
sulted to the county from the issuing of the said warrants.— [Ed. 

Jury trial waived. Finding of facts. 

It is found, from the pleadings and the testimony pro- 
duced in support thereof, that the couuty oïders in suit were 
issued by the county commissioners of Slierman county in 
part payment of the contract priée for building a court-house 
for the county; that the building of a court-house involved 
the extraordinary expenditare of monoy, and that no vote of 
the qualified electors of the county ever authorized the expend- 
iture of money or the issuing of the orders for any such 
purpose; that no court-house was built and accepted by the 
couuty, and no benefit whatever resulted to the county from 
the issuing of the said warrants ; that the warrants are not 
negotiable securities, and are void for want of proper author- 
ity to issue them. 

G. S. Case and J. C. Cowin, for plaintiCE. 

GroJ" é Swïtzer, for défendant. 
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DuNDT, D. J. Suit is brought on ordinary county orders, 
or warrants drawn on the county treasurer, to the amount of 
$3,000. The orders were drawn on the ninth day of July, 
1874, and were presented to the county treasurer, and pay- 
ment thereof demanded, and indorsed not paid for want of 
fuuds, on the eleventh day of July, 1874. Judgment is de- 
manded for $3,000, with intereat at 10 per cent, par annum 
from July 11, 1874. 

The building of a court-house usually involvea the necessity 
for an extraordinary outlay of money, and the necessity of 
resorting to an extraordinary remedy to raise money and sup- 
ply Ihe funds to pay therefor. The ordinary county revenue 
is usually insufficient, even if available, therefor. And, wben 
it becomes necessary to build a court-house for the conven- 
ience of a county, there is a well-known method provided by 
law for. raising the funds and authorizing the work to be 
done. Sections 14, 15, 16, 17, 18, 19, 20, 21, 22, c. 13, pp. 
234, 235, 236, Gen. St. of Nebraska, fuUy cxplain the modus 
operandi. A county cannot well build a $10,000 court- 
house with an empty treasury and bankrupt in crédit to com- 
mence with. When it is undertaken, disaster usually over- 
takes the enterprise, as it did in this instance, Now I must 
hold that, when a county desires to build a court-house, if it 
has not on hands a sufficient fund which can be applied in 
payment for such a purpose without doing violence to princi- 
ple, it must firat submit a proposition to the qualified voters 
of the county, to get permission to inaar svich extraorclinary 
indebledness, and for authority to resort to the extraordinary 
remedy provided for raising the necessary and appropriate 
funds therefor. This was not done. Without such authority 
the commissioners could not lawlully contract for the érection 
of such a building, and without such action on the part of the 
electors of the county the commissioners were powerless to 
proceed, however much the building may bave been needed. 
As authority for making such an appropriation of money w as 
wanting, there was no rightful authority for issuing the war- 
rants Bued on. As both acts were wanting in lawful authority 
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to uphold them, it follows that the warrants are void, and 
that no recovery can be had on them. This same question 
has been more fully considered in another case just disposed 
of, in which Lewis is plaintiff and Sherman county is défend- 
ant. That case involved the validity of $5,000 in bonds 
issued to build a court-house for défendant, and what is said in 
that case relative to the court-house bonds applies as well to 
the warrants hère under considération. 
Judgmeut for défendant for costs of suit. 



United States ». De QurLFELDT, 
(Circuit Court, W. D. Tennessee, January 3, 1881.) 

1. CBunNAL Law— HnsBAND AND "WiFK— Marital Cobbcion— Pleadhig 

CoVERTURB.— If a married woman be deacribed, in an information flied 
Bgainst her alone, as a single woman, or be not described at ail as 
married or single, she may either move to quash the information or 
plead in abatement for want of a proper addition ; but if she fail to 
do this, and plead not guilty, that is prima fade évidence that she 
is not &feme covert. It is not conclusive, however, and she may,- under 
the gênerai issue, prove the marriage, as well as the other facts essen- 
tial to show marital coercion. 

2. Samb Subjbct — BvxDEiîCE oF Marriage — New Trial. — The déclara- 

tions of à man and woman recognizing each other as man and wife, 
made àt the time of their arreat in company with each other while 
engaged in the act of making counterf eit coins, the fact that they had 
been cohabiting together, and were reputed to be married, are com- 
pétent proof of the marriage ; and it was error to exclude it as inad- 
missible under the gênerai issue, the défendant having failed to plead 
her coverture in abatement, for which a new trial should be granted. 

3. Samb Subject— Rejbction of Proof— IsrsuFPicrENcy—JnET Trial. 

A new trial will be granted in crimincd cases for the improper rejec- 
tion of compétent and material testimony, although in the opinion 
of the court the évidence rejected was wholly insufflcient to establish 
the issue, because the défendant has a right to the verdict of a jury 
on ail the facts constituting her defence, and the court will not, on a 
motion for a new trial, undertake to pass on the weight of the proof ; 
and especially is this so where the eifect of the ruling rejecting the 
testimony was to preclude the défendant from ofCering not only that 
rejected but any other. 
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4. Same SubJect— SnroLATBD Dhfencb.— Where it àppears to the court 
from occurrences at the trial that the défendant probably inakes a 
false prétence of being a married woman and under the coercion of a 
husband, yet if the court improperly rejected compétent and màte- 
rial évidence of the marriage, a new trial will be granted in order 
that the facts may be passed upon by a jury. The neceasity of pre- 
serving to the défendant the right of trial by jury is paramount to ail 
other considérations, and precludes the court not only from passing 
on the sufficiency of the proof rejected, but from taking further proof 
on the motion for a new trial as to the fact of marriage, so asto déter- 
mine whether the défendant had been injured by the error com- 
mitted. 

6. Sakb! Subjbct— Makital CoBKcroN' HT THE Fedebal Cotjbtb. — 
Qumre: Whether the common-Iaw fiction that a married voman 
committing an ofiEence in the présence of her husband presTimably 
acts by his coercion, furnishes any excuse or exemption from the pen- 
alties imposed by an act of congress for the commission of statutory 
crimes, when the statute itself makes no such exception î The opin- 
ion is expressed by the district judge that the doctrine probably haa 
no place in the crlminal jurisprudence of the United States, but he 
declined to décide it in the absence of his brother judges. 

On Motion for New Trial. 

W. W. Murray, Dist. Att'y, and John B. Clough, Ass't Dist. 
Att'y, for the United States. 

M. D. L. Stewart, J. S. Duval, and B. B. Barnes, for de- 
fendant. 

Hammond, D. J- The défendant, heing arraigned upon an 
information charging her with counterfeiting coins, pleaded 
not guilty, and was put upon her trial. She is described in the 
information simply as "Annie Da Quilfeldt, otherwise known 
as Annie Egbert;" ail addition, suchas"wifeof A,B.," "widow," 
or "spinster," being omitted. On the trial, a witness, the 
détective who arrested her, was asked whether she was not 
living with Charles G. De Quilfeldt, who had j'ust been con- 
victed of counterfeiting, as his wif e ; whether they, at the time 
of arrest, called and recognized each other as such, and 
whether they were not reported to be man and wife among 
their iieighbors. This testimony was, on objection of the 
district attorney, excluded. There was proof tending to show 
that, when the defendan j was caught in the act of moulding 
the coins, this man, De Quilfeldt, was either présent, or so 
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nearly connected with the act, as to shield her nnder the doc- 
trine of marital coercion, if she be in fact his wife. He was 
proved to hâve been engaged in counterfeiting at his house, 
where tbis défendant lived with him. The testimony was 
excluded, as will appear hereafter, on the ground that by 
pleading over the défendant had waived the defence of 
coverture. But the court sought to proteot her against the 
effect of the ruling by ofPering to allow her to withdraw a 
juror, enter a mistrial, and then to withdraw the plea of not 
guilty and plead the want of a proper addition, describing her 
as married or single, in abatement. Upon being informed 
that a plea in abatement must be veriiied by affidavit, her 
counsel, upon consultation with her, declined to take this 
course, and she was convicted. She now moves for a new 
trial for error committed by the court in excluding testimony 
tending to show that she was married to De Quilfeldt, and 
raising the presumption in her favor of coercion by her hus- 
band. 

Before entering upon the considération of the question 
whether the testimony was properly rejected, it may be proper 
to say that this defence of marital coercion as a protection 
to women engaged in the commission of crime is not a 
favored one, and, at least in modem times. has almost lost 
ail Bolid foundation for its existence. It has been abrogated 
by statute in some states, and might well be in ail. 1 Benn. 
& Heard, Lead. Orim. Cas. (2d. Ed.) 81, and notes; Steph. Dig. 
Cr. L. (8t. Louis Ed. 1878,) art. 30, p. 20, and note 2, p. 362. 
It is almost an absurdity in this day to prétend that husbands 
can or do coerce their wives into the commission of crimes, 
and, where coercion appears as a fact, the court or jury would 
always allow it to mitigate punishment, or it might well be a 
recommendation to executive clemency ; but to hold it to be 
presumed as a fact, in ail cases where the husband is présent, 
is the relie of a belief in the ignorance and pasillanimity of 
women which is not, and perhaps never was, well founded, 
and does them no crédit. I hâve had serious doubts whether 
this common-law fiction has a place in the criminal juris- 
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prudence of the Uniied Stutep. Our offences ara -^ureîy stat- 
utory, and we do nofc look to the common law, or tha law of 
ihe states, to furnish us any élément or characteristio of an 
offence. U. S. \. Coppersmith, é Fbd, Eep. 198; U. S. v. 
Wahk, 5 Dill. 68. 

This statute against counterfeiting says "every person who 
ialsely makes, forges, or counterfeits any coin," etc., shall be 
punished. It makes no exception in favor of married women, 
and it may \rell be doubted if the courts can engraft an excep- 
tion on the statute. Commonwealth v. Lewis, 1 Met. 151, 153. 
I am inclined to believe it is the logical resuit of the doctrine 
that our crimes are statutory, and that we hâve no common 
law of crimes, except so far as the statutes hâve adopted it, 
in matters of évidence and practice, that no exemption exista 
«nless congress defines and déclares it. The presumption of 
■coercion may be a rule of évidence, but the exemption of the 
wife on account of it is a rule of law that congress has not 
4eclared, I hâve not found the point diseussed, nor any case 
reeognizing this doctrine of marital coercion, in the fédéral 
courts. There are cases reeognizing insanity and perha^^s 
infancy as a defence, but, generally, the cases are those of 
<5ommon-law crimes on the high seas or elsewhere, of which 
thèse courts hâve jurisdiction, and which are defined not by 
ctatute, but by the adoption by congress of the common law 
in its fuUest scope. Insanity was recognized as a defence to 
statutory offences in U. S. v. Schultz, 6 McLean, 121, and U. 
S. y. Lancaster, 7 Biss. 440, and there may be other cases. 
I am not willing, however, without consultation with my 
brother judges on this bench, to exclude this defence on that 
theory, and shall, therefore, for the purposes of this motion, 
assume that we are to be governed by the common-law prin- 
<;iple that a wife committing an offence in the présence of her 
husband is prima facie presumed to act by his command, and 
is, therefore, not guilty unless it can be shown that she was 
in fact not governed by him. 

The testimony was exoluded on the authority of the state- 
ment that "if a, feme covcrt he indicted as a feme sole, her 
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proper course is to plead the misnomer in abatement, for, if 
she pleads over, she cannot take aclvantage of it. She must 
aver her marriage in her plea, and prove it affirmatively." 3 
Whart. Cr. Law, (7th Ed.) § 70. If, as is now argued, this 
means to apply only to the plea of misnomer, the paragraph 
is misleading, for the mère erroneou3 statement of the defend- 
ant's name in an indictment or information must be corrected 
by plea in abatement, whether the défendant be man or 
woman, married or single, and tho status of the woman, as 
regards her being married or single, h, it seems to me, wholly 
immaterial, exoept as a matter of évidence on the plea. Id. 
§§ 636, 537. 

I think the C"thor — and I say this with the utmost diflS- 
dence of one se eminent and learned in this department of 
the law — has confused somewhat two analogous but distinct 
things, namely, pleading a misnomer and pleading a wrong 
addition of estate, mystery, or place. Advantage is to be 
taken of either in the same way, but the failure to plead in 
abatement does not, perhaps, hâve the same effect; at least, 
not as to this matter of the addition describing a woman as 
married or single. The failure to plead a misnomer in abate- 
ment cures the defect if the défendant pleads not guilty, and 
for the purposes of that case the prisoner has the name given 
in the indictment. 3 Whart, Cr. L. supra; 1 Whart. Cr. L. § 
238; 1 Bish. Cr. Proe. (2d Ed.) § 791; State v. Thompson, 
Cheves' E. 31 ; People v. Smith, 1 Park. Cr. Cas. 329 ; State v. 
Hughes, 1 Swan, 261; Lewis v. State, 1 Head. 329. 

The addition of estate, or degree, or mystery required by 
statute 1 Henry V.c. 5, if omitted or wrongfully stated, should 
also be correoted by Emotion to quash, or plea in abatement. 
1 Whart. Cr. L. §§ 2^3, 248; Whart. Prec. (Ed. 1849,) 7, note 
e; 1 Bish. Cr. Proc. §§ 671, 675, 772. By statute 7 Geo. IV. c. 
64, and 14 and 15 Vict. c. 100, no indictment shall be now 
abated by reason of any plea of misnomer, or for want of or im- 
perfection in the addition of the défendant. Id. ; 1 Arch. Cr, PI, 
(by Waterman, 6th Ed.) 78, 110, 111. I do not find that we 
bave any such statutes ia Tennessee, but I am informed by 
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my brotherHorrigan, of the criminal court of this city, a very 
learned judge, that while it is customary to add "yeoman" as 
an addition, it is wholiy unnecessary under our practice. 
New, as to indictments against men, there can be no two 
opinions as to the utter uselessness of any addition such as 
"esquire," "gentleman," "yeoman," or the like; but -when 
■women are indicted it seems to be a matter of more impor- 
tance, and quite necessary that they should be described ac- 
cordingto the f act, as "wife of A. B.," "widow," "spinster," 
or "single wornan," especially in view of this very doctrine 
of marital coercion being a defence; and the neglect to do it 
in this case bas caused the trouble we bave with this trial. 
If a woman be indicted as a wife, that, being an admission 
on the record that she is so, will be sufficient proof of it, and 
perhaps conclusive on the government. Otherwise, if she set 
up her coverture as a defence she must prove it. And proof 
merely of cohabitation with the man, and passing by bis namo 
does net seem to be sufficient proof of this, although, on the 
other hand, actual évidence of the marriage wauld not, per- 
haps, be required. 1 Arch. Cr. PI. supra, S; Whart. Prec. 
supra, 7. 

I hâve examined the cases cited in the text-books, so far as 
they are accessible to me, — and I regret that some of the most 
important of them are not to be found in the library, and 
also that I bave not the newer éditions of the text-books 
themselves, — and must say that I am not able to détermine 
with satisfaction just how a woman must or may "set up her 
coverture as a defence" when she is indicted separate and 
apart from her husband, and as a single woman. Hère the 
défendant is not described aa either married or single, and 
but for the féminine name of "Annie" attached to her sur- 
name, and the alias dictum, we would never know from the 
face of the information that she was a woman at ail. 1 am 
of opinion thj,t she could bave moved to quash the informa- 
tion for want of a proper addition, or pleaded in abatement 
the omission, disclosing, of course, how the faet was, and upon 
j)roof of her marriage to De Quilfeldt the goyernment would 



282 FEDEKAL BEPORTEU. 

have been compelled to amend the information by describîng 
her as his wife. This would have settled the fact of mar- 
riage, perhaps conclusively, certainlyjonma/acJe,in her favor. 
On the other hand, if she were described as a single woman, 
or not described as married, which, I take it, is the same 
thing, and she ignores the defect and pleads not guilty, the 
prima facie presumption is that she is single; but if the fact 
be otherwise, she may prove it on the trial and under her 
plea of not guilty. The mistake made at the trial of thia case 
was in holding that this prinia facie presumption was conclu- 
sive against her because of her failure to plead in abatement. 

The case of Rex v. Jones, Kel. 37, I have not been able to 
see, but is abstracted in 1 Euss. Cr. (8th Ed.) 24, and it there 
appears that it was a joint indiclment against Thomas 
Wharton and Jane Jones. The woman pleaded (how it does 
not appear) that she was married to Wharton, and would not 
plead to the name of Jones. The grand jury were called in, 
and the court, in their présence, amended the indictment by 
inserting the name of Jane Wharton, otherwise called Jones, 
not calling her the wife of Thomas Wharton, but giving her 
the addition of "spinster," upon which she pleaded. The 
court told her, however, that if she could prove that she was 
married to Wharton before the burglary she should havo the 
advantage of it, but she could not, and was convicted. In 
Quin's Case, 1 Lewin, C. C. 1, (which, also, I have not seen,) 
cited also by Eussell, it was ruled that if a woman be indicted 
as a single woman, and pleads to the felony, that is prima 
facie évidence that she is not afeme covert, but is not conclu- 
sive of the fact. 1 Euss. 2é. Judge Sharswood, in this édi- 
tion of Eussell, makes in his notes a quœre "whether the 
proper course for a woman so indicted is not to plead the 
wrong addition on arraignment, as by pleading to the felony 
she answers by the name (sic) by which she is indicted." 

The authorities do not satisfactorily answer this quœre, as 
any one may see who examines them. Mr. Eussell states that 
if the woman prétends to be the man's wife the onus is on her 
to proye it; but where the indictment states the woman to be 
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the wife of the man with whom she is jointly indicted, no évi- 
dence is necessary to show that she is the wife. 1 Eu^s. Cr. 
24. The cases cited, however, are ail cases where they were 
indicted jointly, and net precisely like this. Bex v. Hassall, 
2 C. & P. 434; S. C. 12 E. G. L. 660; Reg.v. Woodtvard, 8 
<J. & P. 561; S. C. 34 E. C. L. 891; Rex-v. Atkinson, cited 
1 Euss. Cr. L. supra; Reg. v. McGinnia, 11 Cox, 391, cited 3 
Jac. Fish. Dig. 3114; Bex v. Knigkt, 1 C. & P. 116; S. C. 11 
E. C. L. 335, 

It su£&ciently appears, however, from thèse anthorities, 
that, although it may be proper that a woman indicted as a 
single woman should, if she relies on her coverture, plead in 
abatement the wrong addition, the failure to so plead it does 
not preclude her from taking advantage of the defence under 
the gênerai issue, and she may therefore give évidence of the 
fact of marriage, and the other facts necessary to make ont 
marital coercion. It was, therefore, error to exclude the évi- 
dence offered in this case. 

I am quite satisfied, however, from the occurrences at the 
trial, that this is a simulated defence ; yet I cannot say that, 
upon full investigation of the facts, the jury would bave so 
found, and it was certainly a question for the jury to try, 
and not for the court to now détermine upon a motion for a 
new trial. The défendant, on the proof, was clearly guilty. 
I am convinced, from her refusai to make affidavit of her 
marriage, that she was not the wife in fact of her partner in 
crime ; and this conviction bas inclined me to accède to the 
suggestion of the district attorney, and overrule this motion, 
notwithstanding any error committed in refusing proof in- 
tended only to sustain a false pretence of marriage, upon the 
ground that she bas not been injured by the ruling. Ànd it 
bas occurred to me to say to the défendant nov? that if she 
will make affidavit of her marriage in fact to De Quilfeldt.or 
by proof show the court that there would be sufficient testi- 
mony to raise a reasonable doubt in the minds of the jury of 
her guilt, taking into considération the defence of coverture, 
that I would grant a new trial, exercising my discrétion in 
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the matter without regard to the technical question as to the 
proper mode of making the defence, or her riglit to make it 
under the plea of not guilty. Mr. Baron Garrow said in Rex 
V. Hassall, 2 C. & P, 434, S. G. 12 E. C. L. 207, where a 
woman was convicted upon insufiScient évidence of marriage, 
that "if the parties, however, be really married, and will 
make a proper application to the secretary of state, supported 
by proof of the marriage, they will sustain no injury by the 
want of évidence of marriage before me." Thie implies, I 
take it, that he would recommend her pardon, and seems to 
be Borne support for sustaining a conviction, unless the judge 
is satisfied some injury bas been done. But in that case the 
jury had passed on the question of marriage, and the very 
kind of proof the défendant offered in this case was received, 
although pronounced insuffioient by the jury and the court 
to prove the marriage. It is not, therefore, an authority to 
uphold the verdict in this case, where the testimouy was re- 
jected. The proof offered might not hâve been sufficient to 
prove the marriage ; but of that the jury was the proper judge, 
not the court. It was compétent évidence, as the case of Rex 
V. Hassall, supra, adjudicates, it being there said "that 
though, in cases of this kind, it is not absolutely necessary to 
give direct proof of actual marriage, yet such évidence must 
be adduced as to satisfy the jury that the parties are in fact 
husband and wife, in the same way as to convince them of 
any other fact that they are to find." Thebarrenness of such 
proof to establish the marriage is well shown, but the court 
permitted the jury to pass on it, nevertheless, and that, too, 
under a plea of not guilty, though, unlike this case, it was a 
joint indictment against the man and woman, she being de- 
scribed as a single woman. The real question, in this branch 
of the case, is whether the court will grant a new trial where 
it appears that the évidence rejected was compétent and 
tended to prove the issue, but was insufficient for that pur- 
pose. In the case at bar I cannot say that the proof rejected 
was ail the proof of which the case was susceptible, nor ail 
the défendant would offer. Bhe was precluded by the ruling 
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made from offering this or any proof of marriage, on the 
ground that she had pleaded over, and thereby waived the 
defence. 

In Peek v. State, 2 Humph. 78, it was held that if incom- 
pétent évidence be admitted in criminal cases, that mighthave 
influenced the jury, a new trial -will be awarded, although the 
court may think there~ was enough, independently of such 
évidence, to oonyiet the prisoner. 1 Bish. Crim. Proc..(2d 
Ed.) § 1103; 3 Whart. Cr. L. (7th Ed.) § 3258, note w. It 
was also held in Com. v. McGowan, 2 Pars. Sel. Caaes, 347, 
cited 3 Wharton, supra, that aftera court bas rejected com- 
pétent and material testimony offered by a défendant charged 
with crime, the court wiU not refuse relief on the assumption 
that the rejected évidence would not bave availed the accused 
if it had been received. Both the above-cited authors seem 
to doubt if this be the gênerai rule, though they put Tennessee 
down as holding to it, on the authority of Peck's Case, supra. 
That was a case where incompétent évidence was admitted, 
and not where that which was compétent and material was 
rejected; but I think, on principle, the rule should be the 
same in either case. Besides, I am of opinion that the adju- 
dications in Tennessee establish the principle that a new 
trial must be granted for the improper rejection of testimony, 
as well as its improper admission, without référence to the 
opinion of the court as to its probable effect on the verdict. 

In Workman v. State, 4 Sneed, 425, the wife ot one jointly 
indicted with another was rejected as a witness, and the su- 
prême court granted a new trial, saying : " Whether a reversai 
on this point will ultimately resuit in any advantage to the 
défendant, is not for us to judge; for, no matter how clear 
his guilt may be, or how deeply he may be stained with blood, 
it is our duty to see that he bas the benefit of the law under 
which his punishment is demanded." Page 428. Other 
cases support the rule. Stokes v. State, 4 Bax. 47 ; Hagan 
v. State, 6 Bax. 615; State v. Turner, 6 Bax. 201. Hagan's 
case is also applicable on another point : that, after this testi- 
mony was rejected, it would bave been improper to offer any 
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other proof of the marriage, wherefore the meagerness of that 
offered should not be accounted against the défendant on this 
motion. Perhaps this rule of the state courts is not binding 
on us hcre to govern our discrétion in granting new trials. 
Railroad Go. v. Horst, 93 U. S. 291. But that is immaterial, 
for I am satisfied with it as the sound rule on the subject, 
whatever other courts may hold. For the same reason that 
it would be usurping the functions of the jury, and a prao- 
tical déniai of the defendant's right of trial by jury of ail the 
facts entering as an élément into her defence of marital co- 
ercion, I cannot now, I thlnk, on this motion for a new trial, 
put her to the proof, by her own affidavit or otherwise, of the 
fact of marriage as a condition précèdent to the grant of her 
motion. This might save the cost of another trial, and con- 
firm my own suspicions of the falsity of her defence ; but, 
after ail, thèse suspicions are based on her refusai to plead 
in abatement her marriage, and she might well décline to be 
coerced by the court into filing a spécial plea, if she had a 
légal right to make the defence under the gênerai issue. I 
am too strongly impressed with the necessity of preserving 
the right of trial by jury to assume its duties, even in a case 
like this, where I feel almost certain the defence ia a false 
one. 

Notwith standing, then, the unfavorable character of the 
defence, and an almost certain conviction that the alleged 
marriage is a false pretence, I feel constrained, by the con- 
sidérations I hâve mentioned, to grant a new trial, and it is 
Bo ordered. 

Note. The défendant, on a second trial, waa convicted, failing to 
prove marriage ; but because on this trial it appeared that she was weak- 
minded, having beenat one time, many years ago, conflned in an asylum, 
and under the evil influence of Dr. Quilfeldt, she was, by the jury and the 
court, recommended to the président for his pardon. 
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SwAN, Glark & Co. V. EoBrasoN, Assignée, etc. 

{Oireuit Court, D. Delaware. January 11, 1881.) 

1. Bankeupt Law of 1867— Pbbfbrence— " Reasonablb Cause to Bk- 

MEYE. "—The provisions of the bankrupt law of 1867 are applicable to 
ail matters of fact constituting the act of bankruptcy, where they hâve 
transpired before the amendement of June 22, 1874. Ail that is neces- 
Bary to establish under the original act is that the creditor accepting 
a préférence had " reasonable cause to helieve" the debtor to be insolv- 
ent, or acting in contemplation of insolvency, at the time of the tak- 
Ing of the said préférence, and not that he had actual knowledge of 
8uch Insolvency. 

2. Insot-vbnct— Inabilitt to Meet Dhbts as thet Mature ra tue Ok- 

BiNABT Courbe of Business. — As the suprême court of the United 
States haa decided in rçpeated instances that inability to meet debts 
as they matureln the ordinary course of business constitutes insolv- 
ency within the meaning of the bankrupt act, a creditor who holds 
unp^d protested paper of the bankrupt at the time he accepts a préf- 
érence shall be presumed to hâve actual knowledge of the insolvency 
of the bankrupt; and any contract by which such préférence is 
attemptcd to be secured is thereby made void. 

S. Préférence — Transfer of Stock- Advahces Kadb bt Creditor. — 
Where the subject-matter of the transfer is shares of stock, the in- 
validity of the contract goes to the extent of the whole transfer; but 
■while the transfer as such is totally void, the bankrupt estate shall 
not be permitted to retain moneys paid in by the creditor to increase 
the value of the stock, nor the actual advances made by him at the 
thne of the transfer and upon the faith of the validity of the same, 
and which increased the assets of the bankrupt'a estate, withor t ac- 
counting theref or. 

In Bankruptcy." 

Bill filed on the equity side of the circuit court Novemoer 
20, 1877. Answer filed April 1, 1878. Answer of the Aid 
Loan filed the same date. Eeplication filed May 6, 1878. 

Beadfoed, D. J. The facts proven in this case, as we 
think, are as f oUows : 

Thomas J. Graves was adjudged an involuntary bantrupt 
on September 30, 1873. It is certain that during July, 1873, 
up to the fourtb day of September, 1873, when he made his 
voluntary assignment for tha benefit of hi& creditors. he was 
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much embarrassed in his pecunîary eircumsfances. He had 
not the means oî paying his indebtedness as it matured, and 
struggled in vain to relieve himself from this pressure. Now, 
"whatever may be thought the value of his real estate and 
Personal property at this time, it was not available to give 
him any relief. On the first of August, 1873, Swan, Clark & 
Co., after having made inquiry, bought of Thomas J. Graves, 
the bankrupt, 20 shares of the Aid Loan Association, a build- 
ing association incorporated under the laws of the state of 
Delaware, estimated and agreed upon by ail parties to be 
■worth at that time $2,126 in cash. This stock was paid for 
by an antécédent debt of about $1,388.04, $625 in cash, viz., 
complainants' checks for $425 and one Barlow's check for 
$200, and the further amount of $113 in goods sold and 
delivered to Graves. This stock formerly belonged to Will- 
iam Graves, the father of the bankrupt, and had been trans- 
ferred after his decease by his exécuter to the bankrupt, and 
after having been pledged by William Graves for the payment 
of some $4,000 theretofore borrowed on mortgage by Thomas 
J. Graves, the bankrupt, from the Aid Loan Association. The 
stock was pledged as collatéral security for the payment of 
the said mortgage, and the transfer of the same as collatéral 
security was made to the said Aid Loan Association on the 
twenty-second of April, 1868. 

On the first day of August, 1873, the complainants bonght 
of the bankrupt the same 20 shares of stock thug pledged for 
the payment of the $4,000 borrowed by the bankrupt ; and 
on the same day retransferred the said shares to the said Aid 
Loan Association as collatéral security for the payment of the 
said mortgage, which transfer was in the following words, viz. : 
"Know ail men by thèse présents, that we, Swan, Clark & 
Co., of the cities of Philadelphia and Chicago, in the states of 
Illinois and Pennsylvania, hâve hereby transferred, assigned, 
and set over to the Aid Loan Association ail our right, title, 
and interest in and to 20 shares, 1 S., of the stock of a cer- 
tain corporation of the state of Delaware, denominated the 
Aid Loan Association, located in the city of Wilmington, in 
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trust, that tlie said corporation shall hâve and hold the same 
as collatéral security for the payment of a certain debt of 
$4,000, for which Thomas J. Graves and wife hâve executed 
to it a bond and mortgage ; and in trust that the said corpo- 
ration, its succesaors, and assigna ■vnll appropriate the value 
of said stock towards the payment of the said debt, interest, 
and fines, and for no other purpose whatsoever. Witness 
my hand and seal this first day of August, A. D. 1873. Signed 
and sealed by H. A. Clark, of the firm of Swan, Clark & Co., 
in the présence ôf George C. Maris and E. H. Gregg." This 
stock, according to the scheme in opération in such associa- 
tions, matured and was fully paid up on the hineteentfa of July, 
1876, viz. : making each share of the said stock of the value 
of $200, and the aggregate value of the same, — 20 shares,— - 
$4,000. After the purchase of this stock by the coœplain- 
ants, they paid to the said corporation monthly dues on said 
stock, amounting, in ail, to the sum of $620, and the said 
assignée of said bankrupt also paid on said stock other 
monthly dues for five months amounting to $100 — the aggre- 
gate amount of $720 being the requisite sum to fully pay up 
the said shares until their maturity, as aforesaid, in July, 
1876. 

The assignée, during the whole time from the adjudication 
of bankruptcy to the nineteenth of July, 1876, (the date of 
the maturity of the stock, as aforesaid,) paid to the said cor- 
poration the interest on the said mortgage of $4,000, i. e., 
$240 per year. The value of said shares thus paid up was 
on the nineteenth of July, 1876, applied to the payment of the 
mortgage aforesaid, and this mortgage was satisfied by the 
treasurer of the company against notice given and the pro- 
tests of the complainants. This property, i. e., the property 
on which the mortgage was given, was sold by an order of the 
district court made the twenty-ninth of September, 1876, by 
said assignée, for the sum of $15,000, clear of ail liens and 
encumbrances, and the funds remain in the hands of the as- 
signée to answer any claims which may be eç[uitably preferred 
against them. 

v.5,no.3— 19 



290 FBDEBÀIi BfiPQBTKB. 

0^1 thèse faots the complainants daim that tlie entry of 
satisfaction of the «aid mortgage was without authority of law 
and in violation of theîr rights as owners and pledgors of the 
said stock; second, that as; said stock was pledged by said 
complainants as a further and additional security for the 
payment of. the said $4^000 debt, the primary security for 
■which was the mortgage aforesaid, it was the duty of said 
corporation to exhaust itg remedy on said mortgage before 
resorting to the application of the said stock to the payment 
of said debt; third, that, upon the application of the said 
stock to the payment of the said $4,000 debt, the complain- 
ants were entitled to reçoive from the said corporation an 
assignment and transfer of the said bond and mortgage, and 
to bfe subrogated to ail the said corporation's rights and 
interests in the same; f ourth, th&t upon thé state of the said 
mortgaged premises the complainants were entitled to receive 
from the fund in the hands of the assignée the said $4,000, 
with the interest on the same from the said nineteenth of July, 
1876, less such payments as may hâve been made by said 
assignée for monthly dues on the said stock. 

On the other hand, the défendant, the assignée of the bank- 
rupt, claims — First, that there was no valid or légal sale of 
the said stock by said bankrupt to the complainants, because, 
by the terms of the transfer, ail monthly dues paid in up to 
that time were only payments on account of the principal of 
the said mortgage, and that therefore the complainants did 
not acquire any right or title, either in law or equity, to the 
said 20 shares of stock, or any part thereof ; and, further, 
that upon the said corporation applying the said stock to the 
payment of the principal of the said mortgage ail sums due 
thereon beeame, and were, paid in fuU, extinguished, and dis- 
charged, and it beeame the duty of the said corporation to 
enter satisfaction on the record of the said mortgage, and to 
deliver up said bond and mortgage to the assignée. 

The défendant further claims that the complainants, by 
reason of the terms of the said assignment and transfer of the 
said stock, are estopped from denying that the said stock 



6WAK ». EOBINBOK. 291 

was not properîy b6 appropriated; or that the saîd debt on 
bond and mortgage is not paid, extinguished, and discharged; 
or that said entry of satisfaction should be decreed to be void ; 
or that said bond and mortgage should be assigned and de- 
livered up to them; or that said mortgage should be decreed 
to be a lien upon said purchase money; or that any sum 
should be paid to them by this défendant by reason of any 
allégations in the bill contained, 

The défendant further claims that on the first of August, 
1873, the bankrupt, being insolvent, or in contemplation of 
insolvency, within four months before the filing of a pétition 
in bankruptcy against him, with a view of giving a préférence 
to the said complainants, did make an assignment of the 
said 20 shares of stock to them, — they, the said complainants 
receiving the said assignment, then having reasonable cause 
to believe the said Graves was then insolvent, — and that such 
assignment was made in fraud of the provisions of the bank- 
rupt act, and that by reason thereof the said sale of stock 
was and is void ; and, further, such alleged sale was not 
made in the usual and ordinary course of business of the said 
debtor, Thomas J. Graves ; and also alleging that the com- 
plainants, having reasonable cause to believe the said bank- 
rupt to be insolvent, or to be in contemplation of insolvency, 
by reason of the accceptance of the assignment as aforesaid, 
hindered and impeded the opération of the said bankrupt 
acts. This is substantially the defence of the assignée of 
the bankrupt. • 

The Aid Loan has put in an.answer admitting the sale 
and facts as stated by the complainants, but denying that 
they ever acquired any right, title, or interest, in law or equity, 
in the said stock by reason of the trattsfer of Graves, the 
bankrupt, to them. The Aid Loan has ho pecuniary interest 
in this suit; its mortgage is paid and satisfied; it has no 
claim on the shares of stock aforesaid whatever, and the case 
will be considered on bill of complainants, the answefr of 
assignée, and testimony taken in the Cause. It is proper to 
observe that this Aid Loan stock, the snbieptof the présent 
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controversy, has a marketable value, and is as much thé 
subject of purchase and sale as any other stock, and.its own- 
ership carries with it ail the rights or obligations whieh at- 
tach to it by virtue of the rulea and régulations of the said 
loan association, and there is no rule of law to make its pur- 
chase and sale an exception from that of any other stock. 

Throwing aside, for the présent, ail questions which may 
arise under the bankrupt law, we think the sale of thèse 20 
shares by the bankrupt to the complainants was valid, and 
gave them ail the rights appertaining to sucb stock, after the 
payaient of ail fines and dues, as was consistent with the 
terms of the transfer to the incorporation as a collatéral 
security:for the payment of a debt. This court cannot admit 
the correctnes's of the position assumed by the defendant's 
soliciter, that no interest in this stock passed by the transfer 
to the complainants, on the ground that monthly dues were, 
by the terms of the collatéral assignment, to be appropriated 
to the payment of the mortgage; for, had the corporation 
exercised the option of proceeding against the mortgaged 
premises, — -the primary security for the payment of its debt, 
— and thereby released the stock, to whom could it be said 
that the stock belonged? Manifestly, to the party pledging 
it, and who had brought it to its maturity by the payment of 
its monthly dues, and not to a third party who had contrib- 
uted no value toward its purchase. If the defendant's posi- 
tion be true, the Aid Loan, in such case, would be appropriating 
the money of a étranger to the payment of .its own debt, 
without affording him the opportunity of recovering the money 
advanced by him for its benefit. The Aid Loan had the right 
to elect to proceed against either security for the payment of 
the sum of $4,000 seeured by the bond and mortgage; and 
there was nothing in the terms of the pledge of the said stock 
as collatéral security which impaired that right. Having 
ohosen to rely on the fund pledged as collatéral security, i. 
«., the stock, and having appropriated the same to that pur- 
pose, it became their duty to tum over to the owner of the 
stock the primary security, i. «., the mortgage, in order that 



thé security might avail hîmself of a remedy well settled in 
courts of equity of being subrôgated to the rights of the prin- 
cipal créditer. In the judgttient of this court the Aid Loari, 
without warrant oMaw^permitted this mortgage tobe satis- 
fied. But as this aïoney'arising from the appropriation of 
the shares of stock went to relievé the estatte of the hankrupt 
from 80 ûîtich indebtedness, ' and^ the said real estate wâs 
afterwards sold by theorder of thiS court, aûd the proceéds 
of the said sale are in the hands of the assignée, it is but jiist 
and équitable that thiâ fund should b'e made answerable for 
the amount of indèbtedneBs due the owners of thèse shares of 
stock, and involuntarily contributed to them to the benefit of: 
thè estate. So there is no difficulty in disposing of this case» 
as far as regards the ownership of thèse shares of stock, and 
the rights of the parties in relation to them. 

But the more serious questions for the considération of the 
court are — First, is this purchase void in toto by reason of its 
infringement of the provisions of the hankrupt laws of the 
United States in force at the time of this contract; and, sec* 
ond, if not void in toto, how far void? This transter of stock 
was made on the first day of August, 1873, and its validity or 
invalidity must be determined by the lawa of the United 
States in force at that time. There is nothing in the enaot-' 
ment of June 22, 1874, to require any other construction Of 
the hankrupt law of March, 1867, than that already given by 
the courts, and we must look to those décisions as to its real 
meaning, rather than to spéculations as to what ought or 
ought not to be the degree of liberality with which a creditor's 
and debtor'a conduct should be treated by the courts. This 
court thinks tha,t the law of March 2, 1867, goverus this case. 
Sections 5128, 5129; U. S. Eev. St. The inquiry, therefore, 
will be as to "reasonable cause to believe," (the words used in 
the act of 1867,) and not as to the actual knowledge, "that a 
fraud in the act was intended," as required by the amendment 
of June 22, 1874, 

The leading case on this point is that of Toofv. Martin, 13 
Wall. 40. This case gives a construction to the act of 1867* 
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regardîng "a reaâonable causa to beliôve," and contains the 
foUowing language: "The statute, to defeat the conveyances, 
does not require that the creditors should hâve had absolute 
knowledge on the point. * * ♦ It only requires that they 
should hâve had reasonable cause to believe that such was the 
fact, and reasonable cause they must be considered to hâve 
had, when such a state of facts was brought to their notice in 
respect to the affaira and pecuniary condition of the bank- 
rupts, as would hâve led prudent business men to the conclu- 
sion that they could not meet their obligations as they 
matured in the ordinary course of business." This case was 
foUowed by Buehanan v. Smith, 16 Wall. 308, and by Dutcher 
V. Wright, 94 U. S. 657, both suprême court cases, in which the 
same reasoning is followed in quite as strong language. In 
both of thèse cases, and in others, viz., Mer chants' Nat. Bank 
of Cincinnati V. Cook, 95 U. S. 346, and Wager v. Hall, 16 
Wall. 601, the suprême court hâve decided that inability to 
pay debts as they matured, in the ordinary course- of business 
or daily transactions, constituted insolvency in the sensé of 
the bankrupt act. 

There are other décisions on the proper construction of the 
act of June 23, 1874, amending the bankrupt act, which, in 
the judgment of this court, do not govern this case, as the 
transactions show the subject of inquiry, as already intimated, 
oocurred before the passage of that act. The amendaient in 
question added to the words "reasonable cause to believe 
that the debtor was inaolvent, and that such conveyance, etc., 
is made in fraud of the provisions of the said act," the fol- 
lowing, viz., "and kilew that a fraud in this act was intended." 
So that the évidence of knowledge, actual or cpnstruotive, 
was the subject of inquiry by the courts, instead of "reason- 
able cause to believe." 

The case of Grant v. First Nat. Bank of Monmouth, 97X1. S. 
80, bas been cited by the complainants and commented upon 
at length. The main point of this décision is that "it is not 
enough that a créditer has some cause to suspect the insolv- 
ency of his debtor, but he must bave such a knowledge of 
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facts as to induce a reasonable beliéf of his Settor's insolv- 
ency in order to invalidate a security taken for his debts." ' 

This court sees nothing irroconcilable in thèse cases, when 
we take into considération the degree of évidence decided to 
be sufficient to establish a knowledge of the facts within the 
meaning of the bankrupt law; 

Thus in In re Hauek é Co. 17 N. B. E. 158, (commenting Olï 
the différence between constructive and actual knowledge,) tho 
opinion proceeds: "Taking into considération the adjudica- 
tions under section 35 prior to* said amendmentj and the cir- 
cumstaricea attendant on suoh amendtnéût; I beiieve it to 
be more cbnsonant with proper judieial cOnstWicfcion to hold 
that said section as amended requires actûal knowledge, ^8 
contradistinguished f rom constructive knowledge, to be shown. 
* • * * There can be no douBt, however, that actual' 
knowledge may, under certain circumstances, be properly à 
matter of légal presuînptién; as, for instance, when the 
person receiving the alleged préférence isi shown to bave- 
actual notice of a state of facts in relation to the financiAl 
affairs of the banteùpt constituting in law a stàte of insolv- 
ency. Under such cireumstances, actual knowledge would 
ordinarily and properly be inferred as a màtter of légal pre-, 
sumption. This légal presumption resta upon the principe 
that every person must be heM to intend the necessary and 
natural results of his own acts, as viewed under the law, 
Every one is presumed to know thè law; and when a person 
enters into a transaction, the natural and necessary resuit 
of wbich is an infraction of the law, it bècomes properly a 
matter of légal presumption that such person had actual 
knowledge of such unlawful resuit of hisiown act." 

Under the law. as laid down in this case, which met the ap- 
proval of Judges Love and Dillon, (one a district and theother 
a circuit judge of the United States,) it is a serious question 
whether the complainants hâve not shown a case, which, if the 
cireumstances had transpired Bubsequent id instead of before 
the amendment of 1874, would not bave brought it within 
tbeir décision as to évidence sufficient to establish aotuàl 
instead of constructive knowledge. But this court does not 
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see the neceâsity of tlie application of the rule as te knowl- 
edge as required by the amendment. 

, Now, as to the questioa of fact, what is the évidence to 
show that Swan, Clark & Co., the creditors of the bankrupt, 
Graves, and the complainants in this cause, had, at the time 
of the transfer of the stock aforesaid, viz., first of August, 
1873, and four months before the ûling the pétition in bank- 
ruptcy against Graves, "reasonable cause to believe said 
Graves was insolvent," and that "such transfer was mr.da in 
fraud of the provisions of the bankrupt act." 

1. In the mind of the court it is the resuit of the whole tes- 
timony (without going into détail) that Olark, one of the part- 
ners of the aforesaid firm, made himself thoroughly acquainted 
with the business affairs, embarrassments, and diffioulties of 
Graves in the month of July, 1873, before the first of August 
of that year, the date of the transfer in question; and they, 
(the firm of Swan, Clark & Co.,) as a conséquence, must be 
charged with and made reôponsible for Clark's knowledge on 
this subject. 

2. It is not to be doubted from the testimony that Graves, 
during July, and at the time of the transfer of the stock in 
question, was insolvent within the meaning of the bankrupt 
law, in that he was entirely unable to pay bis commercial 
indebtedness as it matured, and that Graves was fully ac- 
quainted with that fact. 

3. The évidence shows that Clark was acquainted with the 
circumstances of the bankrupt, out of which arose bis ina- 
bility to pay his debts as they matured, and under the décisions 
of the suprême court must be treated as having presumptive 
knowledge of an intended fraud on the bankrupt act, — a con- 
dition of things not necessary, as before intimated, to be 
proven in the présent case. 

4. A presumption agaiûst tùe compiamants ariseg from 
the fact that this transfer was not made in tho ordinary 
course of the business transactions of the bankrupt, and that 
of itself is prima facie évidence of fraud. In re Butler, é B. 
B. 302. 

Swan, Clark & Co. were mannfacturers and dealers infuj- 
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niture, as was also the bankrupt ; and in no sensé can such 
a transfer of stock as aforesaid be said ta hâve been in the 
bankrupt's ordinary course of business. " 

5. It will be noted that there is a outrent of décisions 
establishing the proposition that a debtor's inability to pay 
liabilities as they fall due in the course of business consti- 
tutes insolvency within the meaning of the bankrupt act, andj 
in the administration of this law by the courts, individuals 
must be held to kncwledge of this fact. Now, in the présent 
instance, the complainants had this actual knowledge brought 
home to them of insolvency; for they carried the protested 
paper of the bankrupt to the amount of $1, 146.78, whiohfell 
due, the one note of $300 on the sixteenth of July, 1873, and 
the othe'r of $846.78 on July 22, 1873, both of which remained 
in the hands of the complainants unpaid, and were part con- 
sidération for the sale and transfer of the stock aforesaid. 

6. It is in évidence not only that Clark vras in close consul- 
tation with Graves about his business difficulties and embar- 
rassments for sometime prior to the said transfer, but that 
he agreed to a joint assignée for the benefit of ail Graves' cred- 
itors, and acted as such subsequently to the first of August, 
1873, under an assignment aetually made. Now, while this 
assignment was made after the time of the transfer of stock, 
it was so near thereto that it may be taken as a strong 
fact to show the actual knowledge, and opportunities of knowl- 
edge, Clark had of Graves' affairs on the first of August, i. e.^ 
the date of the transfer of the stock. 

From thèse considérations, and others which might be 
adduced were it necessary, the court finds, as matter of fact, 
that the complainants, at the time they received the said 
transfer of stock, did hâve reasonable cause to believe Graves, 
the bankrupt, was insolvent, and that said transfer was made 
by the said Graves in fraud of the provisions of the bank- 
rupt act. 

It is sufficient, for the purpose of deciding this suit, to pass 
upon the proper construction of section 5128 as affecting this- 
case, and the court will lûake no further inquiry as to Uow 
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far, if at ail, the provisions of section 5129 hâve been vio- 
lated* If the trarisfer is made void by reason of the violation 
of one section, the case cannot be altered by showing that 
there was an p,dditional violation of another. How far, then, 
was this transfer void ? In the opinion of this court it was 
totally void. The act of conjress makes it so. We do not 
see how it can be co.nsidered in any otlièr light. This trans- 
fer of stock or contract is not divisible in its character ; it is 
not separable as tô the rights of différent claimaats under one 
instrumenti whieh may be void as to one and valid as to 
others, as in the casa in 3 Harrington'a Eep. 117, (Waters v. 
Cotnly.) 

Now, if this transfer waS: void, as a conséquence, no rights 
under it paased to the complainants, and whatever value 
there was in the stock, as a matured scheine, still remained 
in the bankrupt. Yet the complainants bave equities in this 
case which should be protected by the courts. To the matur- 
ing of this stock, which was used for the payaient of $4,000 
due on the mortgage aforesaid, the complainants made con- 
tribution, and.itiwould be manifestly inéquitable that the 
assignée of the bankrupt should retain the amount of the 
màtured stock, and also the voluntary contributions of the 
complainants wbioh «ontributed tobring the stock to the value 
of $é,000. AU the dues and fines paid by the complainants 
were just so much money recôived and appropriated by the 
loan Society, and enured to tbiô benefit of the bankrupt in 
paying off so much of the mortgage which was due from bis 
estate, and which sum the complainants are entitled to hâve 
returned to them, together with interest thereon. This sum 
amounts to $620 ,in the aggregate, having been paid by 
monthly instalments of $20 each, running through a period of 
^^1 months. They are also entitled to bave returned to them 
ivith interest on, thé. same, the sumof $738, being the amount 
of cash and goods paid and delivered by the complainants to 
ifche bankrupt; ât thé time of the transfer of the said stock, as 
part considération theref or. 

The court fiuda no diffieultj in awarding iutereat on thèse 
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above-named sums, as tliey contributéd to the aggregation of 
moneys which composed the sum of $4,000, and cômpleted 
the schemé of the loan society. As the bankrupt received ail 
the profits from that scheme, it is but équitable and just that 
those who contributéd the money to produce this resuit should 
receive their advances, with interest on the same. Interest 
will be computed on the sumof $738 (advances as aforesaid) 
frona August 1, 1873, and upon the sum of $G20 the interest 
■will be averaged in accordance with the time of payment. 

Let a decree be prepared accordingly. As to the costs, we 
think it wonld be as nearly équitable as we can make it, that 
they should be divided, each party paying an equal portion 
of the same. 



In re Whbbler and others, Bankrupts. 
{Diitriet Oouri,S. D. New York. Jauuary, 1881. 

BaSKUDPTCT— DBBT6 PçoVED-pNo ASSIGNEE— PbTITIOÎI FOB Dlfl- 

jcHARGB— Rev. St. ♦ 6108— Waivino Objection — Costs. 

At the time of flling the potition for discharge, withln six months 
of the adjudication, debts had beea proved against the estate. An 
assignée waselected at a creditors' meeting, on theday the pétition 
was filed, bat did not qualify or receive his assignaient. un til several 
days afterwarda. 

Held, that the pétition must be dismissed, there bëing no assignes 
duly qualiâed to act when the pétition was âled!,'aad, without sucfa 
Msigaee,it could not be asoertainedwhether auyassets had corne into 
his hands within the meaning of Rev. St. § 5108. 

The créditer having, in his specificatlois against tté disûharge, ob- 
jected that the pétition was prematurely flled, /idd, that he did not 
wftive the objection by afterwarda taking testimony under the spéci- 
fications. , ' 

Also Tietd, that the objection could not be waived, as the court is 
bound, for the protection of ail the creditors, to see that ail the stat- 
utory conditions of graâting thé discMrge arc f olfllled. 

, Where much time and money werp consumed in taking testimony 
under the spécifications, held, that no costs should bo allowed on dis- 
missing the pétition, because either party coùld hâve sooner brtraght 
the preliminaty objection to . the attention of the court. ■ 
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T. M~ Wheeîér, îùt hv.nkn-ipi. . 

C, W. Bangs, for opposing creditor. 

Choatb, D. J. This is an application for the discharge of 
Georg« M. Wheeler, one of the bankrupts. Several spécifi- 
cations hâve been, filed in opposition to the disoharge. A 
prelirahiary objection is taken that the pétition for discharge 
was prematurely filed, and must be therefore dismissed. 
Wheeler was adjudicated a bankrupt on his own pétition, 
August 14, 1877. The pétition for his discharge was filed 
on the twentieth of December, 1877. Under this adjudica- 
tion a first meeting of creditors was oalled and held, but 
it did not resuit in the_ appointaient of ,an assignée, because, 
meanwhile, proceedings had been taken for including William 
Bailey Lang, who had been a copartner of Wheeler, in the 
adjudication; and, on the seventeenth of November, 1877, 
Lang and the firm of W. Bailey Lang & Co. were also adju- 
dicated, and. thereupon a warrant issued to çall a meeting 
of the creditors of both bankrupts,' which was held on the 
twentieth ci Deqember, 1877, at .which aç assignes was 
elsctad, who qualified and received an asssignment on the 
-t^eriîyisixth of ' Decérnbôr, lS7f. There was, therefore, no 
,|igsignee at the timè the pétition was filed. '. Pribr to the filing 
M the pétition for discbarge debts had been proved against 
4he bankrupt. The statute pi*ovides (Eev. St. 5108) that "at 
any iiiïne af ter the expiration of six months from the adjudi- 
cation of bankruptcy, or if no debts hâve been proved against 
4he bankrupt, or if no assets hâve come to the hands of the 
assignée at any time after 60 days, * * * the bankrupt 
may apply to the court for a discharge." I think ît isclear 
that no application for a disoharge r an properly be made 
Tvithin six months after the adjudication, if debts hâve been 
proved, unleas there is an assignée duly qualified to act; be- 
cause, until there is an assignée, it cannot be ascertained 
that no assets hâve come to his hands within the meaning of 
i.he statute. The form of the pétition prescribed by the 
suprême court, in case it is presented within less than six 
months, shows clearly that this was the view entertained by 
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the court, (form 51.) It is there noted that in bucIi case the 
pétition should itsèlf state thàt "no déliits hâve been proved 
against tbe ,bankrupt> or that no aseets hâve corne to the 
hands of the assignée." If, howe^er, it were regular to file 
the pétition within six months after adjudication in case 
debts bave been proved, and without the appointaient of an 
assignée, I think the proof in tbis case is that, if there had 
been an assignée at the time of the filing of the pétition, there 
•would bave been assets in bis hands. The pétition having 
been filed before the statute permitted it to be filed, no dis- 
charge can be granted. It is suggested that tbe opposing 
créditer bas waived tbis objection by proceeding with the 
taking of testimony under tbe spécifications, but tbe oppos- 
ing créditer took tbe objection in bis spécifications, and I do 
not think he can waive the objection if be wisbes to do so. 
For the protection of ail the creditoréj the court îs bouiid to 
Bee that the bankrupt bas complied \yitli the conditions of the 
statute which are requisite to the granting of bis discharge; 
and, if the record shows that he has not done êo, the dis- 
charge cannot be granted. Eitber party coùld haye brought 
this point to tbe attention of the court before expendiiïg so 
■mueh time land money in the taking ôf testimony. It i^ cer- 
tainly no more the fault'of the opposing créditer thaii itis of 
tbe bankrupt that the inatter was not sooner brought \f) th'e 
.attention of the court. It becomes , unnecessary, therefore, 
to consider the other questions which arise under tbe spécifi- 
cations to the merits, since they may not arisû in the case 
again if a new pétition should be filed. 

Pétition dismissed, without costs to either party as against 
the other. 
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Stbwart V. Mahoney.* 

(Cireuif Court, D. MasiaehuieUB. Jannaiy 28, 1879.) 

L Intention — Naw Kesdlt. — 'Where an invention involves a new resuR 
flrst thought of by the patentée, the fact tliat tlie mechanical changes 
by which the resuit is produced are not diiScult is not necessarily im- 
portant. 

2. Dbvicb Patentable as Part of, Combination — Général CLArm.— 
Where a device is patentable only as used in connection with a par- 
ticular combination, the claim for such device must limit it to the 
particular combination of which it so forms a part. 

8. Patent— Re-issce No. 6,076— Improvbmbnt m FoLDiNa CHAnt&— 
Claim Toc Broad. — In a re-issued patent for improvementa in fold- 
ing chairs two claims were made — the flrst being for the combination 
with the leg frames of a folding chair, in which the front leg frame 
was independent of the seat, of a back frame connected at the lower 
end to the rear legs and at the upper end of the front legs frame by 
means of pivots, whereby the legs were prevented from spreading 
when the chair was opened, and admitting of being folded compactly 
together when closed ; and, second, for a combination with the bacl* 
frame of a folding chair, provided with an independent back section, 
of a stretcher attached thereto for supporting the rear of the seat, 
whereby the strain of the seat was received directly on the back. Th* 
simple device of a stretcher in the back of folding chairs as a support 
for the seat was not novel. Hdd, that the second claim, as made in 
the patent, would not, for the purpose of sustaining it, be construed 
as conâned to the class of chairs described. 

4 [npringemknt— Patent Invalid m Part— Costs— Rbv. St. ♦ 4922. 
In a suit for infringement, a patent containing two claims was, as to 
one claim, held invalid, and as to the other sustained. Hdd that, under 
Rev. St. ^ 4922, complainant was not entitled to costa. 

In Equity. 

James E. Maynaâïer, for complainant. 

Thomas H. Dodge, for défendant. 

Suit for infringement of letters patent No. 102,179, dated 
April 19, 1870, — re-issue No. 6,076, dated October, 1874, — 
for new and useful improvement in folding chairs. 

ïliis was a patent for a folding chair made by a combina- 
tion of two frames formed by two pairs of crossing legs, with 
Connecting stretchers, and pivoted at point of crossing; and a 

*Published by request. Reported by Homer C. Eller, Esq., of the St. 
Paul bar 
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baok frame, consîsting of two parts, with Connecting stretch- 
ers, the posts forming the back being hinged or pivoted to the 
frame and forming the rear legs, and pivoted to the upper 
end of the frame forming the front legs, so fastened and 
arranged as to readily fold up, and when opened to prevent 
the legs from spreading, a Connecting stretcher in the back 
frame being so placed as to form a support for the rear of the 
Beat. The claims were as foUows : 

First. The combina tion with the leg f rames of a foldiag 
chair, in which the front leg frame is independent of the seat, 
of a back frame connected at its lower end to the rear legs, 
and to the upper end of the front legs frame by means of a 
pivot, ■vyhereby the legs are prevented from spreading when 
the chair is opened, and admit of being folded compactly 
' together when closed, as and for the purpose spéciâed. 

Second. The combination with the back frame of a folding 
chair, provided with an independent back section, of a stretcher 
attached thereto for supporting the rear of the seat, whereby 
the strain of such seat is received directly upon the back, 
substantially as described. 

LowELL, C. J. The patentée and complainant relies on 
both claims of his patent, and upon an infringement of both 
by the défendant. 

His second olaim is : "The combination with the back frame 
of a folding chair, provided with an independent back section, 
of a stretcher attached thereto for supporting the rear of the 
seat, whereby the strain of such seat is received directly upon 
the back, substantially as described." A. chair is produced 
and madean exhibit, as "George Hunzenger's folding chair," 
which the complainant admits was made and sold before the 
date of his invention, which contains the combination of the 
second elaim, unless that claim should be construed as cbn- 
fined to a chair having an arrangement not described in the 
claim itaelf ; that is, to such chairs, and only such, as are the 
subject of the first claim. I see no ground for thus limiting 
the second claim, which would seem to hâve been made broad 
on purpose to include a class or classes of chairs not in- 
cluded in the first claim. If this were not the purpose, it 
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wouli have been more convenient and obvions to say so, in- 
âtead of giving a description of folding chairs, which em- 
braces a larger number. 

It was said at the hearing that Judge Shepley had pro- 
nounced an unhesitating opinion that this claim was void. I 
so hold. 

Unfortunately my predecessor, thoiigh he heard a reargu- 
ment upon the first claim, did not décide that part of the 
case, His impression, perhaps, was that this claim was like- 
wise void ; but he gave no opinion, and rendered no gênerai 
decree in the case. 

I have examined the évidence and the arguments with 
care, and I am of opinion that there was both novelty and 
utility in the subject of the first claim, and that it bas been 
infringed. Many chairs had been made that resembled the 
plaintiff's in many particulars, and which might easily have 
been so modified as to embody his invention ; but they do not 
appear to have been so modified before his time. 

The question of novelty, including in that word the discov- 
ery or invention which will be suffieient to support a patent, 
is often a very difficult one to décide. Invention often in- 
volves a new resuit, first thought of by the patentée ; and in 
such cases the faet that the meohanical changes he bas 
made are not difficult, is often unimportant. The cases in 
which invention is wanting are usually those in which the 
resuit is old in kind, and the change of means is obvions, or 
bas been used in analogous machines or articles, and then 
the smallness of the change is very likely to be décisive 
against the patent. 

This case seems to me to fall within the former class. 

By Eev. St. § 4922, the complainant cannot recover costs. 

Decree for the complainant, without costs. 
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Chapman ». Succession op Wilson. 

{Circuit Court, D. Louisiana. January, 1881.) 

L BiLii TO 8bt Abidb Settlbment— Fraxtd— Failuke of Considera- 
TioK — Lachks. — In May, 1867, Bradley, Wilso'n & Co., being largely 
indebted to Chapman, and having become financially embarrassed, 
transferred to Walker, agent of Chapman, by way of compromise, 
and in f ull settlement of their debt, i'nier alia, the notes of one l'rew- 
Itt, an insolvent, secured by a marriage settlement made between 
Prewitt and wife before matriage. The notes were indorsed " with- 
6ut recourse except as to the considération," and Chapman executed 
a release discharging the firm from ail liability upon their indebted- 
ness. This compromifle was promoted and advised by Walker, an 
attorney, and mutual friend of both parties, who had' di-awn up the 
marriage settlement, and was himself also secured thereby on a debt 
due him from Prewitt. At that time s suit was pending to set aside 
the marriage settlement as fraudulent and void as against the unse- 
cured creditors of Prewitt, to which suit Bradley, Wilson & Co., 
Walker, and others were parties défendant. 

In 1874 a decree was'rendered in this suit, sustaining the marriage 
settlement and dismissing the bill. In December, 1870, another suit 
was begun for the same purpose in a United States circuit court by 
Prewitt's assignée in bankruptcy, and that court, in April, 1878, 
made a decree declaring the marriage settlement fraudulent and void. 
Both decrees were appealed, the former to the suprême court of the 
State, the latter to the suprême court of the United States, and thèse 
appeals are both still pending. 

Held, upon the bill flled by Chapman, October 16, 1879, to set aside 
the settlement of May, 1867, upon the groûnd of fraud, mistake, and 
want of considération, that the complainant, by the lapse of twelve 
and a half years, had allowed his claim to become stale, and had 
waived his right to assert the same. 

2. LA.CHSS.— H dd, further, that the lâches of the complainant were not 
excused by the fact that he elaimed not to hâve discovered the alleged 
fraud untii December, 1870 ; and by the further fact that the question 
of the validity of the marriage settlement was pending, during the 
whole pefiod, in both the state and circuit courts. 

8. Fraud— Insitfficient EvroEUCE.— fl«Zd, further, that the mère cir- 
cumstance that the flrm, by compromise with their creditors, and by 
a favorable turn in the value bf their property, ultimately succeeded 
in saving a considérable surplus, would not furnish sufBcient ground 
for setting aside the settlement of May, 1867. 

4. Fbaijdxileiît Concealment— Insufpicibnt Evidence. — RM, further, 
that the mère fact that Chapman was not aware of the existence of 
the suit in the state court to set aside the marriage settlement, and 
v.5,no.4— 20 
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that M waa not mentioned at the tlrae the compromise was efifected, 
did not show that there was any fraudaient concealmeut of the exist- 
ence of such suit. 

6. MlSBBFBESENTAÏION— MakKIAGB BETTHEMENT— ALLEGATION OF VA' 

LTDiTY. — Réld, jMrth&r, that the validity of the marriage settlement a? 
against the créditera of Prewitt, not provided for in it, was a question 
of law resting in opinion, and not a question of fact restlng in évi- 
dence and représentation ; and, therefore, that when it was alleged 
to be valid, it was so alleged as a matter of belief only, and did not 
constitute a misrepresentation of fact. 

6. Mabru-GE Settlement — Guakanty of Validity. — Héld, furihm-, 

that the mère transfer of the Prewitt notes did not constitute a 
guaranty of the marriage settlement by which they were secured. 

7. Coiîtbact — Failobb of Considbbation— Rbscission. — Heid,further, 

that the litigation ia relation to the marriage settlement must be 
brought to a close, and the decree of nullity completed, before tho 
settlement of May, 1867, could be rescinded npon the ground of fail- 
ure of considération.— [Ed. 

In Equity. Suit to set aside a settlement upon the ground 
of fraud, mistake, and want of considération. 

Beadley, C. J. Eeuben Chapman, the complainant in this 
case, formerly governor of Alabama, and a lawyer by profes- 
sion for a long time prior to the late civil war, and to some 
extent during the war, had dealings, as a planter in Alabama, 
with the firm of Bradley, Wilson & Co., commission merchants 
and bankers, of New Orléans, who had a branch bouse at 
Huntsville, Alabama. Before the war commenced the firm 
had become largely indebted to Chapman, and the debt was 
somewhat increased afterwards. Their dealings being very 
extensive, and many of their assets proving worthless, thoy 
became financially very much embarrassed. In May, 1867, 
whilst in this condition, their account with Chapman showed 
a balance due to him of $23,650.29, which they proposed to 
compromise and settle by transferring to him a claim which 
they held against one Eichard Prewitt, consisting of two notes 
drawn in 1861, and then past due, amounting, with interest, 
to $20,136.23, and an open account amounting to $1,231.71, 
and a draft against one Nirnmo for $150.76. The cïaim 
against Prewitt was secured by a provision in a marriage 
settlement made on the twenty-seventh day of April, 1866, 
betweeu Prewitt and his wife before marriage, by which cer- 
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taîn lands therein conveyed were appropriated — First, to the 
satisfaction of Prewitt's indebtedness to Bradley, Wilson & 
Co., and after that to certain other designated purposes. À 
transfer to Chapman of this security -was embraced in Brad- 
ley, Wilson & Co.'s proposition for a settlement with him, as 
Prewitt was known to be insolvent, and the only value of hia 
notes and indebtedness consisted in this supposed security. 

Chapman consulted on the subject of said proposition L» 
P. Walker, Esq. of Huntsville, Ala., a lawyer of standing and 
character, who had previously àt Tarions times been the at- 
torney of both parties, and -who on this occasion (as he testi- 
fies) acted as the^ mutual friend of both, but not as the attor- 
ney for either. He gave it as his opinion that the security 
was a valid one, he having drawn up the marriage settlement 
and being acquainted with the entire transaction, and being 
himself thereby secured in référence to a debt due from Prew- 
itt to him. Chapman thereupon consented to the proposed 
arrangement and the transfer was made accordingly, the notea 
being indorsed to Walker as agent of Chapman at the latter's. 
request, but indorsed "without recourse except as to the con- 
sidération ; " and the interest of Bradley, Wilson & Co. in the 
security created by the marriage settlement, and in the open 
account against Prewitt, being assigned to Walker in like 
capacity as agent for Chapman ; and the latter, in considéra- 
tion of said transfers and assignment, executed a paper releas- 
iag and discharging Bradley, Wilson & Co. from ail liability in 
référence to their indebtedness to him. The présent suit ia 
brought to set aside this settlement, and to make the estate- 
of Wilson' (one of the firm of Bradley, Wilson & Co,, now 
deceased) liable for the whole amount due, as though no 
settlement had been made. Chapman never received any 
money from the securities transferred to him. The Nimmo 
note was worthless at the time, Nimmo being at the time 
insolvent, and dying soon afterwards. The marriage settle- 
ment, which was the principal thing relied on, was attacked by 
other creditors of Prewitt, and sought to be set aside as being 
fraudulent and void as against them. 

A mii for this purpoee was brought by one Lile, in Decem- 
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ber, 1866, in the chaneery court of Lawrence county, Ala- 
bama, against Prewitt and his "wife, Bradlejr, Wilson & Co., 
and.Walker and others. This suit was pending when the 
settlement with Chapman was made, and the défendants had 
filed their answers therein, A decree was rendered in 1874 
sustaining the marriage settlement, and dismissing the bill. 
In December, 1870, another suit was commenced for the same 
purpose by one Eobert H. Wilson, Prewitt's assignée in bank- 
ruptcy, in the circuit court of the United States for the north- 
ern district of Alabama ; and that court, in April, 1878, made a 
decree declaring the marriage settlement fraudulent and void. 
Both of thèse decrees were appealed, the former to the su- 
prême court of Alabama, and the latter to the suprême court 
of the United States, and thèse appeala are still pending; so 
that the ultimate fate of the security which was assigned to 
Chapman in May, 1867, is yet undetermined. The bill in 
this case was not filed untU the fifteenth day of October, 1879, 
more than 12 years after the transaction took place which i,t 
assails. It seeks to set aside the settlement on the grounds 
of fraud, mistake, and want of considération. It aUeges that 
Bradley, Wilson & Oo., at thô time of the. settlement, and as 
an inducement thereto, represented thernselves to be insolvent, 
when, in truth, they were not insolvent ; thât they represented 
the security contained in the marriage settlement to be good 
and valid, when, in fact, it was fraudulent and void; and 
that they coneealed the fact that a suit had already been 
instituted against Prewitt and thernselves to set the marriage 
settlement aside. It allèges that the complainant Chapman 
was ignorant of the facts, and was deeeived by thèse repré- 
sentations and coneealments, and was thus induced to make 
the settlement, which he would not hâve done had he known 
the truth. The bill is filed against the succession of Wilson, 
as before stated, and prays that the settlement of May, 1867, 
may be set aside, and that the complainant may be admitted 
as a créditer of the succession, and may hâve a decree for the 
payment of his entire claim against Bradley, Wilson & Co., 
with the accumulated interest. 

The défendants, who are the widow and executors of Wil- 
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Bon> hâve filed an answer dènying alliihe charges of the bill, 
and setting up the defence of prescription of 10 years. For- 
merly, by Civil Code of Louisiana, (art. 3507,) the action for 
nuUity or resoission of con tracts, testaments, etc., was pre- 
scribed by five years, where the party entitled to sue was in 
the state, and by 10 years if he were ont of it. But by the 
Eevised Code of 1870, (art. 3542,) the time is reduced to five 
years in ail cases, without regard to plaintiff's résidence, sub- 
ject, of course, that the time çommenced to run only from the 
date of discovering the error or déception complained of aa 
the cause of nuUity or rescission. 

Although courts of equity are not strictly bound by the 
local laws of prescription or statutes of limitations> yet they 
generally f oUow the analogy of those laws, and refuse to 
enforce claims that hâve become stale by the iapse of the 
prescribed period. In cases, however, of cognizance peouliarly 
équitable, regard is alwayahad to the force of spécial oircum- 
stances. "There are càsès," saj^s Mr. Justice btory,; "in 
which the statutes wouîd be a bar at law, but in whioh equity 
would, notwithstanding, grailt xelief ; and, on the other hand, 
there are cases where the statutes would not be a bar at law, 
but where equity, notwithstanding, would refuse relief. But àll 
thèse cases stand on spécial circumstances, whieh courts of 
equity can take notice of, when courts of law may b« 'bound 
by the positive bar of the statutes." Eq. Jur. § 64a. Again: 
"It is a most material ground, in ail bills for an aècount, to 
ascertain whether they are brought to open and 'correct 
errors in the account rec&nti facto, ox whether the application 
is made after a great lapSe of time. * * • In matters of 
account, although not barréd by the statutes of limitations, 
courts of equity refuse to ^interf ère af ter a considérable Iapse 
of time from considérations of publie policy, from the diffi- 
culty of doing en tire justice when the original transactions 
hâve become obscure by time and the évidence may be lost, 
and from a consciousness that the repose of titles and the 
security of property are mainly promoted by a full ehforce- 
ment of the maxim, vigiiantïbut non dormientibus jwra subaerv- 
iunt." Id. § 529. 
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Thèse remarks are as applicable to bills for setting aside a 
settlement on the ground of fraud and conceaJment as they 
are to bills for opening a stated account. They are strongJ;' 
applicable to the présent case. The complainant, in bis bill, 
in order to obviais the objection of lapse of time, places him- 
self on the ground that he did not discover the fraud prac- 
ticed on him until December, 1870, wheîi the assignée in 
bankruptcy of Prewitt filed bis bill to set aside the marriage 
settlement, and made the complainant a party to it. And 
yet, after this, he waits nine years longer before filing bis bill j 
and now, at the end of twelve and a half years after the trans- 
action tôok place, after the death of the parties and witnesses, 
and ail the changes that are conséquent upon the lapse of 
time, he cornes into court and asks its équitable relief. 

The allégation that he did not discover the fraud until 
1870, (even if it could avail,) as migbt be expected after this 
long delay, is only sustained by the complainant's own testi- 
mony. Mr. Walker testifies that he does not know when 
Chapman first leamed of the pendency of the first suit^ 
(bronght by Lile,) but his recollection is that he knew of it 
before the commencement of the second suit, (by the assignée.) 
Mr. Bibb, one of the firm of Bradley, Wilson & Co., being 
examined as a witness in référence to the settlement with 
Chapman, dénies that any suit was pending on the subject of 
the marriage settlement, or that he made any représentations 
in regard to it. What else but the utmost vagueness of rec- 
oUeotion could be expected, even in thoae who participated ia 
the transaction, after the lapse of so many years ? The com- 
plainant himself is responsible for this state of things. He 
admits that he waited nine yeare after discovering the alleged 
fraud before taking any steps to substantiate it, or to procure 
the redresB to which it entitled him. His excuse is that the 
question of the validity of the marriage settlement was pend- 
ing and undecided in the courts during that period, and be 
could not be expected to prooeedin the assertion of his rights 
until that question was settled. This plea cannot avail the 
complainant. The fraud -whiçh he allèges was practiced on 
him did not dépend on the décision which the courts migbt 



CHAPUAN V. SUCCESSION OP •WILBOK, SU 

tnate as to the validity of the mafriage settlement. He says 
he discovered the fraud in 18T0. , He should bave repudiated 
the settlement at once, and taken proceedings to hâve it set 
aside whilst the facts were still fresh in the minda of ail par- 
ties. He evidently preferred to speculate on the resuit. If the 
marriage settlement was sustained, he -would stand by the 
settlement with Bradley, Wilson & Co. ; if not sustained, he 
would fall back on the charge of fraud and concealment. By 
electing to await the résulta, and postponing for so many 
yearsany proceedings for establishing the fraud and setting 
aside the settlement, the complainant bas allowed bis claim 
to become stale, and bas waived bis right to assert it. 

But I am not satisfied from the évidence that any misrep- 
resentation or concealment was practiced on the complainant. 
As to the alleged représentation of insolvency, the weight of 
évidence is that the pecuniary affaira of Bradley, Wilson & 
Co. were in such a state of embarrassment and uncertainty 
in May, 1867, that tbey might well hâve supposed, aS Mr. 
Bibb, one of the partners, testifies they did suppose, that they 
vyere really insolvent, and could only bope to sëttle with their 
«reditors by compromise and the transfer of such assets as 
they had. If,.by such compromises and a favorable turn in 
the value of their property, they afterwards succeeded in sav- 
ing a considérable surplus, this circumstanoe would not only 
not be Bufficient to set aside the compromise made' by them 
when they really supposed they were insolvent, but it would 
liot be a just ground for any rôflection on their conduct as 
men of business. If this vie,w is correct,' the case tipon its 
merits is reduced to à considération ©f the questions relating 
to the Prewitt security contained in the marriage settlement. 
The question of the alleged concealment in not disclosing the 
iact that a suitwas.pending at the time of the settlement, 
calling in questiiai ,th© honafides of the Prewitt marriage set- 
ilement, bas already been adverted to. ."We bave; only the 
évidence of Govemor Chapman himself to establish. such con- 
-cealment, and that évidence only amounta to thia:, that he 
was notaware of the existence of the suit, and; tbatit was not 
jûentionedin the transaction. ïhis does not showthat tliere 
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was any concealment. The matter may not hâve oeourred 
to the parties. Mr. Walker seems to hâve been perfectly 
confident of the validity of the marriage settlement, and of 
the futility of any efforts to assaii it, and he may not hâve 
regarded Lile's suit as of any importance. If mentioned, he 
may hâve se expressed himself to Governor Chapman when 
consulted about the marriage settlement ; if not mentioned, 
it may not hâve occurred to him. A référence to it may 
hâve been made, and may easily hâve escaped the complain- 
ant's memory. If satisfled with Walker 's views at the time, 
the détails of tbeir conversations may hâve passed out of his 
memory. The lapse of time cornes in hère as an important 
factor on the question of recollection and the weight of évi- 
dence. 

Then, as to the alleged représentations about the validity 
of the marriage settlement, there is not a particle of évidence 
to show that any représentations were made which the par- 
ties did not at the time honestly believe to be true, or that 
any facts were represented différent from what they were. 
The validity of the marriage settlement as against creditors 
of Prewitt, not provided for in it, was a question of law rest- 
ing in opinion, and not a question of fact resting in évidence 
and représentation, When it was aUeged to be valid, it was 
80 alleged as a matter of belief only. No misrepresentation 
of facts is set out in the bill, and none is established by the 
proofs. 

As Mr. Walker acted as the mutual friend of both parties 
in the settlement his testimony is important, and an abstract 
of it will perhaps give a clearer view of the transaction, as it 
actually occurred, than any statement which can be made, — 
somewhat fragmentary, it is true, being drawn out by inter- 
rogatories, but, nevertheless, clear and to the purpose. 
Speaking of the settlement of May 12, 1867, Mr. Walker 
says that he did not consider that he represented either of 
the parties in a professional capacity ; that the assignment 
of the security was made to him, as agent, at Governor 
Chapman 's request, but for what reason he does not know ; 
that he thought it a good settlement for both of them, and 
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probably so expressed Mmself to both ; that his belief is that 
Governor Chapman took the transfer because he considered 
Bradley, Wilson & Co. to be financially embarrassed, and in 
doubtful condition ; that he drew the marriage settlement 
himself, and believed it valid, and still thinks so, and -when 
the settlement was made he expressed that opinion to Gov- 
ernor Chapman; that he has cognizance of no faot impugn- 
ing the settlement between the parties. 

On cross-examination he testifles that he had been the 
counsel for Bradley, Wilson & Co. for many yeara ; that he 
had also often been counsel for (jovernor Chapman, and is 
still his counsel in some pending cases; that, as he under- 
stood, the adjustment of the debt due from Bradley, Wilson 
& Co. to Governor Chapman, as it was made, was upon the idea 
that Bradley, Wilson & Co. were financially embarrassed, and 
not otherwise able to arrange it ; that the proposition of the 
settlement came from them, and the reason assigned by them 
for the proposition vras their inability to pay the debt in 
inoney; that Bradley and Bibb, who were then in Huntsville, 
■where the settlement was made, represented the firm to be in 
embarrassed circumstances andunableto pay their indebted- 
ness in cash, and that this was the best settlement they could 
make ; and that Governor Chapman believed this to be so, or 
he would not hâve made the settlement, as he was désirons 
of coUecting the debt; that Bradley, Wilson & Co. were 
reputed in Huntsville to be in great financial embarrass- 
ment ; that Eichard Prewitt was largely insolvent at the time 
the settlement was made, and the only value attached to his 
notes and account, which were transferred to Governor Chap- 
man, grew out of the provision made for his indebtedness to 
Bradley, Wilson & Co., in the marriage settlement of May, 
1866; that he does not remember that any représentations 
were made by Bradley Wilson & Co. to Governor Chapman, at 
the time of the settlement, in regard to the lien created by the 
marriage settlement, as to its honafides and validity, but that 
he, Walker, told both parties that, in his opinion, said lien 
was hona fide and valid, and that it protected Prewitt'a in- 
debtedness to Bradley, Wilson & Co. to the extent of the value 



314 ' FEDEIÎAL REPORTER. 

of the lànds specifioally dedieated to that purpose; that he is 
satisfied Governor Chapman would not hâve made the settle- 
ment but for the belief that said debt was thus proteeted ; that 
the marriage settlement has been sustained in a ohaneery court 
of Alabama, and an appeal from that décision ia now pending, 
and has been pronounced fraudaient and void by a décision 
of the circuit court of the United States, and an appeal from 
that décision is also pending ; that be, Walker, does not know 
when Governor Chapman first learned of the pendency of the 
former suit, buthis recollection is that he knew of it before 
the commencement of the latter suit; that in the sottlrment 
he acted as the mutual friend of both parties, and not as 
attorney of either, and that, from his belief in the vaHdity of 
the marriage settlement, he.should hâve advised Governor 
Chapman to accept the settlement, notwithstandingthe pend- 
ency of the chancery suit, had that been adverted to. 

If to this évidence of Mr. Walker we add that of Mr. Bibb, 
one of the firm of Bradley, Wilson & Co., who testified very 
fully as to their embarrassment and supposed insolvency ; of 
their efforts to compromise with their creditors in good fait h ; 
of tlaeir désire to seoure Governor Chapman in particular, and 
their offer to turn over to him the Prewitt claim, and of their 
firm belief in the validity of that claim, — it would be asking 
the court to go a great way to make a decree declaring the 
transaction void on the ground of misrepresentation, upon the 
évidence of the complainant alone, given so manyyears after 
the happening of the events, however upright in motive and 
free from ail intention to di^tort the facts we may concède 
that évidence to be. 

The remaining ground of relief is the failure of the consid- 
ération of the compromise. First, Bradley, Wilson & Co. did 
not guaranty the claim against Prewitt, but expressly de- 
clined doing so. Chapman took it at his own risk. The 
notes were indorsed "without recourse," showing that the 
transfex was made and accepted without any guaranty, at 
least so far as relates to the responsibility of Prewitt. Be- 
Bideg, the évidence shows that Prewitt was notoriously insolv- 
ent, and therefore it is not reasonable to suppose that Brad- 
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ley, Wilson & Co. intènded to guaranty the payment of his 
notes. But it is contended that the validity of the marriage 
settlement, by which the payment of the notes waa secured, 
was guarantied in law by the mère transfer thereof. It is 
now laid down as a gênerai rule that the sale of a chattel 
by the English law implies an af&rmation by the véndor 
that the chattel is his, and therefore he warrants the title, 
unless it be shown by the facts and circumstances of the sale 
that the vendor did not intend to assert ownership, but only 
to transfer such interest as he might hâve in the chattel sold. 
Benjamin on Sales, (2d Ed.) 523. Formerly the rule oîcav- 
«at emptor was stated to be the gênerai one, and it may be so 
still, theoretically; but slight circumstances hâve always suf- 
ficed to raise an assertion of ownership; amounting in effect 
to a guaranty of title, and it bas been justly said that in ail 
ordinary sales the party who undertakes to sell exercises 
thereby the strongest act of dominion over the chattel which 
he proposes to sell, and thereby is understood to affirm that 
he is the trae owner. Erle, G. J., in Eichholtz v. Banister, 
17 G, B. N. 8. Î08. And it may be conceded that, in ordi- 
nary cases of delivery and acceptance of a spécifie thing in 
satisfaction or compromise of adebt, there is an implied under- 
standing or condition that the debtor guaranties his author- 
ity to dispose of the thing in that way, and that a failure in 
this behalf will place the parties back in their original rela- 
tions to each other. But there can be no doubt that when a 
contrary understanding is had a différent conséquence will 
f ollow. 

The question in each case will be, did the créditer take 
tihe thing out and out, or did he only take it conditionally ? 
In the présent case, Bradley, Wilson & Co. were seeking to 
compromise with their creditors. They had various assets to 
dispose of, some good, some doubtful, some bad; though 
which were good, which doubtful, and which bad was in many 
cases unknown. Thèse were ail they had to offer. Their 
object was to get a discharge from their obligations. It is 
not presumable, to begin with, that they meant to guaranty 
the yalidity or value of the various assets which they turned 
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over to their creditors. If they so intended, there would be 
something to indicate such intention; but if they took an 
absolute discharge, as was done in this case, the contrary 
must be inferred, The fact that in transferring the notes 
theydid it "without recourse, except as to the considération," 
and that this is taken notice of in the transferof the marriage 
settlement, is a clear indication of what they intended in the 
whole transaction. They evidently intended to guaranty 
nothing except the considération. They offered Governor 
Chapman the claim against Prewitt as it stood. He must 
judge for himself as to its validity and value ; so far as they 
were concerned it was ail right. He evidently understood 
the matter in this light. He investigated the claim. He 
consulted Mr. Walker in regard to it; satisfied himself as to 
its validity and value, and agreed to accept it. It seems 
clear to me that Governor Chapman took the claim with its 
collatéral security at his own risk, and that his discharge of 
Bradley, Wilson & Co. was intended to be in fact, as it was 
in form, absolute and unconditional. But, aside from this 
considération, it does not yet appear that the security is not 
valid. The decree of the circuit court has been appealed 
from. The litigation is not ended. On the question of fail- 
ure of considération, the éviction or decree of nullity must be 
complète before it constitutes a ground of rescission. 

Looking at the whole case, as it is presented by the plead- 
ings and proofs, it Beems to me that the bill must be dis- 
missed, with costs. 

Let a decree be entered accordingly. 
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■^ALKEB ». TeAIi. 

[Cvreuît Court, D. Oregon. January 10, 1881.) 

L. CoHDrrioif Ali Limitation— Dhmand of Possession in Case op Co- 
Tbnants. — G. conveyed an undivided intereat in certain reaj property 
to H., in trust, to secure tlie payment of a loan from W,., with an 
agreenient thaï G. might remain in possession and taise the rents p.nd 
profits without account, uiitil the note given ïor the loan was overdue 
and unpaid, in which case the trustée was to take possession and dis- 
pose of the property to satisfy the debt, and G. "was to surrender the 
possession for this purpose on demand. The note became overdue and 
remained unpaid, and G. conveyed his interest in the premises to his 
co-tenant, T., and gave him possession, when H. demanded such pos- 
session from T., who refused unqualifiedly, and continued to oceupy 
the property, and received the rents and profits thereof until the 
same was sold at a judicial sale, at the suit of H., for less than two- 
thirds of the loan and interest. Edd : 

(a) That the interest which G. had in the property, in case the debt 
was not duly paid, was not an estate upon condition which was not 
avoided until a demand for possession, but an estate upon a çondi- 
tional limitation which terminated with the happening of the con- 
tingency — the note becoming overdue and remaining unpaid — with- 
out any demand. 

(J) That the demand for possession required by the agreement was, 
under the circumstances, not a demand for the purpose of avoiding an 
estate, and therefore insufficient, unless made exactly for that which 
the trustée was entitled, — nothing more nor less, — ^but was the équiv- 
alent of a mère notice to quit by a landlord upon a tenant at will, 
and was sufflcient, although in f onn it may hâve included the exclu- 
sive possession of the whole property — the refusai being in effiect a 
déniai of the trustee's right to the possession even as a co-tenant. 

(c) The trustée being entitled, as co-tenant with T., to the posses. 
sion of the whole property, and the demand having been made by him 
for possession in pursuanceof the agreement, it is to beconstruedand 
understood as a demand for possession as such co-tenant, and there- 
fore it waa not larger than the right of the party making it, and is 
sufflcient, even if it was to hâve the efEect of avoiding an estate. 

2. Constbuction op Dikbction to Tbusteb to Seli.. — A conveyance 
in trust to secure the payment of a loan is made primarily for the ben- 
eflt of the lender, and should be construed, so far as it is open to con- 
struction, so as to efEect the object for which it waa made ; and, there- 
fore, where such a conveyance provided that upon default in the 
payment of the loan the trustée should take possession and sell the 
property upon 30 days' notice, Md, that the authority to sell was for 
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the beneflt o£ the lender, and the trustée was not bound to sell uutil 
he thouçht best for the payment of the loan, or was directed to do so 
by a court of equity, and, in the meantime, it was his duty to apply 
the rents and profits upon the debt. 

Action at law to recover damages. 

Benton KilUn, for plaintiJBf. 

W. Lair Hill and H. Y. Thompson, for défendant, 

Deady, D. J. The plaintiff, a British subject, brings tliia 
action to recover $16,000 damages, alleged to hâve been sus» 
tained by him on account of the refusai of the defendam, a 
citizen of Oregon, to deliver to him the possession of certain 
real property in Oregon, and wrongfully withholding the same 
from the plaintiff from July 6, 1877, to November 30, 187?. 
to-wit : the S. |- of lots 3 and 7 in block 38, and the undi- 
vided ^ of the N, J of lot 6, and the undivided ^ of the S. ^ 
of lot 7, in block 2 in the city of Portland, from which the 
défendant received rents during said period at the rate of 
$280 per month, or $4,70é in the aggregate; the undivided 
|- of a certain farm situated in Lane county and known as 
the Teal and Goldsmith farm therein, and the undivided ^ of 
a certain farm situated in Polk and Benton counties and 
known as the Teal and Goldsmith farm therein, the reason- 
able rental value of which, during said period, was $2,000 a 
year, or $2,800 in the aggregate; and, also, on account of the 
expense ineurred by the plaintiff in instituting and maintain- 
ing légal proceedings to enforce the sale of said lands over 
and above what it would hâve cost to dispose of the same if 
the défendant had surrendered the possession thereof to the 
plaintiff, as he was legally bound to do, $3,100, together with 
interest. The défendant demurs to the complaint upon the 
ground that it does not state facts sufficient to constitute a 
cause of action. 

The facts stated in the complaint necessary to an under- 
standing of the question made in the argument upon the 
demurrer are thèse : 

On August 19, 1874, the défendant Joseph Teal and Ber- 
nard Goldsmith, being the joint owners and tenants in com- 
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mon of the farms aforesaid, conveyed the same to Heniry 
Hewett by a conveyance absolutê in form, but, as set forth in 
a eontemporaneous déclaration and agreemerit, signed by the 
plaintiff and défendant and said Hewett and Goldsmith, tobe 
held by him in trust as a seourity for the payment of a note then 
made by said Goldsmith for the sum of $100,000, and made 
payable to the plaintiff, or order, two years after date, with 
interest at 1 per centum per month, payable monthly, with a 
stipulation that if default was made in the payment of the 
interest for the period of 20 days the whole sum of the note 
should, at the option of the holder thereof, become due and 
payable at onee. 

By the déclaration of trust it was stipulated and providedi 
(1) That Hewett held the légal title to the property, subject 
to the right of Teal and Goldsmith to retain possession of the 
sâme, ànd to take and hâve, without account, the issues and 
profits thereof — they paying ail taxes and public charges im- 
imposed thereon — until said note should become due and 
remain unpaid 30 days; (2) that, if such default is made in 
the payment of said note, Goldsmith and Teal "will and shaU, 
on demand, peaceably surrender to said Hewett" the posses- , 
sion of said property, who "may and shall proceed and take 
possession" of the same, "and on 30 days' notice in writing 
to said Teal and Goldsmith, * * * requirihg them to 
pay said debt, * * * and on their failure so to pay 
shall sell the same at public auction, on not more than 30 
days' notice," or sufficient thereof to pay the debt and charges. 

On August 18, 1876, there was due upon said note the 
sum of $96,750, when, at the instance of said Goldsmith, it 
was agreed betwéen the plaintiff and défendant and Hewett 
and Goldsmith that the time of payment thereof should be 
extended one year, but upon the stipulation, as aforesaid, 
that if default was made in the payment of the principal or 
interest the whole sum should "become due and payable as 
provided in said agreement of August 19, 1874;" and the 
said Goldsmith, in considération of such extension, then con- 
veyed to said Hewett the lots aforesaid by a conveyance abso- 
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lute în form, but, as set forth in said agreement of August 
18> 1876, to be held by him as an additional security for 
the payment of the note aforesaid, and in the manner and 
for the purposes mentioned in the agreement of Auguat 19, 
1874, which agreement was not to be thereby annulled or set 
aside except so far as the latter might conflict with the former, 
but the two agreements were "to be taken and construed to- 
gether." 

In April, 1877, Goldsmith made a conveyance of ail the 
property which he had conveyed to Hewett, as aforesaid, to 
the défendant Teal, and gave him possession thereof. 

On July 6, 1877, no part of said principal having been paid, 
nor any of the interest arising thereon àfter January 21, 
1877, "Hewett demanded from the défendant the possession 
of ail said lands in pursuance of the provisions of said oon- 
tracts," but the latter refused to surrender "any part" of the 
same, and held possession thereof until November 30, 1878, 
and received the rents and profits therefrom du ring said pe- 
riod. 

Ail the lands aforesaid hâve been sold either at private or 
judicial sale, and the proceeds applied upon the plaintiff's 
debt, but there is still due thereon from said Goldsmith over 
f 50,000, and since April, 1877, he bas not had any other 
property out of which any part thereof oould be made. 

Upon the argument of the demurrer it was finally admit- 
ted by counsel for the défendant that the plaintiflf was en- 
titled to the possession of the property from and after the 
default was made in the payment of said note — January 21, 
1877 — provided there was a suffieient demand therefor, and 
to recover in this action such damages as he may hâve sus- 
tained by reason of the defendant's refusai to surrender the 
same. But it is contended that the demand, being for the 
whole property, while the conveyance by Goldsmith to Hew- 
ett, except as to the south half of lots .2 and 7, in block 38, 
aforesaid, only included an undivided half thereof, was too 
large and therefore insufficient ; citing Hodgeboom v. Hall, 24 
Wend. 148, and Bradstreet v. Clark, 21 Pick. 393. 
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Admitting, for the présent, that the demand made by Hew- 
ett was larger than his right, are the cases cited to sHow that 
it is insufficient parallel with the one at bar? In the case 
of Hodgeboom v. Hall, supra, there was a devise of an estate 
to a son upon condition that he would support his two sis- 
ters. The latter, assumiag that the condition had been 
broken and the estate forfeited, bçought an action to recover 
possession of their interest in the property as heirs of the 
devisor; but the court held, upon the facts, that there was no 
satisfactory évidence of any demand and refusai of support, 
and thérefore it did not appear that the condition was 
broken. Hère, however, there was a formai demand and re- 
fusai, but it is objected that it included more than the party 
was entitled to. 

In Bradstreet v. Clark, supra, an estate was devised upon 
condition that the devisee pay the legacies given by the will 
to the children of the devisor. Afterwards the legatees 
brought an action to recover the possession of the property, 
upon the ground that the estate of the devisee was forfeited 
by a refusai on the part of his grantee to pay the legaçy of 
$10 due one of them. On the trial it appeared from the 
évidence that the demand was made for the three legacies, 
two of which had been paid by the devisee, and the court 
held that the demand, although sulEcient to support an ac- 
tion to enforce the payment of the legacy, Was not sufficient 
to avoid the estate, likening it to the case of a leasehold 
estate held upon the condition of paying rent, which is not 
forfeited by non-payment unless there is also a demand of 
the précise sum due — neither a penny more nor less. 

The légal title of this propetty was in Hewett, for the ben- 
efit of the plaintifï, and he was therefore entitled to the poses- 
sion and the pernancy of the profits from the date of the con- 
veyances to him, but for the stipulation in the déclaration of 
trust that Goldsmith might hâve the posession and profits 
BO long as he was not in default upon his note. In effect, the 
plaintiff, having loaned Goldsmith $100,000, and the latter 
having conveyed this property to Hewett to seoure the pay- 
ment of that sum with interest, the parties agreed that instead 

v.5,no.4 — 21 
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of thé trustée taldng possession of the property at once, and 
applying the rents in payment of the interest accruing upon 
the loan, Goldsmith might remain in posession while he paid 
the interest. The only interest or estate, then, which the de- 
fendant had in this property at the time of the demand, as 
the assignée of Goldsmith, was the possession, so long as the 
latter duly paid the interest accruing upon his note, and no 
longer. 

This, then, was not an estate upon condition, and therefore 
it was not necessary that there should hâve been either an 
entiy or daim (demand) to avoid the estate, upon the breach 
of the condition, but it was an estate upon a conditional limit- 
ation — an agreement for the possession so long as the inter- 
est was paid — a possession limited by that contingency ; and 
as Boon as it happened the estate terminated, and the right to 
the possession ceased without any entry or demand upon the 
part of the plaintiff or his trustée. 

The illustration given by Blackstone is in point : "When 
land is granted to a man so long as he is parson of Dale, or 
while he continues unmarried, or until out of the rents and 
profits he shall hâve made £500 and the like. In such case 
the estate détermines (ceases) as soon as the contingency hap- 
pens." 2 Black. 155; The 60 Associates v. Howland, 11 Met. 
101; Wash. E. P. 319. 

The conveyance to Hewett, and the stipulation concerning 
liis right to the possession upon the failure to pay the note, 
having been made for the benefit of the plaintiff, in considér- 
ation of and as a security for the repayment of the money 
advanced by him to Goldsmith, they ought to be construed, 
80 far as they are open to construction, favorably to the 
former, and with g} view to effect the object for which they 
were made. Goldsmith 's right to the possession terminated 
by his own act — his failure to pay the interest upon his note. 
Between that time and the demand by Hewett, he or his 
assignée was a mère tenant at will or by suffrance, and the 
demand of the possession was only necessary on accoTtnt of 
the contract to that effeot, and to enable thé trustée to 
maintain an action for the same in case it was refused. In 



WALKES V. TBAli. 323 

effect, tlie demain] required by tte agreement was a mère 
notice to quit to a tenant holding over after the expiration of 
lis lease or withput one. 

There is, therefore, no good reason for applying in this 
case the strict and sometimea absurdly nice rule of the com- 
mon law touching the nature and effect of a demand which 
may hâve the effect to avoid (forfeit) an estate of great value 
for the non-payment of a comparatively trivial sum as rent or 
a legacy. There could be no forfaiture in this case — the 
défendant had nothing to forfeit. Having failed to comply 
■with the terms upon which he was allowed to remain in pos- 
session of the property, his right thereto was already gone, 
and by the demand he was only required to surrender the 
possession to the party entitled, and even that only for the 
purpose of applying the profits upon his debt. On the con- 
trary, the rule applicable to this demand is the one which 
governs in the case of an ordinary demand for the possession 
of property to which the party upon whom it is made bas no 
longer any right ; and if it happens that more is demanded 
than the party is entitled to, it is a good demand so far as he 
is entitled, if the refusai is absolute, and goes to the whole 
demand. Nor do I think that this demand was even too 
large. It is described in the complaint as a demand for "the 
possession of ail said lands in pursuance of the provisions of 
said con tracts," and it is alleged that the défendant refused 
to "surrender the possession of any part" of them. 

The défendant, as to Goldsmith's interest in the property, 
stands in his shoes, and had no right, as against the trustée 
or the plaintiff, that Goldsmith did not bave. He took his 
conveyance with knowledge that the légal title was in the 
trustée, and that default had been made in the payment of 
interest, and therefore took nothing by it but Goldsmith's 
right to the possession, which was then reduced to the mini- 
mum — the will of the trustée. 

As to lots- 2 and 7, aforesaid, there is no question about the 
sufficiency of the demand. Goldsmith was the owner of them 
in severalty, and the trustée had succeeded to his right both 



824 fëdebal bepobteb. 

of proporty and possession. As to the rest of the property, 
the trustée, as the successor in interest of Goldsmith, was 
seized as teiiantin commonwith the defendant/and after the 
default in payment of the note was entitled, as such tenant, 
to the possession of the whole it. Each tenant in common is 
entitled to the possession of the whole property in common 
with his co-tenants — "they ail occupy promiscuously." 3 
Blàck. 191. Therefore the demand by Hewett for the posses- 
sion of ail the property owned by him and the défendant 
jointly, in pursuance of the contracta between the parties to 
the transaction, was a demand for no more than he was enti- 
tled to ; that is, for the possession of such property as tenant 
in common with the défendant. The refusai of the défend- 
ant was absolute, and équivalent to a déniai of any right of 
possession on the part of Hewett. Thereafter his possession 
of the property, so far as it belonged to the latter, was un- 
lawful, and he is liable in damages to the plaintiff for any loss 
thereby sustained. 

This disposes of the demurrer. That the plaintiff sus- 
tained damages by this unlawful withholding of the posses- 
sion by the défendant is alleged in the complaint, and that 
he did so in some measure is self-evident. If the trustée had 
been let into the possession, as provided by the contracts, he 
would bave received the rents and profits for the benefit of 
the plaintiff, to be applied upon the note. That possession 
would hâve continued until the property was sold or the note 
had been paid; and, in such case, the plaintiff would either 
bave received the money arising from the sale, or been in the 
receipt of his share of the rents and profits to hâve been 
applied upon the loan. The rents and profits, after deduct- 
ing the ordinary expenses of keeping the property, are there- 
fore a proper measure for damages which the plaintiff has 
sustained by the wrongful act of the défendant. The security 
which Goldsmith gave for the payment of the loan having 
proved largely insufficient, and a considérable part of that 
insuffioiency having arisen from the fact that the plaintiff or 
his trustée was deprived by the défendant of the possession 
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61 the property from July 6, 1877, until Novembef 30, 1879, 
it foUows that the value of such wrongful use and occupation 
by the défendant is the measute of the plaintiff's damage. 

'It was also suggested in the argument for the défendant 
that the damages, in any evènt, could be scarcely more than 
nominal, for the reason that the possession of the trustée 
could not hâve exceeded 30 days, as he was bound by the 
agreement to sell on that time after coming into possession. 
But this is altogether a mistaken view of the eSect and pur- 
pose of the agreement. The power to take possession of the 
property, and to sell it upon the default of Goldsmith, was 
given to the trustée, primarily, for the beneflt of the plaintiff. 
Thereafter, Goldsmith's only interest in the property was the 
right to redeem it by the payment of the loan. He had 
received the plaintiff's money, and in effect conveyed his 
property to the trustée in payment thereof, so far as it might 
suffice, subject to his right to redeem the same by the pay- 
ment of the loan. 

The object of the trust was to enable the plaintiff to make 
his money out of the property in case Goldsmith should 
prove personally unable to pay, as the resuit was, and there- 
fore its provisions are to ,be construed and applied with a 
view to that end. Now, while the trustée could not sell uniess 
after 30 days' notice to Goldsmith to pay, and upon 30 other 
days' notice of such sale, yet he was not bound to sell until 
he thought best, or it may be until he was required to do 
so by the direction of a court of equity. It was his right 
and duty to take possession of the property, and keep, man- 
age, and dispose of it so as to best conserve and promote 
the interest of the plaintiff, and neither Goldsmith nor the 
défendant, as his assignée, had any right to impede or control 
him in the exercise of this power, so long as he kept within 
the terms of the trust. 

For instance, it is admitted that the trustée had a right to 
take possession of this property and to sell it. But certainly 
it could not hâve been contemplated by the parties that he 
was absolutely bound to sell in 60 days after taking posses- 
sion without any référence to the state of the market, or what 
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it would bring. As and when it was sold, the proceeds do 
not appear to hâve paid more than two-thirds of the debt, 
whereas, if the trustée had been admitted into possession, he 
might hâve applied the rents and profits on the interest, and 
ultimately paid the whole debt by a favorable disposition of the 
property. However this may be, the person directly and pri- 
marily interested in the matter was the plaintiff, and the 
agreement ought to be construed so as to allow him to exer- 
cise his judgment whether to hold the property or sell it. 
The debtor could always protect himself against any abuse of 
this discrétion, to his préjudice, by paying the debt and redeem- 
ing the property, or by the interférence of a court of equity. 

As to the claim for damages on account of the plaintiff's 
being oompelled, by reason of the defendant's refusai to sur- 
render the possession, to bring and maintain a suit in equity 
to procure a sale of the property, it was not argued by coun- 
eel, and need not now be considered. 

It, at least, appears from the complaint that the plaintiff 
is entitled to reeover damages for witbholding possession of 
the property during the peribd alleged, and therefore the 
complaint states a cause of action. 
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(Circuit Court, D. Oregon. January 17, 1881.) 

1. Patent — Conieadiction of bï Oeal Evidence. — On March 12, 
1860, (12 8t. S,) eongress granted the swamp and overflowed lands in 
Oregon to the state, to be identifled and patented by the secretarj of 
the interior. On July 5, 1866, (14 St. 89,) congreSs granted to the 
State, to aid in the construction of a wagon road from Albany to the 
eastern line thereof, three sections per mile of the public lands, to be 
selected within six miles of said road, as the same might be located, 
and on June 18, 1874, (18 St. 80,) authorized patents to issue therofor 
as fast as the same should be selected and certifled; and on June 19, 
1876, a patent was issued under said wagon-road grant to the state or 
its assigns, for tlie premiéeàîn controversy. HM, that the patent was 
conclusive évidence at law that the premises were included in the 
wagon-road grant, and were therefore not swamp land, the latter con- 
clusion being a necessary élément of the former. 
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2. EsTorPEL. — In 1871 the premises in controversy ■were sclected an^ 
approved by the land department as a part of the wagon-road grant 
without objection on the part of the state, or any atterapt to show 
that they were awamp, and in 1872 the state sold the saine to the dCr 
fendant as swamp, and the défendant is in possession without having 
paid the puichase money. Htld, that the défendant bas no title, and 
cannot prove title in tlie state iinder the swamp-land pvant, because 
the state is estopped to deny that the premises are within the wagoa- . 
road grant. 

Action to recover possession of real property. 

E, C. Bronaugh, Jo'.in W. Wkallcij, and M. W. Fechhehncr, 
for plaintifï. 

IF. Lair Ilill, for défendant. 

Deady, D. J. ïhis action is brouglit by à ci'Jzen of Cali- 
fornia against a citizen of Oregon, to recover the possession 
of section 3 of township 16 S., of range 16 E. of the Walla- 
met meridian. The plaintiff claims to be the owner of the 
premises, and entitled to the possession thereof as the succès- 
sor in interest of the state of Oregon. The défendant only 
défends for the N. E. J of the section, and pleads title thereto 
in the state of Oregon under the swamp-land act of March 
12, 1860, (12 St. 3,) and that he is in possession under the 
state, in pursuance of an executory contract of purchase 
therefrom, under the act of October 26, 1870, (Sess. Laws 54,) 
providing for the sélection and sale of said swamp lands. 
The plaintiff dénies that the premises are swamp land iniact, 
and allèges that the secretary of the interior has decided 
otherwise ; and also that the state, by accepting a patent 
from the United States of the land in controversy as wagon- 
road land, ia estopped now to assert that the land is swamp, 
which estoppel binds the défendant, the state's vendee. The 
case was tried by the court without the intervention of a 
jury. On the trial a stipulation was read cpntaining the évi- 
dence in the case, except as to the question of whether the 
premises are in fact swamp land or not, and, as to that, oral 
évidence was received subject to the objection of the plaintiff 
for incompetency. 

The facts of the case are as follows: On July 5, 1866, 
eongresB, "to aid in the construction of a military wagon 
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road" from Albany, via Canyon City, through the Cascad. 
mountains to the eastern boundary of the state, granted tci 
tlie state the "alternate sections of the public lands desig 
nated by odd numbers, three sections per mile, to be selecte<i 
within six miles of said road." 14 St. 89. 

The act making the grant contains a provision that n i 
exceeding 30 sections of the grant "shall be disposed of" — 
sold — when and as fast as the govemor of the state "shall 
certify to the secretary of the interior that any 10 continuous 
miles" of the road are completed. By an act of July 15, 1870, 
(16 St. 363,) congresB changea the line of the road from Can- 
yon City to Camp Harney; and by the act of June 18, 1874, 
(18 St. 80,) it was provided in effect that whenever it ap- 
peared from "the oertificate of the governor," as in the act of 
July 5, 1866, provided, that said road was "constructed and 
completed," a formai patent should issue to the state, or any 
corporation being its assignée, "for said lands," "as fast as 
the same shall, under said grant, be selected and certified. " 

By the act of October 24, 1866, (Sess. Laws, 68,) the state 
transferred the grant, "for the purposes and upon the condi- 
tions and limitations" eontained in the act making the same, 
to the Wallamet Valley & Cascade Mountain Wagon Eoad 
Company — a corporation duly organized under the laws of 
Oregon in 1864. 

On August 19, 1871, said corporation conveyed the prem- 
ises in controversy to H. K. W. Clarke, who, ou September 1, 
1871, duly conveyed the same to the plaintiff. Thati the 
premises are included in a list of lands numbered 1, and de- 
scribed as "lands granted to the state of Oregon by the act" 
of July 5, 1866, aforesaid, to aid in the construction of said 
military wagon road, and on May 2, 1871, the commissioner 
of the gênerai land-office recommended said list for approval 
as being the lands to which the state was entitled under the 
grant of July 6, 1866, and therein certified "that it is shown 
by the certificates on file of the governor of Oregon, bearing 
date April 1, 1868, September 8, 1870, and January 9, 1871, 
that said corporation had completed its road from Albany to 
the 36.8 section, distance 368 miles, in conformity with the 
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provisions of said act of congress of July 5, 1866, and the 
amendatory act of July 15, 1870;" which list was, on May 
4, 1871, approved by tbe secretary of the interior, "subject 
to any valid interfering right which may bavé existed "àt the 
date of sélection of said lands;" that on June 19, 1876, the 
United States, by its proper officers, issued a patent to the 
state "for the use and benefit of said corporation and its 
assigns," purporting to grant the lands in controversy, and 
transmitted it to the governor of Oregon, who "receivëd" the 
same, "and caused it to be recorded in the counties whe'rein 
the lands therein described are situated." 

The act of October 26, 1870, supra, entitled "An act pro- 
viding for the sélection and sale of the swamp and overflowed 
lands belongihg to the state of Oregon," by opération of the 
swamp-land act of March 12, 1860, (12 St. 3,) extending 
over Oregon the Arkansas swamp-land act of September 28, 
1850, provided for the sélection of such lands by persons 
employed by the state, and the sale of the same in unlimited 
quantities, at not less than one dollar per acre, the purchaser 
to pay 20 per cent, of the purchase price within 90 days 
after the sélection is oompleted, and the balance upon proof 
that the land "bas been drained or otherwise made fit for 
cultivation;" but if such final payment and proof of récla- 
mation are not made within 10 years from the time of the 
first payment, the land is to revert to the state; and it is 
declared in the act "that ail swamp land which bas been suc- 
cessfuUy cultivated in either grass, tbe cereals, or vegetables, 
for tbree years, shall be considered as fuUy reelaimed." The 
premises are situate to tbe east of the Cascade mountains, 
and on the north bank of the Ochoco creek. The défendant 
went into that eountry from tbe Wallamet valley with stock, 
when it was unsettled, in the fall of 1867, and selected the 
place in controversy because it was good meadow land, and 
lived thereon seven or eight years, during which time be cul- 
tivated a garden of less than an acre in estent, and annually 
eut the wild grass from about 100 acres of it, without, it 
appears, making any elaim to the premises under any act of 
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congress until in 1872, aa hereinafter stated. The United 
States surveys were not extended over the premises until 
October, 1869, but no notice thereof was given to the gov- 
ernor by the secretary of the interior until sometime in 1S72, 
in -which year the state seleeted the premises as swamp and 
overilowed lands, and on September 18, 1872, the défendant 
purchased the same therefrom under the act of October 26, 
1870, supra, and paid thereon 20 per cent, of the purchase 
prioe, but bas npt yet paid the balance on or done anything 
to reclaim the eame, except to eut an inconsiderable ditch 
thereon since the commencement of this litigation ; that the 
land if thoroughly drained would be thereby injured and 
depreciated in value ; and no lists or plats of swamp lands 
embracing the premises in controversy hâve been made or 
filed or transmitted to the governor of this state by the secre- 
tary of the interior. 

The first and material question to be decided in this case 
is whether the patent issued to the state under the grant of 
July 5, 1866, for the premises in controversy, is conclusive 
évidence in this action that they belong to the wagon-road 
grant and not to the swamp-land one. The swamp-land 
grant vfas a grant in prasenti of ail the swamp and overflowed 
lands in the state thereby made "unfit for cultivation," but 
the détermination of what lands corne within this category, 
and what do not, rests with the secretary of the interior, and 
his décision is final, unless impeached for fraud or mistake. 
French v. Fyan, 93 U. S. 170. The provision in section 2 of 
the act of March 12, 1860, svpra, which requires the lands 
"already surveyed" to be seleeted within two years from the 
adjournment of the next session of the législature, and those 
to be surveyed within two years from the adjournment of the 
next session, after notice by the secretary of the interior to 
the governor "that the surveys hâve been completed and con- 
firmed," is not in the original swamp-land act. The effect 
of it appears to be that it ia the duty of the state to make the 
sélections in the first instance and submit them for approval 
to, the secretary, and that if this is not done within the term 
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prescribed the grànt reverts. But, however that may be, the 
power to détermine what land passes under the grant as being 
"wet and unfit for cultivation" still rests with the secretary. 

The statutes of the United S'.ates provide that the secre- 
tary of the interior is charged with the supervision — final 
direction— of the public business relating to the public lands, 
and that the commissioner of the gênerai land-office shall 
perform, under his direction, ail the executive duties apper- 
taining, among ôther things, to "the issuing of patents for ail 
grants of land under the authority of the government," (sec- 
tions 441, 463, Eev. St. ;) and by section 2 of the swamp- 
land act it is made his especial duty to détermine what lands 
are within its purview. 

The wagon-road grant was a grant in prasenti also of the 
odd sections for six miles on either side of the road wherever 
it might be located between the termini named, which, so 
soon as the Une of the road was designated, attached to such 
sections within the prescribed limits on either side of said line 
and took effect from the date thereof, Skulenherg v. Harri- 
man, 21 Wall. 60. But the grant to the wagon road being 
subséquent in point of time to that of the swamp land, thé 
former could not attach to any légal subdivision within the 
opération of the latter unless they had reverted to the United 
States for want of sélection in due time, which could not hâve 
occurred in this case, as the surveys were not extended over 
the premises until 1869. And this is so from the very nature 
of the case, ratherthanfrom the effect of the clause in section 
1 of the wagon-road grant, excepting from its opération "ail 
lands heretofore reserved to the United States by act of con- 
gress or other compétent authority,"— for the words "reserved 
to the United States" do not describè or inelude lands "sold 
or otherwise disposed of," as did the réservation in the rail- 
way grant cited by counsel from By. Co. v. Fremont County, 9 
Wall. 94, but only Indian and military réservations and the 
like, — lands withdrawn from the public domain for some spé- 
cial use of the United States, and not lands already disposed of 
to States or others. It is as impossible that two grants shonld 
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have «ffect, upon the same land, as tliat two 1)03168 stould 
occqpy the same space, and therefore the grant that is prior 
in point of time and has not reverted to the grantor excludes 
or repels the other. 

In French v. Fyan, supra, the suprême court held that a 
patent issued under the swamp-land act of 1850 cannot be 
impeached in an action at law by showing that the land which 
it conveys was not in fact swamp and overflowed land. Upon 
the question of admitting oral évidence to contradict the pat- 
ent in this respect, Mr. Justice Miller, in delivering the opin- 
ion of the court, after citing the case of Johnson v. Towsley, 
13 Wall. 72, to the effect that the action of theJand-office in 
issuing a patent is conclusive upon the légal title, subject, 
however, to the power of a court of equity, in certain cases, 
to correct or set it aside for fraud or mistake, says : " We see 
nothing in the case before us to take it out of the opération 
of .that rule; and we are of: the opinion that, in this action 
at lav, it would be a departure from sound principle, and 
coijtrary to well-considered judgments in this court, and in 
others of high authority, to permit the validity of the patent 
to.the state to be subjected to the test of the verdict of a jury 
onisuçh oral testimony as might be brought before it. It 
■would be substitating the jury, or the court sitting as a jury, 
for the tribunal which congress ;had provided to détermine the 
question, and would be making a patent of the United States 
a cheap and unstable reliance as a title for lands which it 
purported to convey." 

And in Sharp v. Stephens, August 25, 1879, this court held 
that the défendant could not at law prove, in opposition to a 
patent under the donation act, that the person named therein 
as the wife of the settler was not his wife, and therefore not 
entitled to her half of the donation. Nor was it in allowing 
and issuing this patent alone that the secretary passed upon 
the question to what grant the premises belonged. In ap- 
proving the lists selected under the wagon-road grant, in 
1871, he did the same thing; for as yet a patent was not 
authorized,.and the grant was complète upon the approvalby 
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the secretary of the lîsts of land selected under ii. The pat- 
ent issued under the subséquent act of June 18, 1874, supra, 
dîd not pass the title, but is only record évidence of the pre- 
viously-existing grant by statute, and the identity of the lands 
included in it, Langdeau v. Hanes, 21 Wall. 529. 

In the face of French v. Fyan, and even upon gênerai prin- 
ciples, counsel for the défendant does not deny but that if 
the patent had isSued to the state for the premises under the 
swamp-land act, it would be conclusive in this action as to 
the character of the land; but it is, nevertheless, contended 
that the patent actually issued to the state under the wagon- 
road grant is not such évidence that the lands are not swamp, 
because, in the considération and détermination in the land 
department of the question -whether the premises vere within 
the wagon-road grant or not, the question whether they were 
swamp was not necessarily involved, and therefore cannot be 
said to bave been considered or decided. 

But this reasoning is more ingénions than sound. The 
effect of the décision of the secretary does not dépend on the 
existence of an actual or formai controversy before him, car-' 
ried on by parties adversely interested therein, but upon the 
fact that it was duly made in the reigular course of the ad- 
ministration or exécution of the law relating to the subject. . 
Both the swamp-land and wagon-road grants were before the 
department for considération and patent. Under the circum- 
stances it was the duty of the secretary, in selecting and pat- 
enting lands under the wagon-road grant, to ascertàin that 
they were not included in the prior grant of swamp land. 
And whether, as a matter of fact, this was consciously and 
purposely done with regard to the particular land in contro- 
versy or not, in contemplation of law it certainly was. For 
it was impossible for the secretary to décide, as he did, abso- 
lutely, that the land belonged to the wagon-road grant, with- 
out at the same time deciding that it did not belong to the 
swamp-land grant. This latter conclusion is a necessary 
élément of the former, and therefore the law considers that, 
before the patent to the premises was issued as and for 
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wagon-road land, it was decided that they were not swamp. 
Or. Civ. Code, § 726. 

It also appears to me that the state is estopped to say, as 
against its grantee, this plaintiff, that this is not wagon-road 
land. The state granted this land to plaintiff's vendor as 
wagon-road land, and allowed it to be seleeted and approved 
as such by the secretary, without objection, long before it 
sold it to the défendant as swamp land. 

The défendant has no title to this property. He is only a 
purchaser in possession without the purchase money being 
paid, and stands, therefore, in the relation of tenant to the 
state, whose alleged title under the swamp-land act he sets up 
in bar of the action. It follows that if the state would be 
estopped to set up this title, or, what is équivalent thereto, 
to deny that the premises are wagon-road land, the défendant 
is also. 

The state was the grantee in both thèse grants. It accepted 
the premises as part of the wagon-road grant, or allowed its 
grantees to do so, without objection on its part. If, how- 
ever, the land is swamp in fact, the state must hâve neglected 
to furnish the department with the proper évidence thereof. 
It may hâve acted thus because it preferred that the land 
should pass under the wagon-road grant, and thereby be 
applied in aid of a useful public enterprise. For years after 
it was made, this swamp-land grant was not regarded with 
favor in this state; nor was it thought that there was any 
quantity of land to which it was properly applicable. It is a 
matter of history that up to 1870 the state refused to take 
any steps to secure land under it, because, for one reason, it 
preferred to make its sélections under the school-Iand acts, 
even if damp enough to be called swamp, as in most cases 
the dampness was a recommendation rather than otherwise. 
In the meantime this land was seleeted and approved as 
wagon-road land, with the acquiescence, if not the concur- 
rence, of the state, for the benefit of its grantee, and therefore 
it is now estopped to deny directly that it is included in such 
grant, or indirectly by alleging that it is swamp land. 
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A paper was also offered in évidence by the plaintiff, exe- 
cuted by the governor of the state, under the great seal thereof , 
on October 2, 1871, reciting the grant to the state and the 
assignment thereof to the wagon-road company, and certify- 
ing that the road had been duly construeted and accepted, 
and that "the lands along the line of said road, to the estent 
of 860,000 acres, hâve tinder said donation and grant pasBed 
to and become the absolute property of said company, as a 
patent or grant from the state, but was not received as such 
because it did not purport to be a grant or patent, but only a 
certificate ; that in the opinion of the executive certain lands, 
including the premises in controversy, had become vested in 
the wagon-road company by virtue of the congressiônal and 
législative grants, and the subséquent construction of the 
road, and because it does not appear that the governor was 
authorized to issue a patent for the promises under any eir- 
cumstances. 

My conclusion is: (1) That the patent ie conclusive évi- 
dence in this action that the premises are not swamp, and 
therefore the oral évidence to that effeot cannot beconsidered; 
and (2) that the state is estopped to deny that the premises 
are included in the wagon-road grant, and therefore its ten- 
ant, the défendant, is also. 

Prima fade, the plaintiff bas the légal title and is entitled 
to the possession, and the défendant being precluded frora 
showing that the premises are swamp, it follows, as a matter 
of course, that the former must recover. 

There must be a finding and judgment for the plaintiff 
accordingly. 
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BiERBAUEB V. WiRTH and othera. 

{Circuit Gourt, E. D. Wiseonsin. December 22, 1880.) 

1. CoNTHACT—lMMOKAiiCoNsiDEBATioiî — Employer and Employé.— 
Expenses incurred by an employé in evading the process of a court, 
at the request and for the beneflt of his employer, cannot be recovered 
upon a promise of re-imbursement. — [Ed. 

Mr. McKenney, for plaintifif. 

Mr. Jenkins and Mr. Perles, for défendants. 

Motion for a New Trial. 

Dyeb, D. J. The question to be determined in this case 
arises on a motion for a new trial. The action is one brought 
by the plaintiff to recover for services rendered and disburse- 
ments alleged to hâve been made by him between the first 
day of April, 1875, and the first day of December, 1876, for 
the défendants, who were the managers of a rectifying and 
redistilling establishment at Milwaukee. At the trial, it was 
disclosed by the évidence introdueed on the part of the plain- 
tiff that about the first day of April, 1876, he was employed 
as a book-keeper at the défendants' place of business ; that he 
rendered legitimate services as suc h book-keeper from that 
day nntil the tenth day of May, 1875, when the défendants' 
establishment, together with a large number of distilleries 
and rectifying houses in Milwaukee, were seized by the gov- 
ernment for frauds upon the revenue. It appeared from the 
testimony given by the plaintiff himself that in the evening 
of the day of the seizure he made an arrangement with the 
défendants, or some of them, by which he was to go ont of 
the jurisdiction of this court, bo that he could not be reached 
by its process, and his attendance eompelled as a witness in 
behalf of the government and against the défendants, in for- 
feiture and criminal proceedings, which it was expected 
would follow the seizures, and that he should remain away 
until such proceedings should be terminated. It appeared, 
further, that the défendants promised him that in considéra- 
tion of such service the salary agreed to be paid him in his 
original employment should continue, and that ail expenses 
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he might incur during his absence, and conséquent upon car- 
rying out the arrangement on his part, should be repaid to 
him. Pursuant to this understanding, and more or less un-, 
der the direction of the défendants, the plaintiff immediately 
went away, and thereaf ter traveled in various parts of the 
United States and Canada, sometimes under an assumed 
name, and sometimes not, and thus continued absent, for the 
purpose of avoiding the process of this court, unti] December 
1876, when he returned. Most of the services and disburse- 
ments, for which this suit was brought, are those which the 
plaintiff claims he thus rendered and paid during the period 
of his absence under the circnmstances mentioned. 

At the trial it was held that the contraet between the plain- 
tiff and défendants, except for the service actvially rendered 
as book-keeper between April 1 and May 10, 1875, was one 
which, if executed, tended to obstruct the course of public 
justice; that, consequently, it could not receive judicial sanc- 
tion, or even toleration, and that the plaintiff could not recover 
either for the service he rendered the défendants in thus avoid- 
ing the jurisdiction and process of the court, nor the money» 
he expended in carrying out such an unlawful enterprise. On 
the argument of the présent motion it is not contended that 
there was any error in the ruling of the court as to the plàin- 
tiff's claim for services. Indeed, the case in its facts and 
circumstances, as disclosed by the plaintiff himself, is so 
flagrant that there can be, and ought to be, no ground upon 
which to base a right to recover for such a service. "Courts 
owe it to public justice, and to their own integrity, to refuse 
to become parties to contracta essentially violating morality 
or public policy by entertaining actions upon them. It is 
judicial duty always to turn a suitor, upon such a contraet, 
out of court, whenever and however the contraet is made 
to appear." Wight y. Rindskopf, 43 Wis. 348; see, also, 
Badger v. Williams, 1 Chipman, (Vt.) 137, &nA Vcdentim v. 
Stewart, 15 Cal- 387. 

But it isinsisted that the plaintiff is entitled to recover the 
amount of his actUal èxpenses incurred and paid while absent 
at the instance and request of the défendants. The argument 

T.5,no.4— 22 
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in support of the point is that as the moneys so espencled were 
paid ont at the request of the défendants, the law will imply 
a promise to repay them, and that it is not necessary to go 
behind such request and implied obligation, and show the 
charaeter of the employment which made the expenditure 
necessary ; and Armstrong v. Toler, 11 Wheat. 258, and Plant- 
ers' Bank v. Union Bank, 16 Wall. 483, are relied on in support 
of the plaintiff's claim to recover the moneys he has actually 
paid. Of the first-named case it is sufficient to say that it 
holds no more than that if an illégal act is not the considéra- 
tion of a contract, and is entireîy disconnected from it, the con- 
tract is valid, though the occasion for making it arose out of 
the existence of the illégal act. In the opinion of the court 
various cases arising in England are cited, ail or most of 
•whioh were cases where there were new and subséquent con- 
tracts between the parties, not stipulating a prohibited act, 
and entireîy disconnected from a previous illégal act, although 
they were contracts for the repayment of money originally 
advanced in satisfaction of an unlawful transaction ; and in 
which cases it was held that such new, subséquent, and inde- 
pendent contracts might be sustained in a court of justice; 
and the point of law decided in the principal case is that a 
subséquent, independent contract, founded on a new consid- 
ération, is not 50 contaminated by an illégal act which lies 
back of the contract itself as to render it unworthy of enforce- 
ment by the court. 

The case of the Planters' Bank v. Union Bank was similar 
in principle. It was there held that "though an illégal con- 
tract will not be enforccd by the courts, yet * * • where 
such a contract has been executed by the parties themselves, 
and the illégal object has been accomplished, the money or 
thing which was the priée of it may he a légal considération 
between the parties for a promise, express or implied, and that 
the court will not unravel the transaction to discover its 
origin." The alleged illégal acis in question in the case cited 
were not acts involving moral turpitude. They were not acts 
mala in se. One question involved and illustrating the char- 
aeter of the case was whether an action would lie for the pro* 
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ceeds of the sale of confederate bonds which had been sent by 
the plaintiff bank to the défendant bank for sale, and which had 
been sold by that bank and the proceeds carried to the crédit 
of the plaintiff. And the court say : "It may be that no action 
would lie against a purchaser of the bonds or against the 
défendant on any engagement made by him to sell. Such a 
contract would bave been illégal. But, when the illégal trans- 
action bas been consummated; -when no court bas been called 
upon to give aid to it; -when the proceeds of the sale bave 
been actually received, and rcceived in that which the law 
recognizes as having had value, and when they bave been car- 
ried to the crédit of the plaintiffs, — the case is différent. The 
court is there not asked to enforce an illégal contract. The 
plaintiffs do not require the aid of any illégal transaction to 
establish their case. It is enough that the défendants havo 
in hand a thing of value that belongs to them." 

The case at bar is plainly distinguishable from both this 
case and Armsirong v. Toler. Hère the court is called upon 
to give aid to the enforcement of an unlawf ul contract. The 
agreement to re-imburse the plaintiff bis expenses ineurred in 
keeping himself beyond the process of the court was as much 
infected with the taint of immorality and illegality as was 
the promise to pay a compensation for the service. It is not 
the case of a subséquent independent contract between the 
parties to pay the moneys hère claimed, founded on a new 
considération and disconnected from the illégal act. It is 
not the case where an illégal object was accomplished, and 
the money which was the price of it was then made the con- 
sidération for a new promise, express or implied. The de- 
fendants in effect said to the plaintiff if you will do certain 
aets for the purpose of obstructing public justice we will 
compensate you for the service and re-imburse you the ex- 
penses you incur in doing them. Upon this promise the 
plaintiff acted and paid out bis money. Upon this promise 
necessarily rests bis right of action, and so it becomes essen- 
tial, in showing the considération for the promise, to "unravel 
the transaction and discover its origin," There was no 
other considération for the expenditure of the moneys than 
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the original unlawful considération. Fùrblier discussion of 
the point is unuecessary. On the faith of the agreement 
which the plaintiff made with the défendants he advanced 
the moneys which he seeks to recover. The whole transac- 
tion was illégal, and the plaintiff having thus voluntarily put 
himself in a position where he was exposed to the liability of 
loss, he cannot ask the court to extricate Mm from that posi- 
tion. 
Motion for a new trial denied.' 



Paigb V. ISmith. 
(Circuit Court, D. Minnesota. January 20, 1881.> 

1. Shbbipf's Cekto-icate— Redbmption pbom Mobtgagb Fobbclostjbs 
— When NoT CoNCLUsiTEi — Btatutes of Motnesota.— a sheriffs 
certiflcate of rédemption from a mortgage foreolosure sale is not so 
far conclusive under the statutes of Minnesota as to prevent the re- 
demptioner from showing that he paid the full amount of the rédemp- 
tion money within the time flxed by the statute for the making of a 
valid rédemption. — [Ed. 

Oilman é Clough, for plaintiff. 

Benton é Benton and Lochren, McNair é Gïlfillan, for de- 
fendant. 

Nelson, D. J. This is an action of ejectment, tried withont 
a jury. The défendant has paid the costs of the first tirial, 
which resulted in a judgment against him, and the case is 
tried again as is allowed in such case by the statute of Min- 
nesota. The plaintiff claims title as grantee of "Marcy,"' 
who held a mortgage given by Cummins & Eouse on the undi- 
vided three-fourths of the land in dispute. TMs mortgage 
was foreclosed and the property sold October 30, 1875, and 
purchased by "Marcy," the mortgagee, to whom a certificate 
was given by the sheriff, which was'assigned March 8, 1876, 
to the plaintiff and L. L, Hubert, copartners. 

The défendant claims through numerous conveyances and 
assignments from Cummins, the co-tenant of Eouse and his 
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snccesBors in interest, by virtue of an alleged rédemption 
from the foreclosure sale under the "Marcy" mortgage, and 
also through conveyanees and asBignments under a sale of tte 
property to satiefy mechanics' liens. If Cummins- redeemed 
from the sale under the ''Marcy" mortgage in time, the de- 
fendant 18 entitled to judgment. On the first trial the évi- 
dence sho-wed that Cummins, before the time for rédemption 
expired, tendered to the sheriff a portion only of the bid made 
by the purchaser, and received a certificate of rédemption of 
a certain part of the property, and, on the day after the time 
for rédemption expired, he received a certificate of rédemp- 
tion for the remaining portion of the property sold on pay- 
ment of the balance of the bid. 

The décision on the first trial upon this state of facts was 
controUed by the foUowing propositions : 

First. The rédemption must be made by payment of the 
Bum for -which the property was sold. The whole debt must: 
be paid, and the redemptioner then stands in the place of the 
party -whose interest in the property he discharges. 

Second. A co-tenant of an equity of rédemption bas no 
right to compel the mortgagee, or a purchaser of the prop- 
erty at the sale, -whose rights are the same as the mortgagee, 
to release such part of the mortgage title as is proportionate 
to his çhare in the equity of rédemption on being paid a cor- 
responding part of the mortgage debt. The mortgagee is nôt 
obliged to accept payment of anything less than the whoie 
debt, nor is the purchaser at the foreclosure sale obliged to 
accept less than the •whole of the purchase money and become 
a co-tenant in the property with a redemptioner. 

On the second trial the défendant proved that the v^hole 
amount of the bid at the foreclosure sale was paid the sheriff 
previous to the day when the time for rédemption expired, 
and that a certificate of rédemption covering the whole prop- 
erty was executed and delivered by the sheriff to Cummins, 
and that there was a single payment for the entire rédemption 
at that time. This certificate, the évidence shows, was sub- 
sequently retured to the sheriff, and other certiflcates of dif- 
férent dates, covering distinct portions of themortgaged prop- 
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erty, were given, on account of the difiSculties in the mind of 
the agent who acted in behalf of Cummins. This person was 
only anxioug to make a légal and sufficient rédemption, but 
was perplexed as to the proper form of making the certifi- 
cates, and in doubt ■vrhether, Cummins being a lienholder by 
virtue of a mortgage taken by him on the sale of the prop- 
erty subséquent to the date of his mortgage to "Marcy," there 
should not be separate certifîcates. The fact is proved, how- 
ever, that the sheriff received the whole amount of the pur- 
chaser's bid for rédemption within the time provided by the 
statute, and by this payment Cummins made a valid rédemp- 
tion. It is urged by the plaintiff's counsel that this évidence 
contradicts the sheriflf's certifieates and is inadmissible. 

I cannot agrée to the proposition that thèse certifieates are 
conclusive upon the party who made the rédemption. The 
question to be determined is, did Cummins pay for the pur- 
pose of redeeming from the "Marcy" foreclosure sale the full 
amount necessary, and within the time fixed by the statute 
to make a valid rédemption ? I think the évidence proves he 
did pay the whole amount of the bid two days beîore the year 
expired, and complied with the statute, which entitled him to 
the property released from any claim of the purchaser. 

The statute giving the rédemption should be liberally con- 
strued, and when the money is paid in good faith the person 
redeeming should be protected, although the sheriff's certifi- 
cate may recite a différent state of facts. 

Judgment will be entered in favor of the défendant, and it 
is so ordered. 
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Tha United States ». Fabeington. 
Samb V. Lbakb. 

Same U. PvICHAEDS. 
{District Court, JS. D. Nm Twh. , 1881.) 

1. Ckimwal Offbkcb— PBKiiiJimîAB.T Investigatiok— DuTT OT CotruT. 

" It is the duty of the court, in the control of its proceedings, to see 
to it that no person shall be subjécted to the expense, vexation, and 
contumely of a trial for a criminal oflence unles8 the charge has been 
investigated and a reasonable foundation shown for an indictment or 
information. It is due also to the government to require, before the 
trial of an accused person, a fair preliminary investigation of the 
charges against him." 

2. Gband Jubt— Evidence of Their Phocebdings. — Therefore, when- 

ever it becomes necessary to the protection of public or private rights, 
any person may disclose in évidence what transpired before a grand 
jury. 

3. Same — Evidence op Action dp iNDiraouAL Jukobs. — It -will not, 

however, subserve any of the purposes of justice to disclose how indi- 
vidual juors voted, or what they said during their investigations; 
and thèse facts cannot therefore be shown in évidence. 

4. Same — Indictmeiit — Incompétent Evidence — Préjudice — Revxew 

CI' Investigations. — "It is not the province of the court to sit in 
review of the investigations of a grand jury as upon the review of a 
trial when error is alleged ; but in extrême cases, 'when the court can 
see that the flnding of a grand jury is based upon such uttcrly insuflB- 
cient évidence, or such palpably incompétent évidence, as to indicate 
that the indictment resulted from préjudice, orwas found in wilful 
disregard of the rights of the accused, the court should interfère ma 
quash the indictment." — [Ed. 

Motion to Quash Several Indiotments. 

Wallace, D. J. The motions to quash thèse indictments 
may properly be considered together. The défendants are 
indicted severally for offences under section .'ÎSOGi of the Ee- 
vised Statutes of the United States. The défendants Leake 
and Farrington are charged "with abstracting, emhezzling, 
and misappropriating funds of the First National Bank of 
Saratoga, and making false entries on the bboks of thebank, 
they being officers of the bank. The défendant Richards is 
charged with similar offences as to Ihé ftinds tod books of 
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the Commercial National Bank of Saratoga, The tliree easea 
were heard and considered at the same time by the grand 
jury. The indictments are voluminous, one containing 30 
counts, one 22 counts, and one 17 eounts. They were net 
prepared by the law officers of the government, Ijut by an 
attorney who is presumed to represent creditors of the banks. 
This attorney instituted prooeedings before a eommissioner 
against two of the défendants, and an examination was,pend- 
ing, but not concluded, when he was permitted to présent the 
cases to the grand jury. This attorney appeared as a witness 
before the grand jury with a number of the bank bocks, with 
varions exhibits, originals, and copies, and read from thèse 
Buch sélections as he chose. He aiso read to the grand jury 
the minutes of testimony taken by the eommissioner, includ- 
ing the testimony of the défendant Leake, who was examined 
before the eommissioner, compulsorily, as a witness against 
the défendant Farrington. His testimony was interspersed 
with comments upon the force and effect of the teâtimony, 
entries, and exhibits, in the nature of an argument, which 
was, in the language of the district attorney, "animated, 
spirited, and excited." Ail the cases were heard and consid- 
ered together, and the grand jury were told tbat, unies» 
indictments were then found, the offences would be barred by 
the statute of limitations. The district attorney advised the 
jury that the minutes of testimony taken before the eommis- 
, sioner were not compétent évidence, and that the testimony 
of the défendant Leake was not admissible against himself , 
because he was protected against it by statute. He was 
thereupon asked by the jury whether, if improper testimony 
was used to obtain an indictment, that would preclude the 
use of compétent évidence upon the trial. The indicfments 
were not read to the jury, or the substance of the various 
counts explained; but indictments were found as to ail the 
persons implieated. No officer, stockholder, or employé, or 
depositor of the First National Bank, was a witness. The 
président of the Commercial National Bank was a witness, 
but no other person conneoted with that bank was produced. 
It is not claimed that he testified to any acts of embezzlement, 
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but he identified books and vouehers of his banb, and bis tes- 
timony tended to show irregularities -wbich might be imputed 
to the défendant Eichards. If the case against Eichards 
stood alone, it could not be said that, as to him, there waB 
not sufËcient évidence to authorize an indictment. 

This summary of the proceedings before the grand jury is 
Buffieient to indicate that they "were such as to seriously en- 
danger, if not to preclude, an intelligent and fair considéra- 
tion of the charges preferred against the accused. It is the 
duty of the court, in the control of its proceedings, to see to 
it that no person shall be subjected to the expense, vexation, 
and contumely of a trial for a criminal offence unless the 
charge bas been investigated and a reasonable foundation 
shown for an indictment or information. It is due also to 
the government to require, before the trial of an accused per- 
son, a faîr preliminary investigation of the chargea against 
him. The cases are fréquent when, after ail thèse précau- 
tions bave been observed, it appears upon the trial that the 
government bas been subjected to discrédit and expense 
which might bave been avoided if there had been a more 
careful preliminary invest'ffation. 

Notwithstanding the reasons which exîst forinsisting upon 
a rigid adhérence to this practice, in the interests of décorum, 
economy, and justice, it bas been zealonsly maintained that 
fio confidential and sacred should the proceedings of a grand 
jury be considered that every avenue should be closed which 
may lead to a scrutiny of their transactions. Accordingly, 
ancient précédents bave been enforced, and even extended, in 
modem cases, for the purpose of preventing any inquiry into 
the proceedings of the grand jury, and many authorities are 
cited to the effect that not only is it not permissible to show any 
irregularity or misconduct in their proceedings, by the testi- 
mony of any juror, but also that the lips of witnessea who 
appeared before them are to be sealed, and that no person 
whose duty it may bave been to be présent shall be heard te 
impeach or impugn the propriety and regularity, of their pro- 
ceedings. 

In one of thèse cases it was held by a court entitlcd to great 
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respect that •when a grand jury has caused several persons 
accused of crime to be summoned before them and examined 
as witnesses, and had thereupon found indictments against 
them, and a motion was made to quash the indictments, the 
affidavits of the accused would not be received to show the 
facts, because public policy would not permit the transaction 
before a grand jury to be diselosed, (U. S. v. Brown, 1 Sawyer, 
531;) and thus, although the grand jury had trampled upon 
the constitutional right of the accused not to be compelled to 
be a witness against himself, the court refused to entertain an 
inquiry to ascertain whether, withoat this flagrant violation 
of privilège, there was any évidence to warrant the finding an 
indictment. 

Other authorities, however, are found which hâve adopted 
more libéral and as it seems to me more sensible views, and 
assert the right and duty of the court to exercise a salutary 
supervision over the proceedings of a grand jury. It is only 
practicable to do this by renloving the veil of secrecy wheu- 
ever évidence of what hàs transpired before them becomes 
necessary toprotect public or private rights. Thus, in Low's 
Case, 4 Greenl. 439, the grand jurors were permitted to testify 
that they acted under the mistaken impression that it was 
sufBcient if a majority of the jurors concurred in finding a 
bill and twelve had not concurred. In U. S. v. Cooledge, 2 
Gall. 363, Judge Story received the affidavit of a witness to 
prove that he was not in fact sworn when examined before 
the grand jury, saying : "It is of the highest importance that 
the institution be preserved in its purity, and that no citizen 
be tried until he has been regularly accused by the proper 
tribunal." Thèse cases arose upon motion -to quash the indict- 
ment. 

In Burdick v. Hunt, 43 Ind. 381, it is said there is no suf- 
ficient reason why the prosecuting attorney may not be called 
upon in a court of justice to disclose any évidence given or 
proceedings had before a grand jury. And the foUowing au- 
thorities are to the efifect that generally the évidence of grand 
jurors is compétent whenever it is necessary to ascertain who 
was the prosecutor: Sikea y. Dunhar, 2 Wheat. Sel. N. P. 
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1091 ; Hindekoper v. Cotton, 3 Watts, 56 ; or what was the issne 
and what the testimony of witnesses before a grand jury in a 
given case : Thomas v. Commonwealth, 2 Eobinson, (Va.) 795 ; 
State V. Offutt, 4 Blatçhf. 855; State v. Fasse», 16 Conn.457; 
Commomvealth v. HUl, 11 Cash. 137; State v. Broughton, 7 
Iredell, 96; Way v. Butterworth, 106 Mass. 75; Burdick v. 
Hunt, 43 Ind. 381. 

The rule which may be adduced from the authorities, and 
which seems most consistent with the policy of the law, is 
that whenever it becomes essential to ascertainwhat bas traûs- 
pired before a grand jury it may be shown, no matter by 
whom ; and the only limitation is that it may not be shown 
how the individual jurors voted or what they said during their 
investigations, (The People v. Shattuck, 6 Abb. N. C. 34; 
Commonwealth v. Mead, 12 Gray, 167,) because this cannot 
serve any of the purposes of justice. 

It would be difficult to find a case which more forcibly 
illustrâtes the good sensé and justice of the rule which per- 
mits a free disclosure than the présent. It is patent that the 
grand jury permitted themselves to be influenced by the 
appeals and arguments of a zealous advocate, by hearsay 
testimony, and by testimony which the law prohibits, although 
they were advised to the contrary by the district attomey; 
and it seems much more probable that they were led to their 
conclusions by préjudice and undue zeal than by calm and 
fair delibei-ation. If there was évidence which authorized an 
indictment, it was so blended with and obscured by the mass 
of hearsay and otherwise incompétent testimony that it was 
impossible for the jury to distinguish it; and it would be 
expecting too much of a body, untrained in judicial investi- 
gation, to believe that they could discriminate intelligently 
between the compétent and the incompétent évidence, so as to 
accord due weight to the former and be uninfluenced by the 
latter. 

It is not intended to suggest that whenever incompétent 
testimony is received by a grand jury its réception is such 
errer or irregularity as to vitiate their finding, nor to hold 
that the évidence upon which an indictment is found shall 
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be such as the court would regard aa making out a prima /acte 
case against the accused. It is not the province of the court 
to sit in review of the investigations of a grand jury as upon 
the; review of a trial when' error is alleged; but in extrême 
cases, when the court can see that the finding of a grand jury 
is based upon such utterly insufficient évidence, or such pal- 
pably incompétent évidence, as to indicate that the indictment 
resulted from préjudice, or was found in wilful disregard of 
the rights of the accused, the court should interfère and 
quash the indictment. Very respectable authorities intimate 
than an indictment should be q^uashed when it appears that 
it was found by the grand jui-y without adéquate évidence to 
support it, or when the grand jury permitted the rules of évi- 
dence to be violated, (Dodd's Case, 1 Leach, C. L, 184; Peu- 
ple V. Ristenblatt, 1 Abb. Pr. 268;) but if this were permitted 
it would resuit that the court would become the tribunal to 
indict as well as the tribunal to try the accused. 

In State v. Froiseth, 16 Minn. 298, it was conceded by the 
attorney gênerai, and the court concurred, that where the 
grand jury required an accused person to be brought before 
them and testify touching the accusation the indictment 
should be set aside, although in that case the indictment was 
not found solely upon the testimony of the accused. In The 
People V. Briggs, Albany County Oyer and Terminer, Oshorne, 
J., (MS.,) held that an indictment should be quashed where 
the defendant's wife was called as a witness against him by 
the grand jury, for the reason that this was a substantial 
error, and it was doubtful whether the grand jury would hâve 
found an indictment without the wife's testimony. Thèse 
authorities are in point hère. 

Tbe motions to quash the indictments are granted 
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In THE Mattbb op Laweenoe and others, Bankrupts. 

IDistria Court, 8. D. New York. Janury 15, 1881.) 

BANKEUPTCT — StTEVIVOKS OF FlIlM — CHOSE IN ACTION— JtJDaMBUtT — 

LiBN ON KEAii EsTATE— Makshaxling Firm Assets— GbnkbaIi Ab- 
siGNMENT m Trust fou Creditors— Signature of Firm — Titi,k 
OF Assignée m Bankrupct — Estoppel— Subrogation of Surettes. 

Where the five bankrupts and their father constituted a firm, and 
assuchusedreal estate bëlonging to him as flrm property, and he died, 
leaving it to them by will as tenants in common, and they alone con- 
tinued the same business under the name of the old flrm, assuming its 
liabilities, taking ail the assets and using thè real estate as part there- 
of, and they brought suit in the state court on a promissoiy note 
reeeived by the old flrm on account of goods sold by it, which resulted 
on appeal in a judgment against them for costs— the judgment, the 
docket, and their own complaint describing them as " surviving part- 
ners of themselves" and their deceased father — and four days before 
it was docketed they made an assignment of ail their property, includ- 
ing the land, signed by the three of them only individually and in the 
flrm name by one of them as attorney in fact, there being no other 
évidence of his authority to sign for the other two, — 

On application of the judgment créditer for payment out of the pro- 
ceeds of the sale of the land by the assignée : 

Edd, that the description of the bankrupts as " survivors" related 
not to the capacity in whicli they sued, but the mode of deriving their 
title, and as such was mère surplusage, and the lien of the judgment 
was the same as it would hâve been if this description had been omit- 
ted. 

Also hdd, that the judgment, being a flrm obligation, and the real 
estate flrm property, though the légal title was in the bankrupts 
individually, neither the copartners nor other copartnership creditors 
had any superior equities, as against the judgment creditors, which 
would, as in case of a judgment against one partner on his individual 
debt, prevent the attaching of the lien. 

Also ?ield, that under the New York law (St, 1877, e. 466) requir- 
ing that a gênerai assignment in trust for creditors should " be in 
writing, and duly acknowledged before an oflicer authorized to take the 
acknowledgment of deeds," the gênerai assignment in this case should 
hâve been exeouted and acknowledged by ail the members of the firm, 
the same as is required in a deed of real estate, and that the assign- 
ment was void and inoperative to transf er any title or interest. 

Sddifurther, that, as the assignée in bankruptcy sold the land and 
reeeived its proceeds under hia title as assignée in bankruptcy, the 
assignment having been treated by ail parties in interest as inopera- 
tive in respect to the land, it will be presumed that he reeeived it as 
property vesled in the bankrupts when the pétition in bankruptcy 
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was flled, and, having so taken it, he took it subject to ail perfected 
liens then existing, and is estopped to set up the gênerai assignment 
to defeat the lien of the judgment créditer. 

Sureties for judgment debtors, who, after the attaching of a lien in 
favor of the judgment creditor, hâve b^en compelled to pay a part of 
the judgment debt, are thereupon entitled to be subrogated to the 
rights of the judgment creditor, in respect to the lien, to the extent to 
which they hâve paid the debt, and therefore, in this case, the bank- 
nipts' sureties who had paid, after judgment against them, part of 
the judgment against the bankrupts, are entitled to the beneflt of tho 
judgment creditor'a lien to the amount paid hj them. 

E. Seymour, for petitioners. 

Geo. Bell, for assignée. 

Choate, D. J, This is an application by a judgment cred- 
itor for payment of his judgment out of the proceeds of real 
estate sold by the assignée under the order of the court. The 
ground of the application is that the judgment was a lien on 
the real estate at the commencement of the bankruptcy pro- 
ceedings. 

Prior to March, 1872, the five bankrupts and their father, 
Henry Lawrence, were partners in business under the firm 
name of Henry Lawrence & Sons. The real estate in ques- 
tion then stood in the name of Henry Lawrence, but was, in 
fact, partnership property. By his will Henry Lawrence 
devised it to his five sons, the bankrupts, who continued to 
hold the légal title as tenants in common till their bankruptcy 
in May, 1878, except so far as it may hâve been affected, if at 
ail, by the gênerai assignment hereinafter referred to. After 
the death of Henry Lawrence the five bankrupts continued 
the same business under the same firm name, till their fail- 
ure, using and treating the real est",te as part of their part- 
nership assets, taking ail the assets of the old firm, and 
assuming ail its liabilities, arranging with the executors of 
Henry Lawrence to hâve his interest and capital in the con- 
cern, or a large part of it, remairi as a loan to the new firm. 
The old firm of Henry Lawrence & Sons had dealings with 
the firm of Merrifield & McDowell, holding notes of that firm, 
and having a balance of account against them for goods sold. 
In 1874 the bankrupts sued the firm of Merrifield & McDowell, 
joining as défendant one Edward L. Merrifield, claiming that 
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he was liable as a gênerai co-partner in that firm. In their 
çoniplaint the bankrupts, plaintiffs therein, described them- 
selves as "surviving partners of themselves and Henry Law- 
rence, deceased." . After a verdict in favor of the plaintiffs 
against aU the défendants, exceptions onbehalfof Edward L. 
Merrifield were sustained by the gpneral term of the court, 
and a new trial was granted to hitn. The plaintiffs appealed 
to the court of appeals, giving stipulation, with sureties, as 
required by the law of New York. The court of appeals 
affirmed the order of the gênerai term, and thereupon, in 
accordance with the law of New York in suoh a case, the 
défendant Merrifield had judgment absolute against ' the 
plaintiffs for his costs, amounting to the sum of |947.15, 
which was duly entered and dockcted in Kings county, ■where 
thèse lands are 8itua,ted, on the second day of May, 1878. In 
the judgment, and in the docket mémorandum of it, the judg- 
ment creditors are described as "James Lawrence, Seabury 
Lawrence, George W. Lawrence, William Lawrence, and 
Henry Lawrence, as surviving partners of themselves and of 
Henry Lawrence, deceased. " Af terwards Merrifield, the judg- 
ment creditor, sued the sureties on the undertaking given by 
the bankrupts upon their appeal to the court of appeals, and 
recovered judgment against them for $543.63, which bas 
been paid. To this extent Merrifield's judgment for costs 
bas been paid, but the sureties who hâve paid this sum for 
the bankrupts join in this pétition, claiming to be subrogated 
to the rights of Merrifield under his judgment. 

On the twenty-ninth day of April, 1878, before Merrifield's 
judgment was docketed, an instrument was executed, which 
is now relied on by the assignée in bankruptcy to defeat this 
application, as being a gênerai assignment by the firm for the 
benefit of creditors. The parties named in the paper as par- 
ties thereto are the five bankrupts, "copartners in trade, doing 
business, etc., under the style, etc., of Henry Lawrence & 
Sons, parties of the first part, and Ezekiel Y. Bell, etc., party 
of the second part." It recites the insolvency of the parties 
of the first part, and purports to assign, transfer, and set over 
ail the property, ineluding real estate, of the parties of the 
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first part, except what is exempt from exécution, and ail prop- 
erty whatsoevér in whieh they hâve any right, title, or interest, 
upon thë trusts usual in gênerai assignments. The paper ia 
signed "Henry Lawrence & Sons, by Seabury Lawrence, 
attorney in fact;" also by three of the partners, James, Sea- 
bury, and George W. Lawrence, and by Bell, the proposed 
assignée. A seal is afSxeâ to each signature. It was duly 
acknowledged on its date by James, Seabury, and George W. 
Lawrence, individually, and by Bell. The notary also certi- 
fies as follows : "Before me, personally, came Seabury Law- 
rence, the attorney in fact of Henry Lawrence & Sons, known 
to me to be the individual described in, who, as such attor- 
ney, executed the foregoing instrument, and who acknowl- 
edged that he executed the same as the act and deed of said 
Henry Lawrence & Sons therein described, and for the pur- 
poses therein mentioned." There is no évidence, except what 
appears on the paper itself, that the two copartners who did 
not exécute the assignment consented to it or authorized its 
exécution by Seabury Lawrence, on their behalf, or on behalf 
of the firm. 

Upon this state of facts it is objected by the assignée in 
bankruptcy that the judgment was not docketed against the 
bankrupts individually or as an existing firm, but was recov- 
ered and docketed against them as survivors of a former firm ; 
that, inasmuch as the real estate was not the real estate 
belonging to them as survivors, but real estate which they 
owned in their own right, the judgment is not a lien. I think 
there is nothing in this objection. The description of the 
plaintiffs in the complaint and in the judgment is mère 
description, and nothing more. Calling them survivors did 
not make them, and them alone, any the less plaintiffa in 
their individual right and capacity. It is unlike the describ- 
ing of a plaintiff as an exécuter, which purports to defihe the 
capacity in which he sues, and therefore is inconsistent with 
his prosecution of the action in his own right and individual 
capacity. Describing a person as survivor is merely describ- 
ing, not the capacity in which he sues, but the mode in which 
his title is derived. As a description it is immaterial and 
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Burplusage. A survivor of a firm holds the title io a chose in 
action to whicli he survives as absolutely and individually 
as if he had bought it. This judgment and the docketing of 
it hâve, therefore, the same effect, as is if the description of 
the judgment debtors as survivors had been omitted. 

It is next objected that the firm was insolvent at the time 
the judgment was docketed, as shown by the gênerai assign- 
ment executed four days before; that in such a case the real 
estate of the firm, as this was, is required to pay the firm 
debts, and is, in equity, personalty, and therefore, as the 
judgment lien is only on the actual existing interest of the 
judgment debtors in the land, neither of thèse judgment 
debtors individually had any interest which a creditor could 
take on exécution, or to which the statute lien would attach. 
The gênerai principle hère invoked against thèse petitioners, 
that in equity the real estate of a firm is, for some purposes, 
treated as personalty, and that an individual creditor of one 
of the partners gets a lien by his judgment on the interest of 
his debtor in the land, subject to the équitable rights of the 
copartners against the same for the payment of the partner- 
ship debts, is not controverted. If, therefore, this were a 
judgment against one or several of the partners, less than 
ail, and not against them ail, and upon a firm debt, there 
might be ground for the objection. But the claim sued on 
was an alleged chose in action belonging to the firm. The 
judgment recovered is clearly an obligation of the firm. The 
property on which the lien is claimed was the property of 
the firm. The légal title to the property was in the judg- 
ment debtors individually, and is subject to the lien, unless 
the superior equity of some other party or parties prevents 
the attaching of the lien for the protection of such superior 
equity. 

In the case of a judgment on an individual debt against one 
partner, that which prevents the attaching of the lien accord- 
ing to the légal title is such a superior equity of his copart- 
ners to hâve the land devoted to the payment of the partner- 
ship debts rather than to the debts of one of the partners. In 
this case the copartners hâve no such superior equities to be 

T.5,no.4— 23 
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protected, because the debt on which the judgment was recov- 
ered was a firm debt. The equities hère mn with the statute 
lien, and not against it. The attaching of the lien effects the 
application of firm property to the payment of a firm debt, 
and neither the copartners inter sese nor other firm creditors 
are injured in their rights, légal or équitable, thereby. As 
between the petitioners and other firm creditors, the petition- 
ers are entitled to the advantage which their greater diligence 
gives them in obtaining a periected lien before the commence- 
ment of bankrnptcy proceedings. 

Lastly, it i» objected that under the gênerai assignment of 
the twenty-ninth of April the title to this real estate, or, at 
any rate, an équitable interest in it, passed to the assignée 
named therein, and that this deîeats the lien of a judgment 
afterwards docketed. It is insisted, however, by the peti- 
tioners that the gênerai assignment was void and inoperative 
for any purpose of vesting a title or an équitable interest 
under the law of New York. And I think this view is correct. 
The statute regulating gênerai assignments for the benefit of 
creditors, (St. 1877, c. 466,) provides that every such assign- 
ment "shall be in writing, and shall be duly acknowledged 
before an officer authorized to take the acknowledgment of 
deeds." This, it seems to me, necessarily implies that the 
assignment, in case of a firm, shall be signed, executed, and 
acknowledged by ail the members of the firm as a deed of 
real estate is required to be executed and acknowledged, and 
that an assignment not so executed is inoperative. Two of 
the partners did not sign this instrument, nor was there any 
proof whatever of the authority of Seabury Lawrence, who 
purports to hâve signed it as attorney in fact for the firm, to 
sign it on their behalf, if, indeed, a signature in the firm 
name, with authority from them, would be équivalent to a 
signature in their names. This requirement of the act of 
1877, that ail the partners should join in the assignment, 
was in accordance with the established rule of law as held in 
the state of New York before the passage of that act, that 
copartners hâve no authority as such to bind each other by a 
gênerai assignment of the firm property to a trustée for 
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creditors. Wells v. Mareh, 30 N. T. 344; Gates v. Andrews, 
37 N. Y. 659; Hayes y.Heyer, 8 Sandf., S. G. 297; Haggerty 
V. Granger, 15 How. Pr. 247; Cook v. Kelly, 14 Abb. Pr. 466. 

Whatever might be the effect of this gênerai assignment, 
however, there is another ground on whieh the assignée can- 
not avail himself of it tô defeat thèse petitioners. It appears 
by the statement of facts that the land has been sold by the 
assignée in bankruptcy under the order of this court, and he 
holds in his possession the proceeds. It would seem, there- 
fore, clear that, as to this real estate at least, the assignment 
■was inoperative, and never sought to be enforced by the par- 
ties in interest. It does not appear that the assignée in bank- 
ruptcy has recovered it in a suit in equity to set the assign- 
ment aside, or that his elaim to it, notwithstanding the 
assignment, has ever been questioned or resisted. Sueh facts, 
if they existed, could bave been shown by the assignée, and 
they cannot be presumed in the absence of évidence. The 
assignée, therefore, stands in the position of having received 
this property, by virtue of his right as assignée in bankruptcy, 
as property vested in the bankrupts upon the filing of the 
creditors' pétition. He has received ail the benefits of such 
title, and of course he took it subject to its burdens, among 
•which is this lien then existing. I think, under thèse circum- 
stances, the assignée is estopped to set up this gênerai assign- 
ment to defeat the petitioners' lien. 

The sureties of the judgment debtors, who hâve paid part 
of the debt, are entitled to the benefit of the lien which the 
petitioner Merrifield had at the time they made the payment 
to him. 

An order will be entered directing the assignée to pay the 
claim of the petitioners out of the moneys in his hands, with 
interest and costs. 
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In re Hovey, Iams & Co., Bankrupta.* 

[Distriet Court, 8. D. OMo. January, 1881.) 

1, Bankbuptct— Final Dividend — Rbv. Bt. $ 5092. — Upon the final 
settleraent of a laankrupt's estate, it appeared that two dividends, 
amounting to 27 percent., had been déclared, and that at the time 
each was made a sum was retalned under section 5092, Kev. St., 
"sufflcient for ail undetermined claims, which, by reason of the 
distant résidence of creditors, etc., had not been proved," etc.; 
that afterwards a third dividend of 10 per cent, was déclared upon 
claims that had not partlcipated in the flrst and second dividends ; 
that some claims that had been proTen before the flrst and second 
dividends did not share thereia, although there was then 8ufl3cient 
funds to hâve paid upon them also a 27 per cent, dividend ; and that 
no fund was specially reserved for their payment; and that the 
funds remaining were not sufflcient to pay upon such claims, and 
claims since proved, a dividend equal to 27 per cent. Héld, that the 
funds remaining should be distributed as follows : First, costs and 
expenses ; second, 10 per cent, to creditors that hâve received no div- 
idend ; third, 17 per cent, to those who hâve received, and shall, under 
this order, receive 10 per cent.; and, if the fund is insufflclent to pay 
17 par cent., then it is to be distributed to them pro rata. 

In Bankruptcy. Exceptions to Eegister's Report. 

W. L. Cole, for exceptions. 

Ewart, Sïbley é Ewart, contra. 

Swing, T>. J. This cause is brought before this court upon 
the report of the register, ordering a final dividend. 

From the report of the register it appears that three divi- 
dends hâve been déclared prior to his présent order. The 
first was August 4, 1875, of 20 per cent, upon certain speci- 
fied claims. The second, December 28, 1875, was first upon 
ail claims proved since the first dividend, a dividend of 20 
per cent., and then a dividend of 7 per cent, upon claims 
upon which a first dividend was paid, and those also upon 
whieh a second dividend was déclared, making a dividend of 
27 per cent, upon claims proved up to the second meeting. 
The third dividend was déclared August 20, 1877, of 10 per 
cent., upon debts which had then been proved and presented 

♦Reported by Florien Glauque and J. 0. Harper, of the Cincinnati bar. 
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to the register, and wMoh haduot shared in the first and sec- 
ond dividends. 

It appears from the report of the register that some of the 
debts now presented were in fact proved before the first and 
second dividends were declared, but were not included in the 
dividend lists. Nor was there any finding by him at that 
time why they were oxcluded from dividends, nor is there 
any spécial réservation by him of any f und for payment. 

It further appears that, after the payment of the first divi- 
dend declared, there remained in the hands of the assignée 
enotigh of the funds of the estate to hâve paid to ail the cred- 
itors who had then proved their debts, but received no divi- 
dends, a dividend equal to that declared and paid to others; 
and so with the second and third dividends. 

It further appears that at eaoh one of those meetings an 
entry was made by the register in the gênerai terms of the 
statute : "After deducting and retaining a sum sufScient for 
ail undetermined claims, which, by reason of the distant rési- 
dence of the creditors, or for other satisfactory reasons, hâve 
not been proved, and for other expenses and contingeneies," 
the dividend was ordered. This réservation the 5092d sec- 
tion of the Eevised Statutes requires shall be made before a 
dividend shall be declared. Thèse entries are gênerai ; they 
do not apply to any particular claims. The proof does not 
disclose the distance of résidence of the several creditors, or 
the reason which prevented the earlier proof by them of their 
claims. 

The register's report shows that there are not suflBcient 
funds in the hands of the assignée to pay ail the creditor» 
wbo bave not received 27 per cent., that amount oî dividend. 
The report of the register directs the assignée to distribute 
the funds — First, to the payment of costs and expenses; second, 
to the payment of a dividend of 27 per cent, to those credit- 
ors whose claims were proved before the second dividend of 
December 28, 1875, and who hâve received no dividend; 
third, a dividend of 17 per cent, to those creditors who had 
then (December 28, lcS78) proved their claims, and who hâve 
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since reoeived a dividend of 10 per cent, upon those claimB 
proved after the second dividend, and which hâve had no 
dividend; fourth, the balance remaining, pro rata, among 
those creditors who bave reoeived no more than 10 per cent. 

To this order of distribution certain creditors exeepted, and 
the question is certified to tbis court for décision. 

"In the disposition of property among creditors equality is 
equity. It was the genius and purpose of the statute to 
secure tbis resuit as far as possible." Bank v. Sherman, 101 
U. S. 406. Applying this principle to this case, the f unds in 
the hands of the assignée should be distributed — First, to the 
payment of the costs ; second, to those who bave received no 
dividend, 10 per cent. ; tkird, to those who received and bave 
received 10 per cent., 17 per cent., to make them equal to those 
who bave received 27 per cent. ; fourth, the residue, if any, 
pro rata among ail the creditors. 

There is nothing in the orders of the register, at the times 
the several dividends were declared, which px'events such dis- 
tributions. The réservations were not for any particular 
créditer, but for ail such uudetermined claims as by reason 
of the distant résidence of the créditer, or for other suËScient 
reason, had not been proved. For augbt that appears in 
this case, ail the claims now presented, and upon which no 
dividends bave been paid, may not hâve been proved for the 
very reasons set fôrth in the statute. It cannot, tberefore, 
be olaimed that this réservation shall enure to the benefit of 
such of the creditors who had in fact proved their claims at 
the date of the former distributions ; for it is expressly for 
those who had not proved their claims. It is said, however, 
that inasmuch as some of them had proved their claims at 
the dates of the distributions, that a dividend should hâve 
then been ordered to be paid upon them. This may bave been 
so; but this was not done, and we cannot now make such an 
order; for certainly they bave acquired no right in the fund, 
by their having first proved their claims, which would justify 
us in creating such an inequality by requiring them to be first 
paid. Section 5097 provides : "No dividend already declared 
shall be disturbed by reason of debts being subsequently 
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proved, but the creditors proving such debts shall be entitled 
to a dividend equal to those already received by the other 
creditors before any further payment is made to the latter." 
An order will therefore be made in accordance with this 
opinion, directing the assignée to pay— First, the costs and 
expenses; second, to pay 10 per. cent, to those creditors ■who 
bave received no dividends ; third, to those who hâve and 
shall receive under this order 10 per cent., 17 per cent., to 
make them equal "with those -who received 27 per cent. If 
there should not be suf&cient funds in bis hands to pay the 
17 per cent., then the fund to be paid to them pro rata; and 
if a greater sum, then the balance to be paid pro rata to ail 
the creditors. 



Miller and others v. Smith and others. 
(Gireuit Court, D. Bhodehland. October 7, 1880.) 

1. Design Patents. — Patents for designs, as well as for machines, are 

authorized by act of congress. 
Itev. St. J 4929. 

2. Bame.— Régulations and provisions applicable to the obtaining (jr pro- 

hibition of patents for inventions or discoveries, not ineonsistent with 
the exlsting patent act, apply to patents for designs, without modifi- 
cation or variation. 

16 Bt. at Large, 213. 

Rev. St. § 4933. 

3. Same — iNPRrasEMENT — Bdiîdek OF PuocF. — Pcrsons eeelîing redress 

for tlie infringement of such a patent must, as in the case of a ma- 
chine patent, allège and prove that they are the original and flrst 
inventors of the improvement, and that the respondents hâve in- 
fringed the same. 

4. Samb — Letters Patent — Prima Facib Phesumption.— In such case, 

however, as in the case of patenta for othèr inventions, the letters 
patent, when introduced in évidence, aflord a prima fade presump- 
tlon of such allégation, sufflcient to entitle the complainants to a 
decree, unless they are overcome by compétent proof of greater weight. 

6. Samb— Want of Noveltt— Proof.— When the defence of want of 
novelty is made, it is the duty of the tribunal, whether court or jury, 
to give it eflect ; but such proof or testimony should be weighed wlth 
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care, and never be allowed to prevail where it is unsatisfactory, noi 
unleas its probative force is sufflcient to outweigh the prima fade pre- 
sumption arising from the introduction of the patent. 

Wood V. RolUng Mill, 4 Fisher, 550, 560. 

Parham T. Sewing Machine Co. Id. 468, 482. 

Eawes V. Antisdel, 8 O. G. 6852. 

6. Patent — Dblat in Applying fou. — Where an inventor kecps his 

invention a secret, mère delay in applying for a patent will not for- 
feit his right thereto, or bar his subséquent application ; and delay of 
léss than two years will not conatitute a defence against a patent in 
any case. 

7. Same — EviDEKCB — ExHiBiTS.— Exhibits introduced by a party without 

needful explanation, for the purpose of proving want of novelty, do 
not deserve and will not receive much considération. 

8. Saub — Cdaim.— A claim for sleeve buttons, and other jeweliy, com- 

posed of the letters of the alphabet, having a certain described orna- 
mentation, is not bad because it embraces more than one letter of 
the alphabet. 
Peny v. Starrett, 14 O. G. 599. 
•, Bame — iNFBmGEMBNT — Identity. — Although it ig doubtless true, in 
a gênerai sensé, that the test of infringement, in respect to the claùns 
of a design patent, is the same as in respect to a patent for an art, 
machine, manufacture, or composition of matter, yet it is not essen- 
tial to the identity of the design that it should be the same to the eye 
of an expert. If, in the eye of an ordinary observer, giving such 
attention as a purchaser usually gives, two designs are substantially 
the same ; if the resemblanoe is such as to deceive such an observer, and 
sufiScient to induce him to purchase one, supposing it to be the other, — 
the one flrst patented is infringed by the other. 
Graham Manufg Co. y. White, 14 Wall. 511, 528. 

10. Design Patent — Oenamental Jewelbt. — ^A design patent for jew- 
elry, formed of letters of the alphabet of rustic pattern, with orna- 
mentation of leaves placed at intervais upon the Unes of eaoh letter. 
considered and sustained. — [Ed. 

In Equity. 

B. F. Lee, for complainanfs. 

Livingston Scott, for défendants. 

Cliffoed, C. J. Patents for designs, as well as for ma- 
chines, are authorized by act of congress, the provision being 
to the effeet that any person who, by his own industry, 
genius, efforts, and expense, bas invented and produced any 
such new, useful, and original improvement, may obtain pro- 
tection for his exclusive right, the same as in cases of other 
inventions or discoveries. Eev. St. § 4939. Letters patent 
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for Buch an invention were granted to the complainants, and 
they allège in the bill of complaint that the improvement is 
new, and a useful and original invention, and that the re- 
spondents hâve infringed their exclusive right to make, use, 
and vend the same to others for use. Service was made, the 
respondents appeared, and in the allégations of the bill were 
set up three principal defences, as follows : (1) That the 
complainants are not the original and flrst inventors of the 
alleged improvement ; (2) that the charge that the respond- 
ents hâve infringed the patent is untrue ; (3) that the alleged 
improvement was in public use, and on sale in the United 
States, more than two years before their application for a 
patent. • 

They also alleged to the effect that it had been patented or 
described, in some printed publication, prior to the supposed 
invention or discovery; -which defence will be considered in 
connection with the first, that the complainants are not the 
original and first inventors of the supposed improvement. 

Designs, it is admitted, are the proper subject of a patent, 
and the record in this case shows that the patent is for au 
alleged new and useful design for jewelry of the varions kinds 
specified in the description given in the spécification. It con- 
sists of the letters of the alphabet, shown by photographie 
illustrations, which are of a rustic pattern, ornamented by 
leaves, the claim being for sleeve buttons, and other jewelry, 
composed of the letters of the alphabet, and having the de- 
scribed ornamentation of letters, substantially as given in the 
description, and shown in the photographie illustration ac- 
companying the application for a patent. Persons seeking 
redress for the infringement of such a patent, must, as in the 
case of a machine patent, allège and prove that they are the 
original and first inventors of the improvement, and that th& 
respondents hâve infringed the same. Beyond doubt, they 
take that burden in the first place; but, as in the case of pat- 
ents for other inventions, the letters patent, when introduced 
in évidence, afPord a prima facie presumption that the first 
allégation is true, which iè sufficient to entitle the complain- 
ants to a decree, unless it is overcome by compétent proof of 
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greater weight. Eustic letters are employed, by whicli îs 
meant, as the complainants allège, letters in which the nec- 
essary lines of the same represent the branches or trunks oî 
trees, unstripped of the bark, the ornamentation consisting of 
several separate leaves placed at intervais upon the lines of 
each letter, the lines exhibiting the appearance of the bark 
of a branch or trunk of a tree, which design is used for orna- 
menting button^, studs, lockets, and other articles of jewelry. 
Photographs of the improvement were taken directly from 
gold sleeve buttons, having leaves upon the letterâ in actual 
relief, as given in the descriptive portion of the spécification. 
Sufficient appears to show that the complainants were jewel- 
ers, and that for a séries of years they had been endeavoring 
to produce an initial-letter sleeve button which would be 
more ornamental and better suited for ladies' wear. Proofs 
were introduced showing many such experiments,^ and giving 
a bistory of the efforts to that end, and an account of the 
time and expenses incurred for its accomplishment, ail of 
which resulted flnally in producing the patented design. 
Experienced witnesses testify that they know of no other 
design relating to this class of goods which has been as buu- 
cessful as the subject of the patent in controversy ; and the 
court is convinced that the invention is highly acceptable to 
the public and profitable to the patentée. 

Want of novelty is set up in every form of pleading, not 
only in the form that the complainants are not the original 
and first inventors of the improvement, but that many persons 
had prior Imowledge of the thing patented, and that the same 
was previously described and sbown in certain speeifled printed 
publications. Attempt will not be made to examine the proofs 
in détail offered by the respondents in support of this def ence, 
as it would serve no useful purpose, and would extend the 
opinion beyond ail reasonable length. Kegulations and pro- 
visions applicable to the obtaining or prohibition of patents 
for inventions or discoveries, not inconsistent with the existing 
patent act, apply to patents for designs, without modification 
or variation. 16 St. at Large, 213; Eev. St. § 4933. Expert 
witnesses were examined by the respondents to prove that the 
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patent is învalid, and they introduced a great number of 
patents and printed publications for the same purpose. Of 
the -witnesses, one consists' of an expert in penmanship, and 
the other is an expert in engraving and lithographing. They 
coneur in the opinion that it requires no skill to produce the 
patented design of the complainants, to which the first witness 
added that it required nothing more than the ordinary skill 
of the draftsman, in view of the exhibits produced in évidence 
and referred to in the record. Prior patents and printed 
publications compose the body of thé exhibits, and the com- 
plainants' witnesses show to the satisfaction of the court that 
they are utterly insufficient to overcome the prima fade pre- 
sumption of the patent, when considered in connection with 
the patented articles mauufactured by the complainants. 
Explanations as to the history of the invention were given by 
one of the complainants, and they also called an expert wit- 
ness, who gives a full statement of the respondents' exhibits, 
and shows that none of them are of a character to supersede 
the patented invention. He points eut the différence between 
figures in actual relief, such as are the subject of the patent 
in question, and figures where the effect is produced upon the 
eye merely by linear représentation or artificial shading, as 
shown in several examples given in his testimony. Super- 
added to that, he shows the pràctical importance of the différ- 
ence between a design of rustic letters ornamented with leaves, 
placed Bolely upon the necessary lines of the letters, and a 
rustic letter having branches and sprays of leaves springing 
from and around the same, as shown in some of respondents' 
exhibits. Exhibits introduced by a party without needful 
explanation do not deserve, and will not receive, much con- 
sidération. AH such introduced by the respondents as were 
properly explained by their experts are olearly shown by the 
testimony of the expert called by the complainants to be 
insufficient to maintain the defence of want of novelty. His 
statements to that effect are unqualified, and his explanations 
are persuasive and convincing that the statements are true 
and reliable. None of the exhibits explained show a rustic 
letter in relief, ornamented with leaves in relief only upon the 
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ruain Hnes of the letter. Nothing of the exact kind is shown 
in thèse exhibits, nor is there aaything which can be regarded 
as proof that the thing patented was kno-wn to others before 
the invention patented was made by the patentées. Many 
attempts are made to prove that fact, but the proofs ail fall 
short of meeting the requirement. When the defence of want 
of novelty is made, it ia the duty of the tribunal, whether court 
or jury, to give it effect; but sueh proof or testimony should 
be weighed with care, and never be allowed to prevail where 
it is unsatisfactory, nor unless its probative force is sufficient 
to outweigh the prima fade presumption arising from the 
introduction of the patent. Wood v. Bolling Mill, 4 Fisher, 
550, 560; Parham v. Sewing Machine Co. Id. 468, 482 ; Hawes 
V. Antisdel, 8 0. G. 6852. 

Inventera may, if they can, kçep their inventions secret, 
and if ,they do it is a mistake to suppose that any delay to ap- 
ply: for a patent will f orf eit their right to the same, or pré- 
sent any bar to a subséquent application. Nor does any 
différent rule prevail in the case pf a design patent. Delay 
less than for the period of t'^o years constitutes no defence 
in any case; but the respondents may allège and prove that 
the invention in -q,uestion had been in public use or on sale 
more than two years prior to the application of the party fpr 
a patent, and if they allège, and prove that defence they are 
entitled to prevail in the suit. Due allégation in that regard 
is made in this case, but the record contains no proof to sup- 
port it, and it must be overruled. From ail which it follows 
that the patent is a good and valid patent, and that the com- 
plainants, if they hâve proved the alleged infringement, are 
entitled to a decree in their favor for the profits made by the 
respondents in the violation of their exclusive right to make, 
use, and vend the improvement secured by the letters patent. 
Prior to the alleged infringement, the complainants allège 
that they were in the exercise of the fuU and exclusive enjoy- 
ment of the franchise granted by the patent; and they charge 
that the respondents, having fuU knowledge of the premises, 
and of their exclusive right, hâve, without license, manufac- 
tured, usod, and sold, and still continue to manufacture, use, 
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and sell varîous articles of the jewelry of the design invented 
by the" cbmplainants, and secured to thëm by iheir letters 
patent. Eesponsive to that charge, the respondents deny 
the same, and aver that the same is not true; and they also 
insist that the claim is bad, because it embraces more than 
one letter of the alphabet, which proposition is so obviously 
without merit that it is not deemed necessary to enter into 
any discussion of the topic. Perry v. Starrett, 14 0. G. 599 ; 
Simonds on Design Patents, 79. Speaking in the gênerai 
sensé, it is doubtless tme that the test of infringement, in 
respect to the claims of a design patent, is the same as in 
respect to a patent for an art, machine, manufacture, or com- 
position of matter ; but it is not essential to the identity of the 
design that it should be the same to the eye of an expert. If, 
in the eye of an ordinary observer, giving such attention as a 
purchaser usually gives, two designs are substantially the 
same; if the resemblance is such as to deceive sueh an ob- 
server, and sufficient to induce him to purchase one, suppos- 
ing it to be the other, — the pne first patented is inf ringed by 
the other. Gorham ManufgCo. v, White, 14 Wall. 511, 628. 
Apply that rule to the case befbre the court, and it is so ob- 
vions that the charge of infringement is sustained by the proof, 
and by the comparison of the opposing exhibits, that it is 
scarcely necessary to give the matter any further examina- 
tion. Both the testimony of the complainants' expert, and 
the comparison of the exhibits made by the court, are décisive 
that the manufacture by the respondents is, in the sensé of 
the patent law, substantially the same as that of the com- 
plainants, -which show that the complainants are entitled to 
an account. 

Decree for complainants. 

Enowles, D, 5., concurred. 
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MiLLEF and others v. Buchanan and another. 

(Vircuit Court, S. D. New Torlc. August 21, 1880.) 

1. Pleading— Anbwkk — Impehtinejs-cxbi. — The answer ot the défendant 

contained, inter alia, the following language : " Further answering, 
thèse défendants admit, on information and belief, that a decree was 
rendered in the suit of the above-named complainants against 8. J. 
Forée et al. , at the date as alleged in said bill ; but thèse défendants, 
on like information and belief, deny that said decree was rendered 
after full considération, but, on the contrary, aver, on such informa- 
tion and belief, that the said decree was made, and said finding had, 
without a full reading of the proofs in the cause, or a careful consid- 
ération of the briefs of the counsel filed therein ; the court, as thèse 
défendants are advised and believe, without taking time to consider, 
deciding said cause and granting said decree even before counsel had 
completed the argument and présentation of the same." HM, upon 
exception, that such language was neither impertinent nor scandai' 
eus. 

2. Same— Same — Insitpficienct. — When a bill for the infringement of a 

patent substantially allèges that the défendants hâve used the procès» 
claimed in. the flrst claim of the patent, the answer is not insufflcient 
for want of a spécifie déniai of such allégation, where such answer 
expresslj dénies that the défendants hâve practiced the invention 
described in the flrst ciaim. — [Ed. 

In Equity. Exceptions to Answer. 

This was a suit for the infringement of letters patent. Tlie 
complainants excepted to the answer for impertinence and 
insufficiency. The matter excepted to as impertinent was as 
follows : 

"Further answering, thèse défendants admit, on information 
and belief, that a decree was rendered in the suit of the above- 
named complainants against S. J. Forée et al., at the date as 
alleged in said bill; but thèse défendants, on like infor- 
mation and belief, deny that said decree was rendered after 
full considération, but, on the contrary, aver, on such infor- 
mation and belief, that the said decree was made, and said 
finding had, without a full reading of the proofs in the cause, 
or a careful considération of the briefs of the counsel filed 
therein; the court, as thèse défendants are advised and be- 
lieve, without taking time to consider, deciding said cause 
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and granting said decree even before connsel had completed 
the argument and présentation of the same." 

Hatch é Stem, for plaintiffs. 

Samuel S. Boyd, for défendants. 

Blatchfoed, C. J. The first exception specified tliat the 
matter excepted to is impertinent, not that it is scandalous. 
The bill allèges that the décision in the suit against Forée 
was made "after full considération. " The answer dénies 
that it was made after full considération, and then proceeds 
to allège that it was, "on the contrary," made under certain 
alleged circum stances, which, if proved, would go to show 
that it was not made after full considération. But there is 
nothing in the circumstances alleged which makes the alléga- 
tion scandalous, or which contains any imputation on the 
court. The matter excepted to is neither impertinent nor 
scandalous. 

The second exception is for insufficiency, and seema to be 
based on the idea that while the bill allèges substantially 
that the défendants hâve used the process claimed in the first 
claim of the patent, the answer does not speeifically deny that 
allégation. But the answer expressly dénies that the défend- 
ants hâve praoticed the invention described in the first claim. 

The exceptions are overruled, with costs. 



MoCeabt u. The Pennsylvania Canal Co.* 
{Circuit Court, E. D. Pennsylmnia. Octob'er 28, 1880.) 

, Patent— EB-issuE-^lMMATEKiAii.^AKrATioN FnoM Devicbîs ts Orio- 
mAii Patent. — An imraaterial diSerence between a re-issue and the 
original patent, •which does not aHect the mode of opération, the man- 
ner of construction, or the f unction perf ormed, will not invaUdate the 
re-issue. 

. Same — RefusaIi of Injunctioiî wheue Grbat Injttiit wottld Re- 
sult to Défendant. — Where the allowance of an injunction would 
cause much greater injury to respondent than benefit to complainant, 
the decree will be only for an account. 

«Reported by Frank P. Prichard, Ejq., of the Philadelphia bar. 
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This was a bill in equity oomplaining of the infrîngement 
of re-issued letters patent No. 5,630, for an improvement in 
coupling and steering eanal-boats. The respondent denied 
the novelty of the invention, and alleged also that the re-issue 
was for a différent invention from that described in the orig- 
inal invention. The case was heard on bill, answer, and 
prpofs. 

J. J. Comhs, for complainant. 

Henry Baldwin, Jr., for respondent. 

Pbb Cueiam. The bill hère is founded upon a re-issued 
patent to the complainant for "improvement in coupling and 
steering canal-boats." 

This re-issue is alleged to be invalid, as being for a différ- 
ent invention from that described in the original patent. The 
différence between the two patents consists in a slight change 
in the points of attachment of the coupling and centering 
chain, D, to the stem of the forward boat, which appears 
only in the drawing attached to the re-issue. It is altogether 
immaterial, inasmuch as the mode of opération, the manner 
of construction, or the function performed are not in anywise 
affected. 

The remaining defences do not require a detailed discus- 
sion. It must suffice to say that they are not sustained. 

The allégation of infringement is supported by satisfactory 
évidence, which the respondent's proofs hâve not overthrown, 
and none of the prior patents exhibited cover the complain- 
ant's invention. 

There must, therefore, be a decree for the complainant; 
but, inasmuch as the allowance of an injunction would cause 
much greater injury to the respondent than benefit to the 
complainant, the decree will be only for an account. 
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Thb Scots Gbets ». The Santiago de Cuba.* 
The Santiago de Cuba v. Thb Scots Geeys. 
{District Court, E. D. Pénnsyhania. January 4, 1881.) 

1. Admieai/tt — CîoLLisioN — MBBTiNa OF Vbssem in Nakrow Ceah- 

NBii— DuTT Arising fkom SPECIAL CiECTJMSTANCEs. — Two steam- 
ships approached each other oa the same side of a narrow, curvinsf 
cbannel, across which a flood-tide was sweeping. One was deeply 
laden, and coming with the tide ; the other, light, and stemming the 
tide. At the point -where it seemed probable that they would meét 
they could not pass without danger. Héld, that it was the duty of the 
light vcasel to hâve elowed down until the other had passed the 
dangerous point, and that not having done so she was responsible 
for the damages caused by a collision. 

2. Samb— iNAPPUCABiLinr OF ObdinÀrt Rui/E8 dp Navigation. — The 

ordinary rules of navigation applicable to places aflording ample 
sea-room are not applicable under such oircumstances as existed in 
this case. 

In Admiralty. 

Thèse were a libel and eross-libel, filed, respectively, by the 
steamships Scots Greys and Santiago de Cuba, to recover 
damages for a collision between the two vessels in the Dela- 
ware river. The collision occurred at or near a buoy which 
marks the eastern extremity of Horseshoe shoal. This shoal 
is a sandbar, somewhat resembling in shape a horseshoe, 
with both heels on the western or Pennsylvania shore, and 
the toe extending ont into the river to within a short distance 
of the eastern or New Jersey shore, the channel curving 
around its eastern extremity. The collision occurred about 
noon, with a flood-tide and north-west wind. The Scots Greys 
was coming up the river, deeply laden, and the Santiago de 
Cuba was going down light. Both vessels were approach- 
ing the Horseshoe buoy, the Scots Greys being the nearest to 
it. The Santiago de Cuba blew one whistle to indicate to the 
Scots Greys her désire to pass to the westward, and ported 
her helm. This signal was not heard on, nor answered by» 
the Scots Greys. As the vessels continued to approach, the 
Santiago de Cuba again blew one whistle, which was neither 

*Reported by Frank P. Prichard, Esq., of the Philadelphie bar. 
v.5,no.4. — 2i 
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lieard nor answered, and continued to port her helm. The 
two vessels came in collision above the buoy, the Santiago 
de Cuba striking the Scots Greys on the starboard bow. On 
behalf of the Scots Greys it was contended that the Santiago 
de Cuba was passîng down in the middle of the channel, and 
caused the collision by porting her helm and running into the 
Scots Greys after the latter vessel had rounded the buoy and 
straightened up on the western side of the channel. On behalf 
of the Santiago de Cuba it was contended that she was pass- 
ing down on the western side of the channel, and that the 
collision was caused by the Scots Greys continuing to star- 
board her helm after rounding the buoy, instead of porting it 
in obédience to the signal from the Santiago de Cuba and 
pursuing the usual course up the channel, which it was 
claimed would hâve carried her to the eastward of the latter 
vessel. 

Ctirtis Tilton and Henry Flanders, for the Scots Greys. 

John G. Johnson, for the Santiago de Cuba. 

B'JTLEE, D. J. There is an unusual amount of testimony 
in this case, and quite the usual amount of contradiction. 
Many important questions bave been raised and disoussed, 
which need not, in the view I take of the case, be decided. 
According to the Santiago's stateinent, she was about 400 yards 
above the Horseshoe buoy when the Scots Greys was about 200 
yards below; and the collision occurred (as her libel asserts) 
50 to 60 yards above. This niay be accèpted as true. Sub- 
stantially, I think, it is true. The respective distances from 
the buoy may hâve been slightly différent, and the point of con- 
tact may hâve been a f ew yards higher up ; but not materially 
so. Both vessels were, I believe, towards the western side of 
the channel, when approaching the buoy. In this situation, 
what were their respective duties ? To answer the question 
other circumstances must be understood. Between the ves- 
sels, for nearly, if not quite, half the distance, Was a narrow, 
curving channel, acrosâ which a flood-tide was sweeping east- 
ward, and over the flats on the Jersey side. The upward- 
bound vessel was heavily laden, drawing 21 feet of water, 
while the olher waslight, drawiug 13 J^ fect. It is qiùte cloar 
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that the ordinary rôles of navigation, applicable to placea 
affording ample sea-room, were not applicable hère. What 
•were the duties of the respective vessels, under thèse, unusual, 
circumstances, is a question which nautical expérience alone 
can safely anawer. Its importance seems not to hâve been 
fully appreciated when the testimony was being tàken, and 
the attention of the experts examined, was not particularly 
invited to it. I bave found it necessary to avail myself of 
the.aid of assessors, tlierefore, — whose answers to interroga- 
tories submitted, will be filed herewitb. 

In the light of thèse answers the foUowing conclusions seem 
inévitable : The veôsels could not pass at, or near, the buoy, 
without incjirring serious risk. The Scots Greys, in consé- 
quence of her depth in ttie water, and the direction of the 
tide, tended constantly and strongly, to the eastem side of the 
channel; and her rudder, with the current astern, afforded 
only an imperiect means of counteracting this tendenoy, and 
controiling the vessel's course. She could not stop without 
encountering serious danger. It was necessary, therefore, to 
proceed, and by starbparding the wheel, keep as near the 
^»eBtem side as practicable, until the buoy was passed. After 
this the wheel should haye been changed, and the vessel 
straightened up on her course. The sheer required to round 
the curv€f would, however, carry her at least 100 yards — 
probably further — ^before it could be broken. She would thus 
be taken beyond the point where the collision oecurred. As 
this is substantially, if not precisely, what she did, it foUows 
that no fault can be.imputed to her. If it be true, as charged» 
that she continued to starboard after passing the buoy, when 
she should hâve reversed— of which there is reason for doubt, 
— ^it did no mischief. In running the 50 to 100 yards, after 
passing the buoy, to the point of collision, the sheer with 
which she came around, was not, and could not be, materially 
changed. She had not yet, time to straighten and settle on 
her course up the river. 

This view dérives support from the Santiago's witness, 
Captain Catharine, whq, in answer to the question, "Do you 
know what the usual course is in coming down the river, and 
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going up, pas'sîng the buoy?" says: "It is just acoording to 
what position you are in; if you meet near the buoy, you hâve, 
one or the other, to slow down; because there is net roomfor 
both to go around safely at the same time, if both are large 
ships." Hère the meeting was "near the buoy" — virtually at 
it. Which vessel should hâve "slowed down," under the 
existing eircumstances, is not open to doubt. Drawing but 
13|- feet of water, and moving against the tide, the Santiago 
had complète control of her course, — could stop, or go where 
fihe would, with comparative saf ety. It was, therefore, her duty 
to "slow down," until the Scots Greys had passed the buoy 
and straightened up ; or, if she chose to take the risk of doing 
otherwise, to proeeed along the Jersey side. Until the for- 
mer vessel straightened up, it could not be known, with pré- 
cision, where she would do so, even to her own officers. The 
safety of both vessels required that the Santiago should hold 
off until the situation of the other, when straightened up, was 
known. Failing to do so, she should be held to take the risk, 
and be answerable for the conséquences, of doing other- 
wise : The Galatea, 92 U. S. 446. Het pilôt,< and others in 
charge, proceeded under the mistaken notion that they "had 
the right of way," and might "dictate" the Greys' course. 
They entirely ignor^d the peculiar eircumstances of the situ- 
ation,— ;the narrow, curving channel, the condition of the tide, 
and the conséquent tendency to the Jersey shorej the size 
and draft of the vessels, — and proceeded as if the large ships 
involved were ordinary river craft, or the narrow channel an 
open sea. This appears not only from the testimony of her 
pilot, and others in command, but also from the libel filed in 
her behalf. In the latter it is stated that "the Santiago de 
Cuba kept on her course until she was near enough to do so, 
and then, while very far distant from the Scots Greys, she 
signalled to the latter that the vessels would pass to port, as 
was their duty, by blowing one whistle. She prepared thus 
to pass. The Scots Greys was then making her turn before 
reaching the toe of the Horseshoe, where the vessels were likely to 
meet, and seemed starboarding slightly. She gave no answer- 
ing signal. The Santiago de Cuba waited a short time before 
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signàlling again, confident tbat the Scots Greys, in pursuance 
of hei- plain duty, would port." Thus, while the vessels were 
likely to meet at the "toe of the Horseshoe," and while the 
Scots Greys was yet some distance below, the Santiago pro- 
ceeded on her course, and signalled the Greys to port her helm 
and go eastward, ignoring the facts that the vessels could not 
pass at that point, without serions danger, and that the Greys 
could not port and turn eastward, when signalled to do so, 
without imperilling her safety. 

A decree must be entered in favor of the Scots Greys for 
the damages sustaîned. 

The (Bourt propounded certain questions to nautîcal experts 
called as assessors, which, with the answers thereto, were as 
foUows: 

First. Are you familiar with the DelaWare channel oppo- 
site "Horseshoe shoal," and in that vicinity? Answer. We 
are familiar with the channel opposite the Horseshoe shoâl, 
and in that vicinity. 

Second. Supposing a steam-ship 300 feet long, loaded, and 
drawing 21 feet of water, to be passing up the river, about 
200 yards below the bûoy, with a flood-tide, and another 
steam-ship, 250 feet long, light, drawing 13J feet of wàter, 
to be passing down, about 400 yards above the buoy, what, 
under such circumstances, would be the dutyof the respective 
vessels in regard to passing each other ? In answering this 
interrogatory please to state — 

(a) The width of the channel for each vessel, with the tide 
as indicated; (b) whether the vessels could safely pass each 
other, while rounding the shoal ; (c) if they could, on which 
side the downward vessel should pass ; (d) if they could not, 
which should stop, and allow the other to round first; (e) if 
the downward-bound should stop, how should the other round, 
— that is to say, should she endeavor to keep to the western side 
of the channel. State also how soon after reaohing the 
buoy her wheel should be reversed to "straighten up," and 
how far she would probably run after reversing the wheel, 
before the sheer with which she came around, would be broken. 
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Ansioer. Supposîng two steam-vessels, such as are described 
in this interrogatory, to be placed as therein stated, with the 
tide flood, — the upward bound would hâve the right of way, 
and the other must keep off. (a) The width of channel for 
the former vessel, with the tide as stated, wonld be about 375 
yarfis. Drawing 21 feet, and running with the current, she 
should hâve 24 feet to give her any practicable command 
over her course. For the smaller vessel the channel would 
be considerably wider. (b) While they might, with great 
care, pass each other opposite the shoal, prudence would 
require the downward-bound vessel to stop, some distance 
above, until the other had passed the buoy and straightened 
up. (c) If the downward-bound did not stop she would take 
upon herself the risk of attempting to pass, and would hâve 
to keep over to the eastern side of the channel. (d) The 
reasons why the upward-bound vessel should hâve the right 
of way, and the other should stop or pass to the eastward, 
are as follows : The channel, for the distance of a mile or 
more below the buoy to nearly a like distance above, is round- 
ing, being shaped like a broad horseshoe, with the toe pointing 
north-eastward. The tide when running up, sweeps across, 
and washes over the Jersey flats. A vessel deep in the water, 
and going with the tide, tends constantly and strongly, at thia 
point, to the eastern shore, and, without considérable care, is 
in danger of going upon the flats. Her rudder, with such a 
tide, affprds but a limited command over her course. She 
could not probably make precisely the same course twice out 
of a dozen trials. She cannot stop until around without 
serious risk. (e) Her safety therefore requires that she shall 
proceed, and endeavor to hug the western side of the channel, 
so as to resist the tendei^cy of the tide to carry her beyond 
deep water, eastward. And this endeavor cannot, safely, be 
relaxed until the vessel is a short distance above the buoy. 
The wheel should then be changed to port to straighten the 
vessel up. The sheer will not be broken, however, under the 
circumstances stated, before the vessel has run her length, 
or more. She will therefore be, probably, 200 yards above 
and westward of the buoy, when she straightens. 
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Sixth. Could it be known, in advance, to those on board 
either vessel, what the position of thè 6he bound upward, 
wotild be when she straightened up ? Ans. Exactly "what her 
position will be when she straightens, as before indicated, can- 
not be known until she accomplishes it. The downward- 
bound vessel will also encounter the tendenoy towards the 
Jersey flats from the effect of the tide, but being light and 
•drawing seven and a half f eet less water than the other, and 
having the tide towards her head, her command over her 
<îour8e is perfect, enabling her to stop or go where she will. 
If the upward-bound vessel shouid keep to the western side of 
the channel in rounding, the other could safely. pass to the 
eastward, but the danger of attempting so .to pass arises from 
the uncertainty of the former vessel being able to keep her 
course. 

Seventh. If the downward-bound vessel shouid stop until 
the other rounded, shouid she start again before the latter 
straightened up? Am. To guard against danger, therefore, 
when two vessels of such size are likely to meet at the buoy, 
or very near it, under the circumstancea stated, the down- 
ward-bound vessel shouid stop a few hundred yards above, 
until the other has rounded and straightened up, when their 
position wotild be known to each other, and the course of the 
downward-bound vessel made plain. 



Mat V. Steam-Ship Powhatan, eto. 

{District Court, E. B. Nm York. , 1880.) 

1. Kegligencb — CoMMON Careier — CosTOACT. — A common carrier 
cannot, by any form of contract, relieve himself from the consé- 
quences of his own négligence. 

% Same— Cattlb — WrND-SAiLS. — It is négligence for the owners of a 
vessel to permit the same to lie at a pier with the hetween-decks fuU 
of càttle, during a hot July day, without having any wlnd-sails up. 
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3. Same— Samb — Samb. — ^If it was neceasary for the ressel to lay at the 
pier during the day, and if it waa impossible to use wind-sails witli 
suocesa wliile the vessel remained at the pier, thea it was the duty of 
thosein charge of the vesael to inform the owuer of the cattle of those 
facts, and to keep the cattle in a proper place upon tlie pier until the 
vessel was about to move. — [Ed. 

Bbnediot, D. J. This aetion is brought to recover for 
damage done to a shipment of cattle while being transported 
on the steam-ship Powhatan from New York to Bristol, Eng- 
land, in July, 1878. 

The cattle came to the steam-ship at pier 40, East river, 
on the moming of Sunday, the seventh of July, in two divis- 
ions. The flrst division were ail on board the steamer by 
about 9 o'clock a. m.; the second division arrived soon 
after and went on board at once, so that ail the cattle were 
on board before 10 o'clock a. m. One hundred and twenty- 
nine were put in the between-decks and the rest on deck. 
The day was hot, the thermometer at the signal oflSce regis- 
tering 76 deg. at midday. After the cattle were on board, 
the steam-ship lay at the pier until 3 :30 p. m., when she pro- 
ceeded to sea. On Monday morning foUowing, two of the 
cattle in the between-decks were found dead. On Tuesday 
morning six more of the cattle in the between-decks were 
dead, and nearly ail in the betweeurdecks were sick. On 
Wednesday morning eight more were dead in the same place, 
and two more died during that day in the same place, making 
18 in ail. Then the mortality ceased and the health of the 
cattle improved. AU the rest of the cattle, except one of those 
on deck, which died later from cramps, arrived in safety. The 
condition of the cattle landed from deck was about as good as 
when shipped. Those that survived in the between-decks, 
when landed, had lost condition, and were diminished in 
value. The libellant now seeks to recover of the steam-ship 
for the value of the cattle that died in the between-decks, 
and for the diminution in value of those in the between-decks 
that survived. 

The law applicable to the case is not in dispute. Under 
the terms of the contract, the libellant, in order to recover, 



MAY V. 6TEAM-SHEP PO"WHATAIl. 877 

must shoiy tliat the loss complained of was caused by négli- 
gence on the part of the ship. 

The évidence Bhows that this steam-ship was built for the 
fruit trade, and its construction intended to render the 
between-decks uncommonly well ventilated. The hatches 
•were uni;sually- large, and they were continually open during 
the voyage in question, the weather having been fine from the 
time of sailing until arrivai in Bristol. There is no room, there- 
fore, to contend on the one aide that the loss in question was 
occasioned by any defective construction of the steamer, nor, 
on the other, that the sicknesB and mortality in the between- 
decks arose from a confinement caused by stress of weather, 
and was therefore a necssary resuit of the attempt to trans- 
port the cattle in the between-decks. But it is claimed on 
ihe part of the libellant that the sickness and mortality were 
«aused by the omission to fnmish a suffioient supply of air 
\o the cattle in the between-decks by the use of wind-sails 
in the hatches; while on the part of the ship it is insisted 
that the sole cause of the loss was the overheated condition 
of the cattle when shipped. In support of the libellant's 
claim, évidence bas been given whereby it suf&eiently appears 
that the use of wind-sails to eonvey air to cattle when carried 
between-decks, is a précaution commonly resorted to for that 
purpose, the omission of which, when practicable and avail- 
able for the purpose intended, is négligence. The libellant 
bas also produced two witnesses, cattle men, employed by the 
libellant, who had charge of the cattle during the voyage, and 
"who swear positively, and with détail, that no wind-sails were 
put up until the Wednesday morning after leaving New York. 

It wili be recoUeeted that the cattle went on board the 
steamer early Sunday morning. On Sunday night the mor- 
tality commenced, continued on Monday and Tuesday, and 
ceased suddenly on Wednesday. The sickness was confined 
to the animais in the between-decks, and there is no évidence 
to justify a supposition that it was the resuit of any disease 
that broke out among the cattle, nor bas such a supposition 
been made. It is also certain that the loss was not the resuit 
of the ordinary fatigue of the voyage, for the sickness was 
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confined to the first three days. If, then, it could be con- 
sidered to hâve been proved that wind-sails were for the first 
time put up on Wednesday, the third day out, there would be 
little difficulty in arriving at the concluBion that the absence 
of wind-sails on Sunday, Monday, and Tuesday was the cause 
of the siclmess and death that ensued. But while it is con- 
eeded on the part of the steamer that no wind-sails were 
put up until the vessel was passing down the bay, two wit- 
nesses are produced from the steamer who swear that before 
the steamer passed Sandy Hook twelve wind-sails were put 
up to convey aîr to the between-decks. Upon the question 
whether wind-sails were used during Sunday night, Monday, 
Tuesday, and Tuesday night, we bave, then, four witnesaes, ail 
of them possessed of sufficient intelligence to observe the fact, 
ail of them called on by the tïature of their duties to know 
when wind-sails were up, and each of whom must of neces- 
sity know how the fact was ; and yet the two eattle men swear 
positively that no wind-sails were up until Wednesday morn- 
ing, and the master and mate of the steamer swear as posi- 
tively that twelve wind-sails were up from the time of passing 
Sandy Hook. 

In regard to this conflict of évidence, whieh présents a plain 
question of veracity, it must be remarked on the one hand 
that the testimony of the eattle men discloses a désire to make 
out a strong case against the steamer, and there is considér- 
able improbability in their statement that the master of this 
steam-ship, although often req'uested, and when the necessity 
was obvions, ref used to put up wind-sails until Wednesday ; 
and this, too, when he had plenty of them on board, and, for 
ail that appears, could hâve put them up at once without 
trouble. Such neglect would be gross indeed, and requires to 
be clearly proved. Moreover, some of the statements of the 
eattle men, such as that ail permanent ventilators were 
closed up, hâve been clearly disproved. On the other hand, 
the master and mate of the steamer, who contradiot the eattle 
men, testify in regard to a neglect, which, if it existed, is 
chargeable to them, and they cannot be considered as free 
from a bias in favor of the steam-ship. 
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I pass tlie testimony of the second and third mates with the 
lemark that their statements are so gênerai in charaoter as 
to havè little weight in Bo sharp a conflict; and with the fur- 
ther remark that it is not without significance that so impor- 
tant a fact as the time when wind-sails were put up should 
hâve been left, on the part of the steamer, to be decided 
upon the testimony of the master, and mate unsupported ex- 
<5ept by such gênerai statements as are made by the second 
and third mates. The testimony of the Sandy Hook pilot, 
■who says that he has no reoollection in regard to wind-sails, 
but thinks that if no wind-sails had been pp he would hâve 
remarked the circumstance, as he knew that she had cattle 
in the between-decks, affords but little support to the master 
and mate; for it would seem that it could hardly be that 
twelve wind-sails could bave been rigged on the steamer 
while she was passing down the bay without attracting the 
attention of the pilot in charge. Still, I must say that I 
hâve not been convinced that no wind-sails were up until 
Wednesday. The only omission on the part of the ship that 
can be deemed proved is the omission to hâve wind-sails up 
during "Sunday, while the steamer lay at the pier. 

The case, then, présents two questions : First, whether it 
was négligence on the part of this ship to permit their ves- 
sel to lie at the pier with the between-decks full of cattle, 
during Sunday, without any wind-sails up; and, second, 
whether the subséquent sickness and death in the between- 
decks is attributable to that omission. 

The évidence hardly admits of doubt that a reasonable 
care for the health of the cattle in the between-decks required 
that wind-sails should hâve been put up as soon as the 
cattle were on board. It was a hot July day; the steamer 
was an iron vessel; she was lying in the slip along-side a 
shed; the cattle fiUed the between-decks very full; the beat 
there was extraordinary; the animais were suffering greatly, 
so much so that fears were expressed that ail would die, and 
the necessity for wind-sails was called to the attention of the 
mate in charge by an agent of the Society for tbe Prévention 
of Cruelty to Animais, who was présent for the purposo of 
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observing the treatment of the cattle. Notwitlistancling 
which, no attempt was made to furnish more air to the cat- 
tle until after the steamer had left the pier and was proceed- 
ing down the bay. It bas been attempted to be shown by 
the mate that wind-sails would hâve been of no avail to 
throw air into the between-decks while the steamer lay at 
the pier, but it is quite manifest, from his testimony, that 
this was not the reason for his omission sooner to get up the 
wind-sails. He gave no such reason to the agent of the so- 
ciçty when told that wind-sails were needed at once, and 
the évidence in regard to the breeze then blowing, and the 
position of the ship, disproves the assertion that wind-sails 
would bave been of no use while the vessel was at the pier. 

It bas been contended that the détention of the steamer at 
the pier during Sunday was caused by the failure of the 
cattle to arrive at the hour designated, and so compelled the 
steamer to lose the morning tide and to lie at the pier during 
Sunday; it having been sworn, without contradiction, thatit 
was not possible for the steamer to get away from the pier 
except upon a slack tide. But the évidence fails to show 
that the failure of the steamer to get out on the morning tide 
was caused by a failure of the cattle to arrive at the ap- 
pointed time ; and, if such had been the fact, it is not seen how 
it could excuse any subséquent omission to use reasonable 
care in regard to the animais after they were on board. 

Furthermore, if it was impossible for the steamer to leave 
the pier except on slack water, it was known to those in charge 
of the steamer when the cattle came that the steamer was to 
lie at the pier until after 3 o'cloek in the afternoou ; and if it 
were true, as the mate says, that it was impossible to use wind- 
sails with suceess while the steamer lay at the pier, it became 
his duty to inform the owner of the cattle of the fact that 
the steamer was to lie at the pier during the day, and to keep 
the cattle under the shed upon the pier until the vessel was 
about to move, instead of putting them in the between-decks 
of an iron vessel intending to lie still in a place where wind- 
sails would be of no avail, in a broiling sun, during the whole 
of a July day. 
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.,Tlie next question to be considered is whether th« condi- 
tion of the between-decks during Sunday was the cause of the 
sickness and mortality among the eattle in tbe between-decks. 
The mortality commenced on Sunday night and continued 
until Wednesday, and it bas been proved on the part of tbe 
ship tbat the effects of overheating in eattle often appear 
some days after the beating. Therefore, inasmucb as tbere 
is no évidence tending to show the présence of disease among 
tbe eattle in question, and no claim on the part of the steamer 
that tbere was any otber cause of tbe sickness and mortality 
except the heated condition of the eattle on S;unday morning, 
the case in its présent aspect must tum upon the question 
of fact, whether the eattle that were put in the between-decks 
were in an overbeated and exhausted condition when shipped. 
If sucb was tbeir condition, the fair inference would be that 
the subséquent sickness and mortality arose from tbat con- 
dition. If such was not their condition, the subséquent 
sickness and mortality must be attributed to the beat and 
sufiEocation of tbe between-decks during Sunday, tbere being 
no évidence of any other sufficient cause. Upon the question 
of fact tbus presented I am of the opinion that tbere was no 
beat or exhaustion of tbe eattle, when shipped, to cause 
sicknesB or account for the deaths in the between-decks. The 
eattle had been in tbe yard for a week or so while waiting 
for the steamer, and were well rested. Tbey were driven 
only a mile and a half on the day of shipment, and that early 
in the morning. They came to the steamer in two divisions. 
As to the first division, ail agrée that the eattle composing it 
were in proper condition for shipment. As to tbe second 
division tbere is direct évidence tbat the eattle comprising it 
bad become overbeated and exhausted, and equally positive 
évidence that they were not in sucb condition. But the weigbt 
of évidence is witb libellant. In tbe first place, the bill of 
lading, which was signed after ail the eattle were on board, 
makes no mention of anything wrong in the appearance of the 
eattle. If tbe eattle had been in the overbeated and exhausted 
condition described by the witnesses for tbe steamer, it would 
seem probable that some mention of the fact would hâve been 
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made in the bill of lading. But the bill of lading is clean, 
and there is no évidence of any complaint whatever from 
the ship at the time, as to the condition of the cattle when 
going on board, In the next place, it is improbable that the 
owner of the cattle, who vas shipping them to be sold abroad 
on his own account, and who was personally présent attend- 
ing to their shipment, would hâve brought them to the pier 
or perraitted them to go on board the vessel in an over- 
heated and exhausted condition. Inquiry would bave iu- 
formed him that the steamer was not to leave on the morn- 
ing tide, and, if his cattle had become overheated, is there 
any doubt that he would bave endeavored to delay their go- 
ing on board until the last moment ? Furthermore, the short 
distance which the cattle had come, the time taken in the 
driving, the early hour of the day, do not acccount for such 
a condition of the cattle as is described bytheclaimant's wit- 
nesses. That there was some beat is not doubted, and that 
from two to five of the cattle fell down and had water poured on 
them is proved, eut of which circumstance the witnesses hâve 
made as much as possible ; but the weight of the direct évi- 
dence in regard to the condition of the cattle, — one of the 
witnesses who proves the absence of exhaustion or undue 
heàt being an agent for the Society for the Prévention of 
Cruelty to Animais, without interest in the controversy, and 
présent for the purpose of observing the condition of the 
cattle, — together with the undisputed facts, forbid the con- 
clusion that the condition of the cattle when put into the 
between-decks had anything to do with the subséquent sick- 
ness and mortality. 

It should be further remarked that there is évidence from 
the libellant himself that only cattle composing the first divis- 
ion, and which the claimant's witnesses say were not over- 
heated, went into the between-decks. This testimony, if 
true, disposes of the question of overheat or exhaustion, and 
leaves the condition of the between-decks on Sunday the onl}'- 
visible cause of the subséquent sickness, beoause the sickness 
was confined to cattle in the between-decks. Hère, again, 
however, an important point, as to which many witnesses 
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could speak, is left in doubt by the testimony of a witness 
from the steamer, who contradicts the libellant, and says tbat 
some 30 of the cattle in the second division went into the 
between-decks. But, aside from this statement of the libel- 
lant, there is sufficient évidence to compel the conelusion that 
the cattle in the between-decks, when shipped, -were not over- 
heated or exhausted, and that the subséquent sickness and 
mortality during the first three days of the voyage can be 
attributed to no other cause than the détention of the cattle 
during Sunday in the between-decks, rendered unnecessarily 
hot and unhealthy by the f act that the steamer lay along-^side 
the pier and without wind-sails up. 

From this conclusion the liability of the steamer must fol- 
low, notwithstanding the provision in the contract that the 
vessel was not to be responsible for any mortality whatever ; 
forit is settied that a carrier cannot by any form of agreement 
relieve himself from the conséquences bf his own négligence. 

A decree must therefore be entered in favor of the libellant, 
with an order of référence to ascertain the amount of the loss. 

Note. See Ormsby y. U. P. B. C'a. 4 Fhd. Kbp. 706. 



WiOKWiBB and others v. Thb Fbert-Boa.t Montana and 
The Tdo R. S. Conover. 

{District Court, -E. D. New York. , 1881.) 

. Collision in Nokth Riveb at New Tobk — Tua ahd Tow— Neg- 
LiOENCB. — A tug was taking a bark from lier bei-tli along-side aferrj'- 
glip in the Hudson river, at New York, and jnst as a ferry-boat that 
had corne up was hacking to avoid a sloop ihen in her way, the tug 
commenced to haul on a hawser on the starljoard quarter of the hark, 
thereby moving her astern, the ferry-boat stopped backing, and the 
two came in collision. The owners of the bark libelled both the ferry- 
boat and the tug for the damages. Edd, that the ferry-boat was not 
in f ault by backing when she did, nor for stopping, as that diminished 
the damage that resulted from the collision ; but that the tug was in 
fault for moving the bark astern at that time when another course 
was open for her to take, 

Tn Admiraltv. 
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Hill, Wing â Shoudy, for the libellants. 

Beebe, Wilcox é Hobbs, for the ferry-boat. 

E. D. McCarihy, for the tug. 

Bbnediot, D. J. I am of the opinion that the damage to the 
bark Kings County, sued for in this action, must, upon the 
évidence, be found to hâve been caused by the négligence of 
those navigating the tug E. S. Conoter, which, at the time of 
the collision, was engaged in towing the bark. This négli- 
gence consisted in straightening up on the hawser attached to 
the bark 's starboard bow when the situation of the tug was 
such that the power so applied to the bark, in her then posi- 
tion, and at that state of the tide, caused the bark to move 
astern and into the side of the ferry-boat then under her 
etern. The character of the blow shows that the ferry-boat 
was substantially still in the water, and that the bark was, by 
the. action of the tug, backed against the ferry-boat. The 
ferry-boat was not in fault for stopping and reversing as she 
did. Such action was necessary to avoid a sloop, and she was 
entitled to suppose that the bark would remain where she was, 
or at least would not baok. Nor was the ferry-boat in fault 
for not continuing to back. When the ferry-boat stopped back- 
ing, the bark was upon her; if she had continued backing 
she would not hâve escaped the bark, and, by stopping her 
engine, she diminished the damages. If the bark had been 
moved ahead by the tug, instead of astern, or if she had 
been turned without going astern, there would not hâve been 
any collision. It was entirely possible for the tug so to tow 
the bark as to prevent her from going astern and across the 
river, and her failure to do this caused the damage in question. 

The libel as against the ferry-boat is, therefore, dismissed, 
and the libellant awarded a decree against the tug for the 
damage in question, with a référence to ascertaiu the amount. 
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CUBTIN ». DeOKBB. 
(Circuit Court, E. D. Wiaconêin. Januaiy, 1881.) 

1. REMOVAIi— WHEN RBQtriBITB OiTIZBNSHIP MUBT EXMT. 

A cause may be removed under the act of 1876 if the required citi- 
zenshjp exista at tbe time the pétition for removal was flled. 

2. Same— Same. 

The pétition for removal, made by the complainant, alleged that 
at the date of the pétition she was a citizen of the state of Illinois, 
and that the défendant was a citizen of the state of Wisconsin. 

The défendant moved to remand, on the ground that the pétition 
for removal did net show that the parties were citizens of différent 
States at the time the action was commenced in the state courts. 
Edd, that the motion to remand must be overruled. — [Ëo. 

In Equity. Motion to Eemand. 

Murphey é Ooodwin, for complainant. 

A. O. Weissert, for défendant. 

Dyer, D. J. This is a case removed from the state court. 
The pétition for removal was made by the complainant, and 
allèges that at the date of the pétition she was a citizen of 
the state of Illinois, and that the défendant was a citizen of 
the state of Wisconsin. 

The défendant now moves to remand the case on the ground 
that the pétition for removal does not show that the parties 
were citizens of. différent states at the time the action was 
commenced in the state court. 

The removal of the case to this court was under the act of 
March 3, 1875, (18 U. S. St. at Large, 470, 471.) The 
question involved is, therefore, whether the right to remove a 
case, under that act, from the state court to the fédéral court, 
is dépendent upon the citizenship of the parties at the time 
the action was commenced in the state court. In the case of 
Rawle V. Phelps, 9 Cent. L. Jour. 46, the learned district 
judge of the eastern district of Michigan, in a carefuUy-con- 
sidered opinion, held that to authorize a removal to the féd- 
éral court, under the act of 1875, the requisite citizenship 
must hâve existed at the time the suit was commenced in the 
state court. The question, it is understood, has not been 
decided by the suprême court. It was alluded to in the opin- 

v.5,no,5 — 25 
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ion in Insurance Co. v.Pechner, 95 U. S. 183, but was left unde- 
termined, as that case only involved a construction of the act of 
1789. The case would be truly exceptional in whioh I could 
ever differ from the learned and able judge who decided Rmoh 
V. Phelps, without hesitationv But, upon the présent ques- 
tion, I am ôbnstrairied to tàke a différent viéw of the statutc 
from that which he has adopted. 

It must be admitted that the question is not free from dif- 
ficulty, but I anl unable io avoid the conclusion that by the lan- 
guage used in sections 2, 3,, and 5 of the act of 1875, it was 
intended to give to parties the right of removal in case the 
requisite citizenship existed at the time of the application for 
removal. ■ This seems to me to be the most reasonable con- 
struction of the statute, and the weight of authority appears 
to sustain that view. Putting the second section of the act 
into grammatical form, it provides that [if in] any suit of a 
civil np,ture, at law or in equity, noiv pending, or hereafter 
brought in any state court, where the matter in dispute ex- 
ceeds, exclusive of costs, the sum of $500, there shall be a 
controversy between citizens of différent states, either party 
may remove said suit into the circuit court of the United 
States for the proper district. It appears, therefore, that the 
act was intended to ap^ily to ail causes pending at the time 
the act was paased, withopt référence to the fact whether the 
fédéral court would bave had jurisdiction at the time the suit 
was commenced in the state court or not. If that is the true 
rule as to causes pending at the time of the passage of the 
act, the inference seems very strong that it is applicable to 
causes thereafter brought in the state court. And it is not to 
be overlooked that the whole language of the act of 1875, in 
this respect, is very différent. from that of the act of 1789. 
By the terms of that act the right to remove a cause was 
dépendent upon the existence of the requisite citizenship 
when the suit was commenced. There is no language to that 
effect in the act of 1875, and the argument, from the fact that 
the words used in the act of 1789 bave been dropped in the 
act of 1875, seems very strong in favor of this view of the 
question, and such view also acquires additional force from 
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an examination of the fifth section of the act, -which provîdes 
that if, in auj suit remored ^rom a state court to a circuit 
court of the United States, it shall appear to the satisfaction 
of said circuit court, at any time after puch suit bas been 
* * * removed thereto, that such suit does not really and 
substantially involve a dispute or controversy properly within 
the jurisdiction of said circuit court," the suit shall be dis- 
missed or remanded to tbs state court. Thus a "dispute or 
controversy" is spoken of in the présent tense; that is, at the 
time the court considéra the question, after the cause bas 
been removed. 

I forbear to enter further upon a discussion of the question, 
since it bas been so fully considered by other fédéral judges, 
vrbose opinions are entitled to great considération. See Jack- 
son V. The Mut. Life Ins. Co. 3 Woods, 413; McLean v. The 
St. Pavl é Chicago Railway Co. 16 Blatchf. 309; and Chicago, 
St. Louis é N. 0. B. Co. v. McComb, 9 Eep. 569. 

In Johnson v, Monell, 1 Woolworth, 390, Mr. Justice Miller 
held that under the act of 1867, for the removal of causes, 
the right of removal was not limifced to parties wbo were citi- 
zens of différent states at the time the suit was commenced, 
and that, at least by the strongest implication, it provided 
otherwise. As the langûage ôf the act of 1867 is in substance 
like that of the act of 1875, the construction put upon the 
former act by Mr. Justice Miller is strongly: applicable to the 
statute of 1875. 

In McGinnity v. Wkite, 3 Dill. 350, which was a case re- 
moved under the act of 1866, Judge Dillon cited Johnson v. 
Monell as authoritative, and, speaking of the aots of 1866 and 
1867, said: "As both acts givetbe right to apply for the 
removal at any time before thé trial or final hearing of the 
cause, I oan see no différence, in this respect, between the 
act of 1866 and the act of 1867; and the reaso^ing in the 
case cited (Johnson v. MotteU) seems to be applicable hère, 
and to favor the right of removal." And, although pending 
the action in the state court the défendant had removed froia 
the state of which both parties were citizens whenthe action; 
was commenced, Judge Dillon sustained the right of removal. 
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The view taken of the question by Judge. Woods and Tudge 
Blatchford, in the cases cited, (3 Woods, 413 ; 16 Blatchf . 309 ; 
and 9 Eep. 569,) has also been adopted bj the suprême court 
of Georgia in Jackson v. The Mut. Ins. Co. 60 Ga. 423, and 
by the suprême court commission of Chio in Phœmx Life 
Ins. Co. V. Saettel, 1 Cent. L. Jour. 398. 

I hold, therefore, upon what I regard the weight of aûthor» 
ity, and as a correct interprétation of the act of 1875, inde- 
pendent of authority, that the right of removal under that 
act is not dépendent upon citîzenship when the suit was 
commenced in the state court, but that if the required citi- 
zenship exists at the time the pétition for removal is filed in 
the state court, that is sufficient. 

Motion to remai;id overruled. 

IToTS. See Beede v. Cheeney, vnfra. 



Beede v. Gheenet and others. 

(Circuit Oov/rt, D. Minnesota. December, 1880.) 

L Removal — Bond Approved by Btatb Oottrt. 

In a case of removal the jurisdlction of the fédéral court does not 
dépend upon the form or substance of the bond approved by the state 
court. 
1 Samk— When Khquisite Citîzenship Mcst Exist. 

A cause cannot be removed under the act of 1795, uniess the re- 
quired citizenship existed, not only when the pétition for removal 
was âled, but also at the time when the action was begun in the state 
court. 

1. Same— 8ame. 

A pétition for removal stated that the défendants an résidents of 
another state. Hdd, that the cause must be remanded, upon the 
ground that the pétition was in the présent tense. — f £o. 

Motion to Eemand. 

M. 0. lÀttle, for plaintiff. 

A. Oppenheim and W. P. Warner, for défendant. 

MoGbabt, g. J. In this case there is a motion to remand on 
the ground that the bond accepted by the state court to secure 
the filing of the transcript in this court, and the payment of 
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any cobIs tlial rtûght arise becatise bf tbe •wrongful removal, 
is not such a bond as the statute requires. We are of opinion 
that the jurisdiction of this court in a case removed from a 
state court does not dépend upon the form, nor even upon the 
substance, of the bond which is presented to and approved by 
the state court before removal. If the statute in other respects 
is complied with, and a copy of the record is filed hère in 
accordance with the statute, the removal is complète. But, 
upon looking into this record, we observe what counsel seem 
to hâve overlooked — ^tfae pétition for the removal of the cause 
into this court is in the présent tense. It states that the de- 
fendants are résidents of another state. Under the judiciary 
act of 1789 the suprême court has held that the record must 
show the citizenship of the parties at the time of the com- 
mencement of the action. In a case recently deoided in St. 
Louis, where Justice Miller was présent in court, it was held 
that the same rule prevails under the act of 1875, and that 
the pétition for removal under that act must also show the 
citizenship of the parties at the time of the commencement 
of the action, and not at the time of the application for re- 
moval. On that ground, therefore, this case must be remanded. 
Although the motion does not présent that question, the court 
is bound as to that jurisdictional matter, and to take notice 
of it without any formai motion. 

NoiB. Bee Gwtin ▼. Decker, lupra. 



OsBOBN V. OsBOBN and others. 

{OireuU Court, D. Minnesota. December, 1880.) 

L Removal — Local PREJtrracB Act — FmAi, HEABisa m Statk Cotjbt. 
The submission of a case to a jury does not constitute a " final hear- 
ing," within the meaning of the "local préjudice act," when then 
has been a partial disagreement aa to the verdict. 
S. Chanceet Casb— Ybbdict of Jukt — Minnesota Statut». 

Under the peculiar provisions of the statute of Minnesota, the sub- 
mission of the facts of a chancery case to a jury render tha verdict a 
necessary part of the final trial of the cause. — [Ed. 

Motion to Eemand. 
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Oordon E.Çole, îox,-p\a.int\S. 

C. M. Start and Tayîor de Sperry, for défendants. 

McCbaby, C. J. This is a motion to remand. The case ia 
équitable in its character, and was commenced in the state 
court under the practice authorized by the laws of Minnesota. 
Certain issues of fact, some five in number, I believe, were 
submitted to a jury. Th© évidence was heard, the case sub- 
mitted, and the jury failed to agrée. They agreed upon two 
of the questions submitted to them, but failed to agrée as to 
three. The cause is removed under what is known as the 
"Local Préjudice Act," which provides that, upon making an 
affidavit that by or on aecount of local préjudice the parties 
are unable to get justice in the state tribunal, the case may 
be removed at any time before the final hearing or trial. The 
only question in this case is as to whether there was a final 
hearing. The cause went so far as for the court to reçoive 
the évidence and to submit to the jury the questions of fact 
which had been framed for their considération, but as to the 
most material of thèse questions the jury failed to agrée. 
There was in eiïect no verdict. It is as if there had been an 
entire failure to find any verdict, because a partial verdict in 
such a case is no verdict at ail. If a trial by jury under the 
statutes of Minnesota, in a case of this character, is a part of 
the trial of the case, there bas been no final trial within the 
meaning of the statute. Of course, it is well known that under 
the old practice a jury in a chancery case was onlycalled for 
the purpose of aiding the conscience of the chancellor by set- 
tling certain faots in dispute. But, under the peculiar pro- 
visions, of the statute of Minnesota, we are of opinion that 
where the court détermines, either upon its own motion or by 
consent of parties to submit the facts in a chancery case to a 
jury, then the verdict of the jurybecomes a necessary part of 
the final trial of the case; and, as there was no verdict, we 
hold there was ho final trial of the case, and t'herefore the 
motion to remand is overruled. 
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pARROTT r. Alabama Gold Lifb Ins. CoJ 

{Circuit Court, K D. Texas. December 15, 1880.) 

L lÎEMOVAL — ExCEniON TO PbOCBSS— JulUSDICTION OB' PeKBON OV DB- 
FENDANT. 

The application of a défendant for the removal oî a cause froma 
State to a fédéral court, does not constitute a waiyer of the use and 
service pf proper process of summons or citation in the cause, where 
the flrst action of the défendant, in both the state and fédéral courts, 
■wàs to except to thé process by which it was attempted to givé those 
courts jnrisdiction of his person. 

2. Bebvioe OF Pbooebs— NoN-REsrDKNT CoKi'OBATiON— Pehsonal Jtroo^ 

MB?Nff.:, 

A certifled copy of a pétition and a writ called a " citation,'^ di- 
recte'd " to any person residing in Mobile countj', Alabama, compétent 
to make oath of the fact of service hereof," was attempted to be 
served, in accordance with a statute of the state of Texas, (Sess. Acts 
1875, p. 170,) on a défendant corporation, by delivering the same to 
the président of such corporation at Mobile county, Alabama, by a 
person who made oath that he madé such delivery. Hdd, that such 
service would not authorize such personal judgment against the non- 
resident corporation as could be enf orced by exécution against any 
property of the défendant found within the state of Texas. — [Ed. 

Pennoyer v. iVb/, 95 U. 8. 714. 

Motion to Quash Service of Process. 

McCoRMicK, D. J. Two questions occur on the considéra- 
tion of this motion: (1) Has the défendant been served witli 
process such as can compel an answer td plaintiff's suit, or 
permit the court to proceed with the case were no answer, or 
appearance made by the défendant ? (2) Has the défendant, 
by obtaining a removal of this cause from the state court and 
having the transcript entered hère, made such an appearance, 
either in that court or in this, in said cause, as dispenses with 
tbe requirements for bringing in parties by service of process ? 

The last question will be considered first, as, if it is deter- 
mined in the affirmative, the other question becomes imma- 
terial. The statute in référence to removal of causes under 
which this case is brought hère explicitly déclares that after 
reaching this court the case shall proceed as if originally 
brought in this court. The proceedings for removal appear 
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to be no part of the case for any other purpose than to effect 
the removal of the case from the state court to this court in 
the précise condition said case presented in the state court at 
the time the application for removal was presented to that 
court. That application cannot certainly be taken as a con- 
sent to submit to the jurisdiction of the state court ; and, as I 
understand the doctrine of appearance taking the place of or 
dispensing with the use of process to bring parties under the 
jurisdiction of the court, there must be some action of the 
party which reasonably évidences a voluntary submission to 
the jurisdiction of the court over the person of the party. 
In this case the defendant's first action in the state court is 
to except to the process by which it was attempted to give 
that court jurisdiction of the person of the défendant. And 
the £rst action of the défendant after the case reached this 
court was to interpose that exception hère. I am, therefore, 
constrained to hold that the défendant has not waived the 
use and service of proper process of summons or citation in 
this case. 

It becomes necessary, then, to consider the other question : 
Has the défendant been properly served with due process of 
summons or citation in this case ? Service was attempted to 
be made under the act of the législature of this state of 1875, 
"prescribing the mode of service in certain cases," (Session 
Acts 1875, p. 170,) by having a certified copy of the pétition 
and a writ called a "citation," directed "to any person resid- 
ing in Mobile county, Alabama, compétent to make oath of 
the fact of service hereof," served on the défendant by deliv- 
ering to the président of the défendant company, in said 
Mobile county, Alabama, said certified copy of pétition, and 
a true copy of said writ, by a person who makes oath that he 
made said delivery. No affidavit that the défendant was a 
non-resident was made by any one, and no publicaltion of any 
writ of citation was made, or any method of service attempted 
other than that above indicated. But, in the view I feel con- 
strained to take of the question under the authorities, it is 
wholly immaterial whether the method pursued in this case 
meets the requirements of the act of 1875, above reterred to. 
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or not. It is clear to my mind that any service, however 
made, by the authority and power of a court of this state, 
under the laws of this state, executed in another state, cannot 
hâve any greater effect than that pertaining to what is gener- 
ally styled service by publication. As to the effeot within the 
state where the suit is pending of service by publication of 
notice or citation to a non-resident party, there appears to be 
a marked dififerenôe of opinion and judgment between the 
state courts of this state and the courts of the United States. 
I am not sure that an authoritative décision bas been made 
on this question by the suprême court of this state, but the 
languagé of the justices delivering the opinion of that court 
in Camphell v. Wilson, 6 Texas, 379, and in numerous subsé- 
quent décisions down to and including WUson V. Zeiglar, éi 
Texas, 657, clearly indicates the judges of the suprême court 
of this state hâve been of opinion that service by publication 
of citation, under the statutes of this state, to a non-resident 
défendant, would authorize such a personal judgment against 
the défendant as could be enforced by exécution against any 
property of the défendant found in this state. And it is 
believed that this opinion bas been very generally held and 
acted upon by the légal profession and by the courts of orig- 
inal jurisdietion in this state. This question came directly 
before the suprême court of the United States in the case of 
Pennoyer v. Neff, (95 U. S. 714,) and the judgment of that court 
in that case, to use the languagé of Mr. Justice Hunt, as found 
in bis dissenting opinion, "is based upon the theory that the 
législature had no power to pass the law in question ; that the 
principle of the statute is vicious, and every proceeding under 
it void. It (the judgment) therefore affects ail like cases, past 
and future, and in every state." I will not repeat, or attempt to 
add to, the reasoning of the opinion of the court as ftnnounced 
by Mr. Justice Field. That décision is conclusive of the 
question in this court, and on the authority of that case the 
proceedings by which service was attempted to be had on the 
défendant in this case are held to be void, and on the grounds 
above indicated. The motion to quash is sustained. 
KoTB. Bee Blair y. TurÛe, infra. 
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Blaib V. TuRTLB aud another. 

{Circuit Court, D. Nehraska. , 1881.) 

1. BuMMONS— Sbbvicb PjjocmiED THBotJGH Fbatjd. 

Wliere a person has been brought from another slate by force, or has 
beea induced to corne into a state by the fraud and deceit ol another 
for the purpose of procuring the service of a summons in a civil action) 
and Personal service has been made under such circumstances, the serv- 
ice of proccss and return of the oificer will be quashed on proper plea, 
where the facts are undisputed. 

Action for False Imprisonmeni Demurer to spécial plea. 

Hunter d Sawyer and Brown, England é Brown^ for plaintiff . 

Lamb, Bïllingsly é Lambertson, for défendants. 

DuNDT, D. J. On the twenty-fif th of October, 1876, the plain- 
tiff, John H. Blair, commenced his action against the défend- 
ants, William Turtle and Jesse H. Bull, in the district court of 
Lancaster county, of the second judicial district of the state 
of Nebraska. Security for costs of suit was given, whereupon 
a summons was issued and placed in the hands of the sheriff 
of the said county for service. The return of the sherifï shows 
that he made personal service of the summons on both of the 
said défendants. The summons required the défendants to 
appear and plead to the pétition by the twenty-seventh of 
November following the date thereof. 

The pétition seems to show, or at least it is therein alleged, 
that in the year 1875 the défendants wrongfiilly and unlaw- 
fuUy detained and impriaoned the plaintiff in the common 
jail of Lancaster county; on the raih'oad cars running on a 
railroad extending from Lincoln, Nebraska, to Saint Louis, 
Missouri; at Saint Louis, Missouri; on, railroad cars between 
Saint Louis and New York oity; on board an océan steamer 
plying betweenNew York oity and Liverpool, England; and 
also in England after the plaintiff had there arrived, — for. 
which wrongfpL and unlawful détention and imprisonment the 
plaintiff claims damages in the sum of $25,000. 

Nothing further seems to hâve been done in the case, at 
least so far as the pleadings were concerned, until the twen- 
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tieth ôf May, following, at which time the défendants fiîed a 
plea denying the jurisdiction of the court', the àppearance 
being spécial, and for the purpose stated only. On the same 
day the défendants filed in the state court their pétition, affi- 
davit, and bond for the removal of the cause to this court, 
where, it is conceded, the cause was properly removed, the 
plaintiff being a citizen of the state of Nebraska, and the 
défendants citizens of the state of Illinois. The plea thus 
iuterposed by the défendants may, at least for ail practical 
purposes, be regarded and treated as a motion to quash the 
service of process and retum to the writ. This spécial plea 
states, in substance, that at the time the suit was coni- 
luenced, and when the summons was served upon the défend- 
ants, they were résident citizens of the state of lUinois, and 
did not at that time corne voluntarily within the jurisdiction 
of the said court, nor within the state of Nebraska, but that 
ihey were brought from the state of Hlinois into the state of 
Nebraska by force, to answer to an indictment for a felonious 
offence, said to hâve been committed in the last-named state; 
that the indictment was found in said Lancaster county.ànd 
that the défendants were brought there by force to answer 
the same, and were actually in jail in said county, in the 
eustody of the sheriff of the county, to aniswér to the said. 
indictment, when this suit was brought, and servise of process 
was made on them; that it was necessary for each of the 
défendants to be présent at the trial of said indictment to 
testify on behalf of himself and each other ; and that the 
indictment was found and procured, and the défendants were 
forced from their own state, and were forcibly brought into 
this state, by the fraud and procurements of this plaintiff, 
for the purpose of forcing them within the jurisdiction of 
eaid court, so that a summons might then be served upon 
them, which was done accordingly. 

On the twenty-sixth of March, 1879, the plaintiff filed in 
this court a gênerai demurrer to this plea, which wàs finally 
Bubmitted for détermination. 

The sole question presented for détermination under this 
demurrer is, are the facts stated in the plea sufficient to war- 
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raiît and justify ïhe court in quashing the service of process, 
as shown by the return of the sheriff of Lancaster county ? 

Exceptions were taken by plaintiffs to the form of the de- 
fendant's plea, for the reason, as stated, that such a plea is 
unknown to the code of practice of this state. Strictly speak- 
ing, this may be true, but courts of justice usually look 
more to substance than to form when the ends of justice will 
thereby be subserved ; and, while this may be in form a plea 
in abatement, we may nevertheless treat it as a motion to 
quash the service of the process, as the plea contains ail the 
necessary éléments of such a motion. And it matters but 
little what name is given to the plea, if the matter it con- 
tains be well stated, and the matter thereof be true in point 
of faot. In this . instance there is no room left to doubt the 
correctness of either. The facts are fuUy and clearly, and, I 
might add, quite artistically, stated in the plea. The truth 
of the matters stated is beyond dispute, as the demurrer 
admits the allégations to be true, and we are to take the 
statpment of the défendants embodied in tjaeir plea as abso- 
lute verity. In mère personal actions, like this one, courts 
acquire no jurisdiction over the wrong-doers, or ths subject- 
matter of the oontroversy, until personal service , of pro- 
cess can be made on one or more défendants, or untU thé 
défendants make voluntary appearance in the cause, either 
in person or byattorney. Before the district court of Lan- 
caster county, the court in which this suit was brought, 
could bave properly proceeded to judgment, it would hâve 
been necessary to find thèse défendants, or one of them, 
within the county, -where service could hâve been made. And 
if the défendants had been found within the jurisdiction of 
the said court, — that is, within Lancaster county, — and serv- 
ice had then been properly made, under ordinary oircum- 
stances the court thus acquiring jurisdiction would proceed 
to trial and judgment. What is hère stated applies only to 
those who voluntarily corne within the jurisdiction of the 
court, whère suit may be instituted and where personal 
service is properly had. 

But in this case the défendants had been indicted in Lan- 
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caster county, in thîs state, for the crime of kidnapîng, and' 
the goYernor of the state had.made his réquisition on the 
governor of Illinois, under the extradition laws, for the sur- 
render ôf the défendants, who vreie alleged to be fugitives 
from justice. The governor of Illinois honored the réquisi- 
tion, the défendants were arrested on his warrant, and were 
afterwards brought back to this state in custody of an officer, 
and were placed in jail to await trial on the said indietment. 
The défendants were hère by compulsion — they were hère 
because they could not avoid it; they were seized in Illinois 
on criminal process to answer in said court for the crime said 
to bave been committed in this state, where they were brought 
and compelled by force to remain for trial. We see, then, 
that the défendants were forced within the jurisdiction of the 
court where the suit was brought to answer to an indietment 
which had been procured against them mainly by the efforts 
of the plaintifif for the purpose of forc^^g their attendance at 
court, so that the summons issued in this case might be 
served on them, thus subjecting them to the jurisdiction of 
the court, when it could hâve been a,cquired in no otber way. 
Such a proceediijg ought not to. be s'anctioned by any court. 
No authority bas been cited where such proceedings hâve 
been upheld by any of the courts in thig coùntry for mahy 
years past. Eeason, fair dealing, and coinmon honesty ail 
unité in overturning such a practicp. And, were it othérwise, 
it is believed that the principle involved is too well settled by 
many well-coilsidered adjudicatéd cases to be seriously ques- 
tioned at this late day. 

See Lagrare't Case, 14 Abbott's Pr. E. 336, 344; Raustead 
V. Otis, 52 111. 30; Williams v. Ileed, 29 N. J. Law Eep. 
385; Dugan v. Miller, 37 N. J. Law Eep. 182; Iwnean Bank 
V. McSpeelan, 5 Biss. 64 ; Steiger v. Bonn, 4 Ped. Eep. 17. 

The cases hère referred to are abundant authority for the 
disposition to be made of this plea. They sanction this doc- 
trine and establish the correctness of this proposition, namely : 
That where a plaintiff in suit brings by force a défendant 
within the jurisdiction of a court, or induces him by deceit- 
fol 01 fraudulent practices to corne within the jurisdiction. 
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for the purpose of having him served with process, the courts 
will interfère by quashing the summons, or service thereof, 
to prevent the fraudaient and improper use of the process. 
This is a proper case for the exercise of such authority. The 
process of the court has been mjsused, if it has not been greatly 
abused. What has been properly and j'ustly done in numer- 
ous other cases must be done hère ; that is, the service of the 
process in this suit, and the sheriff's return thereto, must be 
quashed, and it is so ordered. 

It was clàimed, however, that as the défendants had appeared 
in the state court, had then filed a pétition for the removal 
of the cause to this court, had actually had the cause docketed 
hère and heard on the plea, that the défendants were stopped 
from further proceedinga on the said plea. It was considered 
that the cause was properly removed to this court. When the 
application for removal was made, the cause stood for hear- 
ing on said plea. It stood for hearing on the plea when it 
was first docketed in this court. Hearing was had thereon 
at the first possible . opportunity afforded the défendants. 
They bave contested, step by step, the supposed rigbt of the 
plaintiff to force them into court in the manner stated. They 
hâve waived no privilège and lost no right by thus proceed- 
ing. They Lave a right to dispute^ and contest the juris- 
diction of the court at almost any stage of the proceedings, 
and, unless they hâve in sbme way waived or forfeited that 
right, they must be upheld in its exercise, regardless of con- 
séquences to either party, It is not believed that this right 
has in any manner been impaired by the défendants in their 
first appearance in the cause, nor during any of the subso- 
quent stages of the proceedings. 

The plaintiff can, if he sees proper, hâve the cause contin- 
ued and an allas summons issued. But if there is no proba- 
bility of finding the défendants within the jurisdiction of this 
coart, no useful purpose can be served by its longer remain- 
ing on thedocket. 

Note. See ParroU T. Alaiama Oold Life In». Co., supra. 
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. Omaha Nat. Bank ». Walkeb and another. 

{Oiraiit Court, D. Nfèraska. January 3, 1881.) 

1. Pbomissoet Note — Collection Guakantied— StriT bt Assignée. 
"Where a promissory note is transferred, anà the collection of it ig 
guarantied by the payée in the foUowing form, to-wit, " This note 
is transferred, and the collection of the same guarantied to the holder 
herepf," the makera can make any defence to a suit commenced by 
an assignée that could hâve been tnade to a suit if commenced by the 
payée, notwithstanding the assignée may take the note before due, 
and without knowledge of any inflrmity in the note. 

Motion for New Trial. 

E. Wakely, îor plaintiff, 

O. M. Lamhertson, for défendant. 

; DuNDT, D. J. This suit is based upon a promissory note 
made by the défendants to bne John W. Hazzard, who trans- 
ferred it to the plaintiff for value before due. The note bears 
date January 1, 1879, and in terms binds the défendants to 
paysaidïohnW. Hazzard, or brder, $1,600, two months after 
the date thereof, with interest at the rate of 12 per cent, per 
annum after due. The défendants also agrée to pay a rea- 
sônable attorney's fee, pot excéeding 10 per cent., in case it 
should be necessary to commence suit to enforce the payment 
of the note. On the note is found the transfer of the same in 
the foUowing form, to-wit ; ^ 

"This note is transferred, and the collection of, the same 
guarantied to iha holder hereof by 

"John W. Hazzard, 
"Geo. Hazzard." 

The note was duly protested for non-payment, whereupon 
suit was commenced against the makers in this court. The 
défendants answered in due time, and admitted the exécution 
and delivery of the note, but denied — First, that John W. 
Hazzard, the payée, had ever transferred the note to the 
plaintiff ; second, that the défendants had ever received any 
considération whatever for the making and delivery of the 
note; and, third, that the plaintiff had actual notice of the 
object and intention of the parties to the transaction, and 



400 FEDERAIi BEPOBTBB. 

conséquent knowledge of the want of considération, at and 
before the time of the alleged transfer. A jury trial was had, 
which resulted in the jury returning a gênerai verdict for the 
défendants. 

The plaintiff moved to set aside the verdict for the rea- 
song — First, that the verdict was not sustained by the évi- 
dence ; and, second, because of errors oommitted by the court 
during the progress of the trial. 

There is no sort of daubt whatever about the note having 
been given without considération. The proof on that point 
was abundant, and it was not ever claimed by the plaintiff 
that any considération ever passed from either of the Haz- 
zards to the défendants, before, at the time of, or since the 
making of the note, on which such a promise can be sup- 
ported. On the contrary, it was expressly admitted by the 
plaintiff before the court and jury, and during the trial, that 
there was an entire absence and want of considération for the 
giving of the note. The note eued on, then, at least between 
the parties to the original transaction, was a mère nudum 
pactum, and, as between them, payment of the note could. not 
hâve been enforced in a court. 

The plaintiff sought to obviate this difficulty by showing, 
or at least attempting to show, that it took the note in the 
usual course of its business, before the same became due, and 
without notice of the infirmity of the note. There was, how- 
ever, some testimony which might tend to show that the 
cashier of the plaintiff had knowledge of the fact that the 
note was given for a purpose other than the one to which it 
was applied. At ail events, the proof before the jury show- 
ing want of considération for the giving of the note was 
abundant, and if the jury was justified in acting on such proof, 
then the verdict must stand un] ess it be contrary to law. The 
errors said to hâve been committed by the court consist, in 
the main, of two or three written instructions given to the. jury 
on behalf of the défendants, which instructions are claimed 
to be erroneous, and prejudioial to the rights of the plaintiff. 
It bas not been made apparent that the instructions com- 
plained of are at ail erroneous, nor is it thought that theiï 
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correctness can well be controverted. But, as I now view the 
law that applies to this case and must control the rights of 
the parties, it is whoUy immaterial whether the instructions 
complained of were right or wrong. If the défendants were 
in a position to enable them to show a -want of considération 
for the giving of the note, then the verdict of the jury is clearly 
right; for, as before stated, it was fuUy conceded on the trial 
that no considération passed from Hazzard to the défendant» 
as an inducement to make the note. The note is made pay- 
able to John W. Hazzard, but it was, as a matter of fact, 
"transferred and the collection of the same guarantied" by 
George Hazzard, he signing the name of John and his own 
to the guaranty. But whether he had the rightful authority 
to use the name of the payée in this connection did not clearly 
appear ; nor do I think it necessary to examine this, question, 
notwithstanding much importance was attached to it in the 
argument. 

Now, can such a "transfer and guaranty of collection" of 
a promissory note be regarded as an indorsement of com- 
mercial paper so as to bring the transaction within the prin- 
ciples regulated and controUed by the law merchant ? If not, 
then the défendants were in a position to insist on the 
defence which seems to hâve been available to them, not- 
withstanding the bank may hâve purchased the note without 
knowledge of such defence. 

It is, perhaps, correct to say that the title to this note 
would hâve passed to the bank, so as to hâve enabled it to 
maintain a suit without any indorsement or written transfer 
thereof or thereon. But in such a case as that the purchaser 
, would take the note subject to any defence which might be 
made to a suit instituted in the name of the payée. The 
usual and ordinary rules and régulations goveming the sale 
and transfer of commercial paper must be observed in order 
to eut off defences available as against a payée. Negotiable 
promissory notes are usually made payable to a particular 
person, or bearer, or order, and the title thereto passes by 
sale and delivery, without any formai indorsement. Other 
apt words may possibly supply the places of the well-known 

v.5,no.5— 26 
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onéa oî "order" or "bearer," which are the onôs in unîversal 
lise. Notes trausferred and properly indbrsed use one or the 
other of those expressive words. If neither is used in an 
indorsement, but the same is made in blank, the holder for 
value bas the right to fill up an indorsement, so as to make 
it conform to the custom prevailing at the time, ànd as sanc- 
tioned by the law merchant. Such an indorsement carries 
with it a new liability on the part of the indorser. He virtu- 
ally guaranties the payment of the note when due, and agrées 
to pay it himself, in case the makers fails to do so, if he 
reeeives timely notice of the dishonor. 

In such case the holder can at once proceed by action 
against the maker and indorsera to enforce payment of the 
note. In this state he can proceed agâinst one or ail — both 
maker and indorsers. He need not exhaust an expensive 
remedy against the maker before he can call on the indorser 
to pay. He can elect to proceed against either or bôth at 
his option. This is orie of the most valuable remédies and 
wise provisions of the commercial law, which commends itselt 
to the good sensé of every commercial nation, and bas been 
sanctioned and uphôld for âges. It ia not so with thè note 
in suit. The note is " transferred, and ita collection guaran- 
tied." This is not, in any sensé, a "commercial indorsement." 
The relations of the parties are entirely différent from what 
they would bave been had the note been indorSed in the ordi- 
nary and usual way. Hère the bank could not sue either of 
the Hazzards until after it had exhausted its légal remédies 
against the makers without bénéficiai résulta. This would 
be indispensable to a recovery against the guarantors. The 
guarantora could not be joined as défendants with the makers 
of the note, the obligations to the holder being entirely dif- 
férent; the obligation of the indorser being, in substance, 
that if the maker oî thè note doea not pay at maturity, he will 
himself do it for the maker. The obligation of the party who 
guaranties the collection of a note simply binds himself to 
pay the debt, provided it cannot be made ont of the principal 
debtor by due process of law. This lattcr relation is the one 
the Haiîzards sustain to the bank as plainfciiî in this case. 
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It foUowB, then, as a necessary conséquence, that the 
transaction between the Hazzards (the guarantors) and the 
plaintiff (the bank) cannot be upheld under the commercial 
law, 80 as to deprive the défendants of the defence pleaded in 
this suit. The "transfer and guaranty of collection" oper- 
ate as an aisignment only of the note. As such it is un- 
doubtedly good, but it carries with it no greater or higher 
obligation. At common law, choses in action were not assign- 
able. Not so now, however. Now they may be assigned so 
as to enable an assignée to sue thereon in bis own name, but 
the right of defence is stiU maintained, and any defence that^ 
could bave been made in a suit between the original partie» 
to the transaction can still be made in a suit brought by an 
assignée. 

For thèse reasons I must hold that the défendants had th& 
right to défend against the note for want of considération, 
and that the verdict of the jury is right and proper and must 
not be disturbed, even if the errors complained of were actu- 
ally committed by the court, 

See Trust Co. v. Nat. Bank, 101 U. S. 68; Lamourieux v> 
Hewitt, 5 Wend. 307; MiUer v. Gaston, 2 Hill, 188. 



In re Sodth Mountain Consolidated Mining Co., Bankrupt. 

{District Court, D. Oalifornia. January 10, 1881.) 

1. MlNENS COBPOBATION— LiABILITT OP BHABEnOLDERS. 

A mlning corporation, organized in accordanoe with tlje statutes of 
California, divided its capital stock into 100,000 sliares of the nomi- 
nal par value of $100 each, and issued such part of its stock to the- 
fonner owners of the mining pïoperty as had been previously agreed' 
upon, and reserved the remainder for working capital and future sale ; 
but no subscription paper, mémorandum of association, deed of settle- 
ment, or other document creating, eiftier expressly or impliedly, any 
ex contractu obligation to take ànd pay for, at their nominal par value, 
any shares of the stock, was signad by any of the shareholders. Held,. 
that such stoçliliolders ineurr'ed no liabillty ex contractu, elther 
express or implied, to pay in, either for the prosecution of the 
enterprlse or the i)ayment cl the det)ts of the Company, th& 
nominal par value of theIr shares. 
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2. Samb— AssBsssMENT OF Stock— Salb of Shahes. 

; Bdd, furOier, that unless such stockholders had subscribed for 
stock, OTwere tbe successors of such subscribers, agsessmeuts levied 
upon them could only be enforced by the sale of their sbares. 

3. Dblinqueïît Stock— Pbrsonaii Liabilitt of SharehoIiDBii — Code 

OF Civ. Pkoc. of Cal. J 349. 

Section 349 of the Code of Civil Procédure of the state of California, 
relating to the sale of delinquent stock, provides that " on the day 
specifled for declaring the stock delinquent, orat any time subséquent 
thereto and before the sale of the delinquent stock, the board of di- 
rectors may elect to waive further proceedings under this chapter for 
the collection of delinquent assessments, or any part or portion 
thereof, and may elect to proceed by action to recover the amoiint of the 
asseêsment, and the costs and expenses already incurred, or any part or 
portion thereof." Hdd, that this section did not create any Personal 
liability for assessments, unless from the terms of the stockholder's 
subscription such liability was incurred. 

4. Stockholder— Limitation of Personal Liability — CoDit of Cit. 

Pboc. op Cal. } 322. 

By section 322 of the Code of Civil Procédure of the state of Cali- 
fornia, as amended March 15, 1876, the individuaT liability of a stock- 
holder of a corporation is lîmited to such proportion of its debts and 
liabilities as the amount of stock or shares owned by him bears to the 
whole stock of the corporation ; and, on payment of his proportion of 
any debt due from the corporation, incurred while he was a stock- 
holder, he is relieved from any further Personal liability for such debt. 
Hdd, that the remedy of a créditer against a stockholder person- 
ally is limited by this section of the Code, and cannot be extended 
beyond the limits therein prescribed. 

r'.AppIication for leave of assessment on shareholders of 
stock of a mining corporation. 

James A. Waymire, for creditora. 

McAllister é Bergin, for William Willis. 

HoPFMAN, D. J. At the request of counsel I indicate tlie 
grounds for the déniai of the application heretofore made to 
order an assessment to be levied on the shareholders of the 
above corporation. The assessment is asked for with the 
object of collecting the sqime by suits in personam against 
delinquent shareholders. The question whether they are per- 
sonally liable must, therefore, first De determined. I do not 
question the power of the court to compel contribution of 
nnpaid subscriptions to the capital stock of an insolvent cor- 
poration for the purpose of paying its debts. Upton v. Tribil- 
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cock, 91 U. S. 48; Sanger v. Upton,Ià. 60; Chubh v. Upton, 
95 U, S. 665; Pullman v. Upton, 9Q U. S. S28;TurnbuU v. 
Payson, 96 U. S. 420; Bank y. Case, 99 U. S. 528; HaM v. 
Dana, 101 U. S. 205. Nor do I deny that a promise to pay 
for shares of stock will be implied from the fact àî subscrib- 
ing for them. Spear v. Crawford, 14 Wend. 20 ; H. dt N. H. 
E. Co. V. Kennedy, 12 Conn. 499; Fry v. L. é B. S. R. Co. 2 
Metc. (Ky.) 314; Klein v. A. é S. R. Co. 13 111. 514; Banet 
y.A.éS.R. Go. Id. 504. And the acceptahce and holding of a 
certificate of stock will bave the same effect. Upton v. Trïb- 
ilcock, 91 U. S. 48; Sanger v. Upton, Id. 60. Nor is it neces- 
sory to create a liability as stockholder that a certificate shall 
hâve been îssued. Chaffin v. Cumtnings, 37 Me. 76; Chase v. 
Merrimack Bank, 19 Pick. 564 ; Silver v. Magruder, 32 Md. 
393 ; Burr v. Wilcox, 22 N. Y. 551 ; Chester Glass Co. v. 
Dewey, 16 Mass. 94. Payment of assessments will estop an 
unregistered transférée of shares from denying his liability 
as a shareholder. Serving as direotôr, or voting at stocK-^ 
holders' meetings, wilî bave the same effect. Frost v. Walker, 
60 Me. 468; M. db T. R.Co. v. Harris, 36 Miss. 17; Gaff v. 
P. é S. R. Co. 31 Pa. St. 489; Hays v. P. 'de S. R. Co. 38 Pa. 
St. 81; Harrison y. Heathotn, 6 M&n.à Gr. 81. The accepi» 
ance of an assignment ai a certificate in blank -will fix thé 
liability as stockholder. Upton v.Burnham, 3 Biss. 524. If 
a subscription beobtained by fraud.it miïst be promptly"fèipTi- 
diated. Upton v. Tribilcock, 91 U.S. 45; Chubb v. Upton,'95 
U. S. 667. Nor will ignorance of the law relieve the stock- 
holder. Upton V. Tribilcock, 91 U. S. 45. Nor can the cor- 
poration release the stockholder from his liability, so far as 
creditors are concerned ; nor can it accept any other mode 
of payment than money, unless full value be given. Sanger 
V. Upton, 91 U. S. 60; Troy, T. é R. Co. v. McChesney, 21 
Wend. 296 ; Lake Ont. R. Co. v. Mason, 16 N. Y. 459. The 
fact that the company may forfeit and sell the shares of a 
delinquent stockholder does not impair the rights of a créd- 
iter against him, Ang. & Ames on Corp. §§ 549-50 ; Thomp- 
son on Liab. of Stockh. § 193, and cases cited. 

AU thèse positions, -which the counsel for petitioners hâve 
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maintained in their able and elaborate brief, I concède. 
Thèse prinçiples apply to ail cases where an obligation 
bas been created or incurred on the part of the stock- 
bolder to pay to the corporation a certain sum, being the par 
value of the capital stock subscribed for or transferred to 
him. The liability thus created grows ont of contraot, ex- 
press or implied, and the creditors of the corporation may 
avail themselves of it, as of any other chose in action or équi- 
table assets of the corporation, on well-settled and familiar 
prinçiples. 

But the question in this case is : Does the acceptance of 
stock in a mining corporation, as they are usually formed in thio 
state, create any obligation, either by contract or under the law, 
to pay to the corporation or to its creditors the nominal par 
value of the stock so accepted ? The mode in which mining 
companies are formed in this state is familiar to us ail. The 
owners of the property, or persona expecting to become such, 
by complying with a few simple formalities, form themselves, 
with such others as they may take into the association, into- 
a corporation, to which the property is conveyed. The 
amount of the capital stock, which is required to be stated in 
tbe certificate of incorporation, is usually fixed at a purely 
arbitrary sum, and divided into as many shares as conven- 
ience or caprice may dictate. It neither bears, nor ii; 
intended nor supposed by the public to bear, the slightest 
relation to the real value of the property — a value nearly 
always conjectural, and very often imaginary. It has recently 
become the practiee to divide the capital stock into 100,000 
shares of the value of $100 each, making $10,000,000 in ail; 
a sum which, it is apparent, can hâve no référence to any 
egtimate of the real or intrinsic value of what is usually a 
mère hole in the ground, supposed to afford favorable indi- 
cations. A striking proof of this is afforded in the présent case. 
Amongthe first actsof the corporation wasto place (in effect) 
5,000 shares of their stock on the market at the price of one 
dollar per share. The organization having been effected and 
the property conveyed to the company, the stock is issued to 
the former owners, to the amount which may hâve been prc- 
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viously agreed upon. The remainder is reserved for work- 
ing capital, or disposed of in the market for such priées 
as the value and prospects of the enterprise rday justify. 
The purchaser is, of course, caref ùl to know into how many 
shares the stock is divided> but he ia whoUy regardless of the 
nominal and purely arbitrary par value attributed to the 
shares. No subscription paper, mémorandum of association, 
deed of settlement,or other document, creating either expressly 
or impliedly any ex contraetu obligation to take and pay for, 
at their nominal par value, any shares of stock, is sigaed by 
any of the sha-reholders. This gênerai account of the mode 
of organizing mining companiés in this state de8cribe8,"with 
sufficient accuracy, what was dune in the case as bar.- The 
requirements of the statutes of this state with regard to 
mining corporations were strictly oomplied with. I amuûil-i 
ble to perçoive how any ex contracta obligation on the part of 
the shareholders to take and pay for their stock was cr'éated. 
It may be confidently afârmed that in no case of this desorip- 
tion bas such an obligation or liability hè&n intended to be 
created. It bas on ail banàs been supposed that the rè- 
sources of such corporations were to be derived from tbe sale 
of reserved stock, or by levyingiiassessmentg, with the power 
of selling délinquent stock. Creditors are protected by the 
Personal liability of each-sharebolder for his pro rata share 
of the indebtedness of the corporation. 

It was urged on the part of the stockholders that the shares 
held by them are to be treated as fuUy paid-up stock. I do 
not concur in this suggestion. It might bave some plausibil- 
ity in cases where ail the stock bas been distributed àmong 
the ownersof the mine in proportion to their respective iiiter^ 
«sts; but where stock bas been reserved, and subsequently 
sold at perhaps one-hundredth part of its nominal par value, 
it can in no sensé be oalled or treated as fuUy paid-up stock. 

But, even in the case of shares distributed among tbe mine 
owners, the view suggested seems to me iiiadmissible. It is 
a pure action. The mine owners do not, in faot,' agrée to 
take the stock and pay for it at its nominal par valtiè — pay- 
ment tobe màde by oonveying the mining groundftt a Valua- 
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tion extravagantîy in excess of ita real value. If tliey had 
really contracted any obligation to take and pay for the stock, 
they could not acquit themselves of it by such a deviee. 
Sanger v. Upton, 91 U. S. 60; 7'roy T. é H. Co. \. Mc- 
Chesney, Hl Wend. 296; Lake Ont. li. Co. v. Mason, 16 N. 
Y. 459; Wilson v. United Ins. Co. 14 John. 228; Goshen d 
M. Turnpk. Co. v. Hurtin, 9 John. 217. 

: To call the stock fuUy paid up is to admit the obligation 
to take and pay for it, and to suppose that obligation to bave 
been fulfiUed in a mode the law will not permit. In my 
view no such obligation ex cpntractu was at any time created. 
If the liability to pay the nominal par value of the stock for 
the benefit of creditors exists, it must arise from the positive 
provisions of the statutes, and not from the contracts of the 
parties. This question I will now proceed to examine. The 
statutory provision by which this liability is supposed to be 
created is found in the 349th section of the Code of Civil 
Procédure. The préviens sections of the article of the Code 
contain- detailed and minute provisions regulating the levy- 
ing of assessments ; then to the sale of delinquent stock. 

Section 349 provides that "on the day specified for declar- 
ing the stock delinquent, or at any time subséquent thereto 
and before the sale of the delinquent stock, the board of di- 
rectors may eleet to waive further proceedings under this 
chapter, for the collection of delinquent assessments, or any 
yart or portion thereof, and may elect to proceed by action to 
recover the amount of the assessment and the costs and expenscs 
already incurred, or any part or portion thereof." 

It is this last clause which is supposed to create a légal 
liability on the part of of the stockholders to pay assessments 
up to the par value of the stock, when necessary to satisfy 
the indebtedness of the corporation. 

But to this view there are grave, and, in my judgment, in- 
superable objections. 

1. The statute does not, in tenns, déclare or create the lia- 
bility. It merely authorizes the directors "to elect to pro- 
ceed by action to recover the amount of the assessments." 
Its language would be satisfied by restricting its opération to 
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those cases where such an action can be maintained ; that is, 
to those cases where stock has been subscribed for, and an 
obligation assumed to take and pay for it. In the case of 
railroad, telegraph, and wagon-road associations, the articles 
of incorporation are required to state that at least 10 per 
cent, of the capital stock subscribed has been paid in, and 
no such corporation can be organized until subscriptions to 
its capital stock hâve been obtained in a specified amount for 
eaeh mile of the contemplated work, and 10 per cent, of this 
amount must be paid in before the articles are filed. Sec- 
tions 291, 292, 293, 294. 

By section 290, the articles of incorporation must set fortb 
— "First, * * *; sixtk, the amount of the capital stock 
and the number of shares into which it is divided; seventh, 
if there is capital stock, the amount actually subscribed, and 
by whom." 

Thèse provisions are retained in the latest amendments to 
the Code, 1880. The only meaning I can attach to them is 
that the législature contemplated two classes of corporations, 
in both of which the amount of the so-called capital stock, and 
the number of shares into which it is divided, are required to 
be stated ; but in only one of thèse classes the stock was sup- 
posed to be subscribed for, and an obligation incurred to take 
and pay for it. This latter class includes, as we bave seen, 
railroad, wagon-road, and telegraph companies, and banking, 
Insurance, and other associations based on capital paid in or 
agreed to be paid in. It is to this class that the clause giving 
the directors the right to elect "to proceed by action to recover 
by action the amount of the assessment" must, in my judg- 
ment, be deemed to refer. 

2. The argument of the leamed counsel for the creditors 
admitted that the liability contended for was limited to an 
amount equal to the par value of the stock held by the stock- 
holders, and that it could only be enforced for the benefit of 
«reditors. But if the construction of section 349, contended 
for, be Sound, I fail to perceive on what grounds this limita- 
tion or restriction can be imposed. 
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Section 331 aUthorizes the diroctors of corporations to levy 
and coUect assessments upon the capital stock for the pur- 
pose oî paying expenses, conducting business, or paying debts. 
The Btatute nowbere limits the aggregate of assessments that 
may be levied to the par value of the capital stock, and ithas 
been held by the United States circuit court for this district 
that an assessment may be levied upon the fuU-paid shares 
of a Bubscriber to stock in a bank, and his shares sold ont if 
the assessment is not paid. 

Section 349 conféra, as we hâve seon, the right to proceed 
by action to recover any delinquent, assessment; and if this 
power be not restricted, as I bave suggested, to cases wherein 
the stockholder has, by express or implied contract, agreed to 
pay, it will extend to ail cases of assessments levied to meet 
expenses or conduot' business, as well as to pay debts, and 
may be exercised against a stockholder who has paid his sub- 
Bcriptiou in full, or who has already been assessed up to the 
par value of his stock. This resuit, startling and absurd as 
it is, seems to be the necessary conséquence of the construc- 
tion of section 349 contended for. 

3. It will not be disputed that the ordinary rule which 
requires such a construction to be given to the provisions of 
a statute as will make them consistent and harmonious 
skould be applied to the provisions of our Code with regard to 
corporations. 

By section 322, as amended March 15, 1876, the indi?idual 
liabiiity of a stockholder of a corporation is limited to such 
proportion of its debts and liabilities as the amount of stock 
or shares owned by him bears to the whole stock of the cor- 
poration ; and, on payment of his proportion of any debt due 
from the corporation, incurred while he was a stockholder, he 
is relieved from any further personal liabiiity for such debt. 

I am unable to reconcile thèse provisions with a construc 
tion of section 349 which would give it the effect and opéra- 
tion contended for. 

The court is asked to order an assessment to be levied, in 
order that the assignée in bankruptcy, representing the ered- 
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itors, may collect by suit from the delinquènt stockholders an 
amount sufficient to pay the debts of this corporation up to 
tlie limit of the par value of the shares held by them. 

The section just referred to limita his petSonal liabillc^ for 
the corporate debts incurred while he is stockholder tô such 
proportion of those debts as the riumber of shares owned by 
him bears to the whole numbers of shares of thé capital stock. 
But, if he is personally liable on the assessment to be lévied, 
he may be obliged, if he is the only solvent stockholder, to pay 
the whole amount of the indebtedness of the corporation, 
provided it does not exceed the fancif ul and exaggerated par 
value mentioned in the articles. 

If, as in the case at bar, the •whole number of shares is 
100,000, at $100 each, the stockholder who owns 1,000 
shares is liable for one one-hundredth part of the debts. K 
the aggregate indebtedness is $100,000, he acquits himself 
of ail Personal liability by the payment of $1,000. But if 
he is liable to the amount of the par value of his stock, he 
may be compelled to pay $100,000. 

Will it be contended that a stockholdey who has paid his 
fuU proportion of the debts incurred while he was a stock- 
holder would still remain personally liable to pay any assess- 
ment that may be levied, and that such a payment, whioh 
the statute déclares shall relieve him from any further Per- 
sonal liability for such debts, and shall be a good defence in 
an action brought by a creditor, shall be unavailable in an 
action brought by an assignée in bankruptcy in behalf of 
creditors to collect an assessment levied for the payment of 
debts ? 

It seems to me that such a position is wholly untenable. 
i conclude, therefore : First. That the stockholders of min- 
ing corporations, organized as the corporation in this case 
was formed, incurred no liability ex contractu, either express 
or implied, to pay in, either' for the prosecution of the enter- 
prise or the, payment oï t^lie debts of the company, the nomi- 
nal par value of their shares. Second. That unless they hâve 
Bubicribed for stock, or are the ariccessors of subscribers, 
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assessments levîed on them çan only be enforced by the sale 
of their shares. Third. That section 349 does not create, and 
was not intended to create, any personal liability for assess- 
ments, unless from th^ terms of the stockholders' subscrip- 
tion such liability was incnrred. Fourth. That the remedy 
of the creditor against the stockholder personally is limited 
and defined by section 322 pf the Code, and his liability can- 
not be extended beyond the lijnits therein prescribed. 



United States v. Poolb. 
{District Court, D. Maine. December, 1880.) 

FRAlTDTrLBNT COTSTVS'îiSCB — SUBSEQUENT IiEVr— ALIAS ExBCUTIOIf — 

Rbv. St. of Maine, c. 76, §J 17, 18. 

The Revised Statutes of the state of Maine {c. 76, U 17, 18) provide 
that " a creditor who has received seizin of a levy not recorded, can- 
not waive it-unleas the estate was not the property of the debtor, or 
not liable to seizure on exécution, or cannot be held by the levy, when 
it may be considered void, and he may resort to any other remedy for 
the satisfaction of his judgment," and that, " when the exécution has 
been recorded, and the estate levied on does not pass by the levy for 
causes named in the preceding section, the creditor may sue out of 
the office of the clerk issuing the exécution a writ of sdre fada», 
requiring the debtor to show cause why an alias exécution should 
not be issued on the same judgment; and if the debtor, after being 
duly summoned, does not show sufflcient cause, the levy may be set 
aside, and an alias exécution issued for the amount then due on the 
judgment, unless during its pendency the debtor tenders in court a 
deed of release of the land levied on, and makes it appear that the 
land, at the time of the levy, was, and still is, his property, and pays 
the expenses of the levy, and the taxable costg of suit, and the judg- 
ment shall be satisfled for the amount of the levy." 

Held, under thèse statuory provisions, that an exécution debtor could 
not set up a conveyance, made prier to a levy, as fraudulent and void, 
in order to prevent such levy from being set aaide and an alias exécu- 
tion issued. 
Bamb— Rblbabb Subséquent to Lkvt, 

Held, furfher, that a subséquent release from the grantee to the 
grantor of such fraudulent conveyance did not enure to the support of 
the levy previously made. 

Freeman v. Thayer, 29 Me. 375, 
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3. Samb—Tendee of Releasb op Lakd Levied On— Phoop of Ownbr- 

SHEP. 

Hddffurtlwr, that the mère tender by tlie défendant in court of a 
deed of release of the land levied on, did not amount to proof of the 
faet " that the land, at the time of the levy, waa and still is his prop- 
erty," within the meaning of the terms of the statute.— [Ed. 

ScL Fa. 

W. F. Lunt, U. S. Dist. Att'y, for United States. 

Qeo. F. Talbot, for défendant. 

Fox, D. J. - January 31, 1870, the United States recovered 
in this court two judgments against this défendant : one for 
$2,062.56 for duties, payable in coin; the other for $3,104.28 
for penalties, under act of March 3, 1823, including costs of 
suit, The exécutions which issued on thèse judgments were 
returned fuUy satisfied by levies made Februarj 26, 1870, on 
real estate in Calais, in this district, as the property of the 
debtor. The govemment received seizin of the promises, and 
the levies were duly recorded. On the twenty-fifth day of 
March, A. D. 1868, the défendant, by his deed of warranty, 
reciting a considération of $6,000 as having been paid, con- 
veyed to his son, William B. Poole, varions parcels of real 
estate, including the premises levied upon. This deed was 
recorded April 2, 1868. William B. Poole was at that time 
about 22 years of âge, without property. He never took actual 
possession of any part of the estate so conveyed to him by 
his father. The $6,000 recited as the considération for the 
deed was paid by the son's note for that amount io the 
défendant. 

Up to the présent time S. B. Poole bas been in the sole 
possession and enjoyment of the premises so conveyed to his 
son, and bas received aU the rents and profits therefrom. 
The United States has never, in any manner, asserted any 
claim or right to the estâtes levied upon, or been in posses- 
sion of any portion thereof, or received any rents or income 
therefrom. On the seventeenth of June, A. D. 1873, William 
B. Poole released to S. B. Poole ail interest in varions par- 
cels of real estate, including that conveyed to him by deed of 
March 25, 1868. This deed was recorded July 22, 1873, and 
recited as paid by the grantee a considération of $10,000. 
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The deed from S. B. Poole to William B. Poole having been 
executed and recorded long before the levies, the grantee 
thereby acquired a better title to the premises than did the 
govemment by its levies, unless this deed can be shown to 
hâve been frandulent. The govemment, by its levies, is in 
a position to attack the validity of this conveyance, if it elects 
so to do ; bat since the levies were made the property bas 
very greatly diminished in value — the buildings thereon hav- 
ing been consumed by fire — and it prefers to abandon its 
levies and revive its iudgments, if possible, for their full 
amount, with interest, and then satisfy them by levies on 
other property of this défendant. 

It is provided by the Eevised Statutes of Maine, c. 76, § 17, 
that "a creditor who has received seizin of a levy not re- 
corded cannot waive it, unless the estate -was not the property 
of the debtor, or not liable to seiznre on exécution, or cannot 
be held by the levy, when it may be oonsidered void, and he 
may resort to any other remedy for the satisfaction of bis 
judgment." By section 18 : "When the exécution has been 
recorded, and the estate levied on does not pass by the levy 
for causes named in the preceding section, the creditor may 
sue out of the office of the olerk issuing the exécution a writ 
of scire faciaa, requiring the debtor to show cause why an 
alias exécution should not be issued on the same judgment; 
and if the debtor, after being duly summoned, does not show 
sufScient cause, the levy may be set aside, and an alias exé- 
cution issued for the amount then due on the judgment, unless, 
during its pendency, the debtor tenders in court a deëd of 
release of the land levied on, and makes it appear that the 
land, at the time of the levy, was and still is his property, 
and pays the expenses of the levy, and the taxable costs of 
suit; and the judgment shall be satisfied for the amount of 
the levy." 

The présent suit is instituted under thèse provisions. The 
answer of the défendant is that the judgments hâve' been 
fully satisfied from his estâtes, and with the answer he files 
in court' a release to the United States of ail right, title, and 
iùteresf in the lands levied on. The burden is upon défend- 
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ant to maintain his answer. To accomplisli this, ht must 
show tliat, as against the government, his son, William B. 
Poole, by the conveyance of March 25, 1868; did not acquire 
a valid title to the estate, and that the govemment, by its 
levies.did obtain a good title to the same. This he proposes 
to do by évidence, to satisfy the court, that his deed; to his 
son was executed with the intent and design of both parties 
thereto thereby to defraud the United States, to place the 
property beyond reach of the government, and prevent its 
being applied to the satisfaction of, any judgment the gov- 
ernment might thereafter reoover against the grantor. 

The government insists that the défendant is not at liberty 
thus, for. his own benefit, to attaok and impeach his owndeed 
and establish its invalidity by reason of suoh fraudulent in- 
tention. It is certain that as betwôen the parties to this cor.- 
veyance, however fraudulent may hâve been.their intent, the 
title to the estate thereby passed to the grantee. Sijch a trans- 
fer is not void, but being a perfect and complète instrumesnt, 
duly executed -with ail the formalities of thelaw, and a con- 
sidération having been paid therefor, it was voidable pnly by 
creditors of the grantor, and was good between the parties. 
The question now for décision is whether under thèse cir- 
cumstances, a.s against a creditor whose interest it now is 
that this conveyance should be sustained, and in the relation 
which the government now bears to this estate, a grantor 
shall be heard to offer évidence of his fraudulent purpoue and 
thereby sustain a levy, which, as the record stands, is invalid. 
In the opinion of the court the grantor must abide by his 
conveyance, and cannot establish his own fraud to defeat it. 

The marginal note in Roberts v. Roberts, 2 B. & Aid. 367, 
is : "No man can be allowed to allège his own fraud to avoid 
his own deed." Abbott, C. J., said: "The plaintifE at the 
trial produced a proper deed of conveyance, and proved its 
exécution, and by that he established his title to the prem- 
ises. The défendant endeavored to defeat this by showing 
that the deed was delivered for the fraudulent purpose of giv- 
ing to the plaintiff a colorable qualification to kill game ; bu*; 
in Montejiori v. Montefiori, 1 Wm, Bl. 363, Lord Mausfie.Ul 
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said ' that no man shall set up his own inîqaîty as a defence 
any more than as a cause of action.' Hère that is attempted 
to be done, but the défendant cannot be allowed to be heard 
in this matter." 

In Walton v. Bonham, 24 Ala. 513, (N. S.) the court say: 
"The appellant proves that the deed to the children was made 
to defraud creditors, and sets up the fraud of his intestate in 
order to defeat the deed, and thus sustain the title to com- 
plainants. This cannot be done. The law holds the deed 
void as against creditors and purchasers, but it can only be 
80 declared when it is attacked for the fraud. Hère the deed 
is not assailed by the purchaser. He assumes, as he bas a 
right to do, that it is honest, and a court of justice mil not 
allow the party who made it to say that it was fraudaient; to 
do 80 would be against good morals, and the grantor, under 
such circumstances, not being permitted to impeach his own 
deed, his administrator cannot do so." 

In Drinkwater v. Drinkwater, 4 Mass. 356, Parsons, G. J., 
declared "that a conveyance to defraud creditors is good 
against the grantor and his heirs, and is void only as to 
creditors ; for neither the grantor nor his heirs, claiming under 
him, can avail themselves of any fraud to which the grantor 
was a party to defeat any conveyance made by him. The 
intention of the law in establishing this principle is effect- 
ually to prevent frauds by refusing to relieve any man or 
his heirs from the conséquences of his own fraudulent acts. 
If creditors hâve been injured by the fraud they are entitled 
to relief: as to them a fraudulent conveyance is void." 

In 2 Philips on Evidence, 184, it is stated : "An instrument 
may be avoided on the ground of fraud, but the objection is 
not to come from one who is a party or privy to it, for no one 
can allège his own fraud in order to invalidate his own deed." 
The same raie is affirmed in Bump on Fraudulent Convey- 
ances, 437, and is sustained by a very large number of authori- 
ties found in the notes. 

In no state has this rule been more distinctly recognized 
than in Maine. In Nichols v. Patten, 18 Me. 238, Shepley, 
J., says: "The statute of 13 Eliz. c. 6, provides that only 
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agaÎDst creditors and others, whose actiona shall thereby be 
defrauded or delayed, fraudaient conveyanceâ shall be of more 
effect." In 43 Me. 274, (Andrews \. Marshall,) Cutting, J., 
p. 276, in a very elaborate opinion, says: "The doctrine is 
established beyond controversy, by nearly ail the authorities 
touching this point, that the fraudulent vendor parts with ail 
his title, and can m no event invoke his own turpitude for the 
purpose of reclaiming any interest in the property so con- 
veyed." See, also, Ellis v. Higgins, 32 Me. 34; Andrews v. 
Marshall, 48 Me. 30. 

It is elaimed that, while such may be à well- established 
rule of law, the présent case should be deemed an exception 
thereto, as the government has repudiated this conveyance 
from the défendant to his son, and by its levies defeated the 
son's title, and obtained a valid title to the estate. It is true 
that the government, if it elected so to do, might attack 
the validity of the deed to the son, and such probably was 
its original design, as we may well infer from the course first 
adopted ; but having made its levies it has refrained from 
asserting that thereby it acquired a valid title to the estate. 
The records diselosed that the son had acquired an older title, 
and the govemment yielded, admits its validity, and has never 
since undertaken to question it. It nowhere appears that the 
officers of the government in any way had knowledge of the 
fraudulent purpose of the parties to the conveyance, or that 
if a contest should take place as to the title that it would be 
able to establish such fraud, and maintain the validity of its 
levies. As the record stood there was not merely a cloud 
upon the title of the government, but as against^the son it 
had apparently acquired no title, and for more than 10 years 
had acknowledged that such was its condition by not claim^ 
ing possession of the premises or any income therefrom. The 
release from the son to the father, in 1873, did not alter the 
case, as under the law as now settled in this state the 
title thereby acquired by the father did not enure to support 
an invalid levy previously made upon the premises as the 
father's property. Freeman v. Thayer, 29 Me. 375. 

This défendant cannot be damnified by this resuit ; it ac- 

v.5,no.5 — 27 
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complislies exactly what was oontemplated by tbe parties to 
this conveyance. The défendant has alwaya been recognized, 
by "ail the -world, as the owner of this estate, and has enjoyed 
ail its benefits. The levies; made thereon by the government 
hâve, in fact, done him no injury, or defeated or impaired his 
son's title, who could at ahy time hâve given a valid title to 
a lonafide purchaser by reason of his older conveyance. It 
may be claimed that this défendant, tendering a deed, now 
offers to make it appear, in accordance with section 18, "that 
the land at the time of the conveyance was and still is his 
property." This language must be understood as meaning 
that the proof of such facts must be made by testimony which 
can be legally heard in courts of justice; as, for instance, 
when a debtor has title to a parcel of real estate,.but his deed 
is lost before récording, in such case, if taken from him by a 
levy, he could establish his title by any testimony legally 
admissible, and so confirm the title under the levy; but it 
could not hâve been the intention of this section to enable a 
party guilty of a fraud to reap the benefit pf his fraudulent 
aets by reason of testimony prohibited in ail other cases. 
' In the opinion of the court, this défendant cannot be allowed 
to defeat his conveyance to his son by establishing a fraud- 
ulent purpose of the parties, thereby to defraud the United 
States and prevent the government from appropriating the 
property in satisfaction of its daims on the défendant. Upon 
the évidence, which is admissible on this hearing upon the 
well-established rules of law, the court finds that the estâtes 
levied upon are not the property of the debtor, were not liable 
to seizure on exécution, and cannot be held by the levies. 
The levies are set aside, and the plaintiflfs are entitled to 
alias exécutions for the f ull atnount of their iudgments against 
8. B. Poole, and iuterest thereon. 
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BiiAOKWBUi, Thompson & Co. ». Walkeb Baos. & Co. 

Dbal V. Hkchx. 

{Oirouit Court, E. D. Arhansas. , 1880.) 

1. CoNumoNAi. SAiiBs — Statxjtb op Featos — Rbcobdihg ActS of 

StATB op ABKANSA8. 

Conditional sales were valid at common law, and their validity was 
not afiEected by the English statute of frauda, nor are they witliln the 
recording acts of the state of Arkansas. 

2. Samb— Vendoe and Vendée— CBEDiTOESAiro PdechaseEs. 

Bucb sales, oral or in writlng, are valid in Arkansas, and creditorg 
of and purchasers f rom the conditional vendee aoquire no right to the 
property as against the vendor, who has been guilty of no fraud and 
no lâches in asserting his rights. 

3. Same— Statutb of Aekansas, Gantt'b Dig. \ 2967, 

If conditional sales are within the statu te of frauda of the state of 
Arkansas, (section 2957, Gantt's Dig.,) it has no opération on them 
until the possession has continued in the vendee for flve years. 

Thèse cases raise the question of the validity of conditional 
sales. 

In the first case the plaintiffs agreed to sell one Cowger a 
gin, portable steam-engine, and fixtures for the sum of six 
hundred and twenty-three dollars and seventy-eight cents, 
($623.78,) upon his paying thé agreed price. Cowger exe- 
cuted his note for the price, and plaintiffs gave him posses- 
sion of the articles upon the distinct verbal agreement that 
the right of property therein should not pass to him,' but 
should remain in the plaintiffs until the priée agreed upon 
■was fuUy paid. The défendants were creditors of Cowger ât 
the time he received possession of the chattels from the 
plaintiffs, and subsequently recovered judgment on their debt 
and caused an exécution to be levied on the chattels as the 
property of Cowger. Cowger still owes $400 on the pur- 
chase. 

The vendors hère filed a pétition setting up thèse facts, and 
asking that the property bé discharged from the levy of the 
exécution, and the marshal ordered to deliver same to them. 

In the last case there was a conditional sale, substantially 
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in tbe same terms as in the first, of work oxen and wagons, 
and the différence in the t^o cases is that, in the latter case, 
the conditional sale is evidenced by a written contraçt of the 
parties; and the vendee, without paying the stipulated price 
for the property, Bold and delivered it to the défendant, who 
purchased it in good faith and without notice of the vendors' 
wani of title, and the plaintiff, the first vendor, has brought 
an action of replevin for the property. 

M. W. Benjamin, for' plaintiff in first case. 

Erb é Erh, for défendant in first case. 

J. M. Moore, for, plaintiff in second case. 

Henderson, é Caruth, for défendant in second case. 

CALt>WELL> D. J. Conditional sales were valid hy the com- 
mon law, and their validity was not affected by the provisions 
of the English statute of frauds, nor are they within the record- 
ing acts of this state. In the case of a chattel mortgage, 
the property and possession of the chattel, in this state, is in 
the mortgagor, and neither the property nor the possession is 
changed by the mortgage ; but the mortgagee acquires, in the 
language of the statute, "a lien on the mortgaged property 
from the. time the same is" filed for record. Gantt's Digest, § 
4288. In a conditional sale, the property in the chattel is 
separated from the possession, the property remaining in the 
vendor, and the possession only passing to the vendee. The 
same thing happens upon the loan, hire, or other like bail- 
ment of chatteis ; in ail such cases the right of property in 
the thing bailed remains in the bailor, and the actual posses- 
sion passes to the bailee. If one loan or hire his horse to his 
neighbor, he does not bave to reduce the contraçt for the bail- 
ment to writing, and hâve it signed, acknowledged, and re- 
corded, in order to prevent the bailee from making an effect- 
uai sale of the horse, or his creditorg from seizing it on exécu- 
tion for .his debts. 

Thepossession of personal propertyisundoubtedlypresump- 
tive évidence of title, but it is also a gênerai rule that a vendor 
in possession of such property can impart no better title to it 
than he himself possessed. There are some exceptions ta 
this rule, but the case of a vendee in possession of chatteis. 
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not tote consumed in their use, under a condilSonal contract 
of sale like thèse we are consid«nng, is not one of them. 

One of the earliest cases in this country on the subject of 
cbnditional sales was Hussey v. Thornton, 4 Mass. 405. In 
that case the cbntest was bétween the vendor and anattach- 
ing créditer of the vendee whosé'debt wascontracted^jw?- to 
the conditional sale. The cburt held the conditional sale 
valid against the attaching creditor, but in the course of the 
opinion in the case Parsons, C. J., said : "Had the demanda 
of thèse attaching creditors originated while the goo4s -were 
in.the possession of Tood&Worthly, [the conditional vsndees,] 
so that it might be fairly presumed that a false crédit was 
given them, or had they sold them bona fide for a valuable 
considération, our opinion would hâve been otherwise." This 
expression of opinion was not necessary to a décision of the 
case before the court, and afterwards, when a case did arise 
making it necessary to décide whether such sales were valid 
against creditors whose debts were contracted while the vendee 
was in possession of the property under such conditional pur- 
chase, the dictum in Hussey v. Thornton was disapproved, and 
Parker, C. J., who delivered the opinion of the court, said : "If 
the transaction is fraudulent, the vendor setting up a condi- 
tion to the sale, yet suffering the vendee to be in possession, 
exercising fuli rights over the property, with the intent and 
purpose of enabling him to obtaiii crédit on the strength of 
the property, he will not be able to avail himself of such con- 
dition, but the sale wiU be held to be absolute in regard to 
creditors. But if hona fide, and the object of the condition 
was merely security to the vendor, he shall not lose his prop- 
erty because some creditor of the vendee supposed it to belong 
to him." Ayer v. Bartlett, 6 Pick. 71. 

Later cases in the same state afiSrm the law as laid down 
in Ayer v. Bartlett, and it seems to be the settled doctrine of 
the courts in thia country. Arrington v. Houston, 38 Vt. 448 ; 
Bigelow v. Huntly, 8 Vt. 151 ; Buckmaster v. Smith, 22 Vt. 
203; Chaffe v. Sherman, 26 Vt. 237; BradXey v. Arnold, 16 
Vt. 382; Paiis v. Vale, 18 Vt. 277; Barrett v. Pritchard, 2 
Pick. 512; S. C. 13 Am. Dec. 449, note; Marston v. Bald- 



422 FEDBRAL BSFOBTEB. 

win, 17 Mass. 606; Merrill v, Binker, 1 Bald. C. C. E. 628; 
Blood V. Palmer, 11 Me. 414; AfiiZer v. Bascom, 28 Mo. 352; 
Rogers' Locomotive Works v. Lewis, 4 Dilloa, 158 ; S. C. 3 
Cent. L. J. 784. And it seems to me to be equally well set- 
tled that the vendor, wha bas been guilty of no lâches in 
asserting his right to the property, may recover it from a 
hona fide purchaser from the vendee. Coggill v. Hartford 
R. Go. 3 Gray, 545; BaUarà v. Bwrgett, 40 N. Y. 314; Big- 
elow V. Huntly, 8 Vt. 151; Sargent v. Metcalf, 5 Gray, (Mass.) 
306; Hart v. C arpenter, 24 Conn. 427; Parmelee v. Cather- 
wood, 36 Mo. 479; Griffin v. Pugh, 44 Mo. 326; Little v. 
Page, 44 Mo. 412; Berrner v. Puffer, 114 Mass. 378; Thomas 
V. Pfinters, 12 Ind. 383; Dunuar v. Raivles, 28 Ind. 322; 
Ijctlicy V. Harris, 8 lowa, 333; ILiMans v. Newton, 4 Fed. 
Ekp. 880. 

In this state the settled rule of the common law, that a 
purchaser of a chattel acquires no better title than his vendor 
poBsesBed, has not been changed by statute in its application 
to conditional sales ; and creditors and purchasers of the condi- 
tional vendee acquire no right to the property as against the 
vendor, who has been guilty of no fraud and no lâches in 
asserting his rights. If the property had been of a kind to 
be consumed in its use a différent question would be pre- 
sented. Counsel for défendants insist that conditional sales 
not reduced to writing, and acknowledged and recorded, are 
void against purchasers and creditors of the vendee under the 
statute of frauds of this state. Section 2957, Gantt's Di- 
gest. 

This section of the statute of frauds of this state originated 
in Virginia at an early day. Though applicable to ail goods 
and chattels, it is said to hâve had its origin in a practice con- 
nected with slave property. It had come to be comiuon for 
slave owners to transfer the mère possession and use of some 
portion of their slaves to memberg of their families — partic- 
ularly to daughters upon their marriage — by way of loan, or 
'ipon some verbal agreement or understanding whereby the 
property in the slaves did not pass with the possession. In this 
way, without the intervention of a trustée, the bénéficiai use of 
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the slaves was secured to the wife, free from the marital rights 
of the hnsband and the claims of hia creditors. The pos- 
session thus acquired was often continued for many years, 
under circumstances calculated to mislead persons dealing 
with the party in possession, and the object of the statute 
was to make the apparent ownership arising from such pos- 
session, whatever the nature of the bailment or trust might 
be, actual and effectuai against the real owner, in favor of 
creditors and purchasers of one who had so remained in pos- 
session for a period of five years. 

The section was adopted in Kantucky in 1796, and in the 
revision of the statutesof that Btate,in 1852, conditional sales 
were in ternis brought within its opération. It was adopted 
by the territories of Missouri and Arkansas, and by each of 
those States, and Illinois and Texas. As originally adopted 
by Kenfucky, and the territories of Missouri and Arkansas, 
and by the state of Missouri in her first code of laws, it read 
as followB, including the clause in brackets, which are in- 
serted for the purpose of calling attention to subséquent altér- 
ations : "Where any goods or ehattels shall be pretended to 
hâve been loaned to any person, with who m or those claiming 
under him possession shall bave remained for the space of 
five yearSjWithout demand made and pursued by our process 
of law on the part of the pretended lender ; or limitation shall 
be pretended to bave been naade of any use of property by 
way of condition, réservation, or remainder, [or otherwise in 
goods or ehattels, the possession whereof shall hâve so re- 
mained in another, as aforesaid,] the same shall be taken, as 
to ail creditors and purchasers of the persons so remainhig in 
possession, to be void, and that the absolute property is with 
the possession, unless siLch loan, réservation, or limitation of 
the use of property were dealared by will or deed in writing, 
proved or acknowledged, and recorded as required by this 
chapter." 

In the Eevised Statutes of this state the clause in brackets 
is omitted, except the words "in another." Whatever the 
design of this omission may hâve been — if, indeed, it was 
designed, ancl not a c'erical misprlGion — it is still clear that the 
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words "so remaîning in possession," in thc latter part of the 
section, refer to the "possession * * * for the space of 
flve years, " previously mentioned. If this be not so, then 
those words hâve nothing to rest on, and are meaningless. 
But they are not meaningless, They perform an important 
office, and make the five years' possession qualify the whole 
section. 

In the re vision o" 'he statutcs of Missouri, in 1835, the 
■words "as aforesaid," italicized in the clause in brackets, 
■were omitted; and in Miller v. Bascom, 28 Mo. 352, it was 
contended that a verbal conditional -sale of chattels was a 
"réservation or remainder, " in favor of a vendor, and void 
as against the creditors and purchasers of the vendee, with- 
out référence to the period of Lis possession. But the court 
held otherwise, and declared the act, notwithstanding the 
omission of thèse words, had no opération în such cases, 
unless the possession of the chattels had continued in the 
vendee for five years. 

And everywhere, and always, ît has been held that the 
possession in ail the cases of bailment, trust, condition or 
réservation embraced by the section must bave been contin- 
ued for five years before the owner's rights are affected. 

In the enrolled act there is a comma after the word 
"lender," and not a semicolon, as in the printed statute. 
Punctuation marks are no part of the English language, and 
connot be admitted to control the proper sensé of words used; 
but they are sometimes used in such a way as to lead to a 
misinterpretation of a statute on a casual reading, and such 
is the tendency of the erroneous punctuation in this section. 

Conceding, but not deeiding, that this section embraces 
conditional sales, still the defence based on it must fail, be- 
cause the possession of the vendees, under the conditional 
eales in thèse cases, was less than a year. 
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Daniels v. The Citizens' Ins. Co.* 
{Circuit Court, D. Indiana. January, 1881. ) 

1. WeITTEN IlîSTrEAHCB CONTHACTS— PAHOL EvIDENCB TO VaHT. 

Paroi évidence Is admissible to ascertain the parties intended 
to be insured by a written Insurance contract, although on the 
face of the contract there Is no ainbigulty concemlng the same. 
Si. Bame— Same— MABnras Ikbubance— Who Mat Bue— KiiowMiDaB op 
Agent — Estoppbl. 

The Citizens' Insurance Company, axorporation of Indiana, doing 
an Insurance business at Evansville, in that state, issued an open 
poUcy No. 38, to its own agents, Drew & Bennett, at BvansvlUe, 
to cover ail risks indorsed thereon, or eertified in Insurance slips 
to be covered thereby. It appointed Hudson & Bro., of Ohlo, to 
soUcit and obtain rlsks for It In the latter state, and, to avoid 
the laws of that state in relation to forelgn Insurance companies 
doîng business in the state issued slips to Hudson & Bro. covering 
such property, under the policy No. 38, issued to its agents at 
Eransville, as Hudson & Bro. migbt agrée to insure. Hudson Se 
Bro. obtained a rlsk from the plalntifC, Daniels, of $2,500 upon 2,- 
500 bushels of sait, then in a barge towed by the steamer Robin, 
and received the premium, $45, from Daniels therefor. The Insur- 
ance Company, through its agents, Hudson & Bro., issued au In- 
surance slip certifying that Hudson & Bro. were insured In the 
property therein described under policy No. 38 previously Is- 
sued to Drew & Bennett Hudson & Bro. had^ no interest in the 
sait. Eeld, îhat Daniels could sue the Insurance company tn bis 
own name upon the Insurance contract, and prove by paroi that 
tiie Insurance was taken out for his beneflt; that the Insurance 
company was bound to know what its agents, Hudson & Bro., 
knew, and could not set up their want of interest in the property, 
or that the contract, as shown by the policy No. 38 and the Insur- 
ance slip, was not légal and binding upon them. 

a PaBOL CoNTKAOT of iNSnEASOE. 

And hddyfurther, that e ven if the contract, as shown hj the writings^ 
was void for the reason that Hudson & Bro., while acting for the In- 
surance company, could not insure themselves, yet that Daniels could 
recover, as the writings and the paroi proof showed an agreement to 
insure Daniels, which was valid as a paroi contract of Insurance. 
4. Insurance — Loss Payable to Consignée— Wno Mat Sue. 

The Insurance slip insured Hudson & Bro. ; loss, if anv, payable to 
John K. Speed. The sait was c nsigned to Bpeed, and he yas ex 
pected to receive and pay draïts on account thereof, and to secur<»- 
him for such payments the loss was made payable to him. The prop- 
erty having been lost before any such paymmt was made by l^>éeâ, 
héld, that the suit was properly brought by Danlela In his own name. 

•Reported by Florien Glauque and J. 0. Harper, of the Cincinnati bar. 
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T. D. Lincoln, for plaintiff. 

Asa Iglehart, for défendant. 

Geesham, D. J. The complaint allèges that the Citizens' 
Insurance Company ia a corporation organized under the 
laws of Indiana, located at Evansville, and doing a gênerai 
marine insurance business"; that on the eighteenth day of 
December, 1878, the plaintilï was the owner of 2,500 bushels 
of sait, of the value of $2,500, then in a seaworthy barge in 
the Ohio river, at Middleport, Ohio, in tow of the steamer 
Eobin, and bound from Middleport to Memphis, Tennessee; 
that Hudson & Bro., citizens of Middleport, were agents of 
the Citizens* Insurance Company at that place in soliciting 
business ; that it was the praotice of the insurance company 
and its agents, Hudson & Brd., to give to persons who insured 
their property with said agents slips certifying that Hudson 
& Bro. were insured in the property therein described, under 
an open policy numbered 38, which the insurance company 
had previously issued to Drew & Bennett, its own managing 
agents at Evansville; that on the eighteenth of December, 
1878, Hudson & Bro., in considération of $45 paid to them 
by the plaintiff, agreed to insure him against the périls of 
the river in the snm of $2,-500 on his cargo of sait, the loss, 
if any, to be payable 60 days af ter proof ; that by the laws of 
Ohio no foreign insurance company was allowed to do busi- 
ness in that state without complying with certain enumerated 
conditions and obtaining from the cômmissioner of insurance 
a lioense; that the Citizens' Insurance Company adopted this 
mode of doing business, through its agents in Ohio, under the 
open policy numbered 38, and issuing certificates certifying 
that its own agents in Ohio were insured under said open 
policy, to avoid the provisions of the Ohio statute presoribing 
terms upon which foreign insurance companies might do 
business in that state ; that in putting the insurance in this 
form it was intended by the insurance company to insure 
Hudson- & Bro., on account of the plaintiff, in the eum of 
$2,500 on bis cargo of sait; that the sait had been shipped 
by the plaintiff to John K. Speed & Co., of Memphis, who was 
expected to make advances thereon and pay charges therefor, 
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for which reasons John K. Speed, one of the firm, was made 
appointée in the slip, or insurance certificsfcte, to receive the 
Insurance in case of loss for the plaintiff; that on the nine- 
teenth of December the barge was groundod while in tow of 
the steamer Eobin, and the' sait became a total loss by the 
périls insured against, and that the proof was, made of the 
loss and the plaintilï's interest therein. 

The défendant demurred to the complniiit, and it is in- 
BÏsted, in support of the demurrer, that the intention of the 
parties must be found in the open policy and the slip certify- 
ing that Hudson & Bro. were insured, and not the plaintiff; 
that there is nothing in either the open policy or slip indi- 
cating that Hudson & Bro. were insured as agents, or in any 
trust capacity, for the plaintiff or any one else; and that, 
being unambiguous, paroi évidence cannot be received to 
alter or modify the instruments sued on. 

Admitting the facts in the complaint to be true, as the 
demurrer does, the insurance company issued an open policy 
to its own agents at Evansville to cover ail risks in Ohio 
indorsed thereon or certified to bé côvered thereby. Agents 
were then employed in Ohio to solicit and trânsact business in 
that state, but, to évade the laws of that state, the insurance 
obtained by thèse agents was made to run in their own names ; 
the intention, however, being to insure, not tte property ôf the 
agents, but the property of ôthers, Hudson & Bro., of Mid- 
dleport, Ohio, were agents to represent the insurance Com- 
pany at that place. They received the premium from the 
plaintiff, and made olit and delivered to him a slip certifying 
that they, the agents, were insured under the open policy. 
The insurance company knew that the plaintiff, and not Hud- 
son & Bro., were the owners of the sait, and that the barge 
upon which it waé laden was seaiworthy, and in tow of the 
steamer Eobin, bound for Memphis. In short, the insur- 
ance company knew everything that was material to the risk, 
and that it was the purpose by this arrangement to insure 
the property, not of Hudson & Bro., but of the plaintiff. 

After adopting this unusual, not to say questionable, mode 
of doing business to évade the laws of Ohio, the contract 
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ehould be enforced according to the real intention of the 
parties. Having taken the plaintiff's money, and induced 
him to beiieve that he was insured, the insurance company 
■will not be allowed to say that the contract is void because 
the effort to make it conform to the rules of law was a fail- 
ure. The insurance company is bound by the aets of Hud- 
son à Bro. What the agent knew the principal must be held 
to bave known. The plaintiff paid his premium to the insur- 
ance company, and for its own purposes it put the insurance 
in the name of its own agents, and delivered the written 
instrument to the plaintiff as évidence that he was insured. 
Effect should be given to the plain intention of the parties by 
allowing the plaintiff to prove by paroi that the insurance 
was put in the name of Hudson & Bro. for his benefit. 
Courts take notice of the well-known method of doing insur- 
ance business. Underwriters are trusted to, make, their pol- 
icies express the intentions of the parties. Few stop to read 
and study their policies before accepting thepi and paying 
their premiums. : Knowing that ;they are thus trusted, under- 
wjiters must ac-t in the utmost good faith with those who deal 
with them. In applying insurance contracts to the proper 
subject-matter, and the party or parties intended to be covered 
by the risk, courts hâve been libéral in receiving paroi testi- 
mony in fa ver of the assured, It is well-settled that when a 
written contract is made by an "agent, in his own name, the 
undisclosed principal may sue upon it and prove by paroi évi- 
dence that the contract was made for his bepefit ; and this 
may be done although the other. party had no knowledge of 
the agency and supposed that he was dealing with one who 
was aoting for himself . Huntington v. Knox, 7 Cush. 371 ; 
Story on Agency, § 61. 

In Insurance Go. v. Chase, 5 Wallace, 509, William Chase, J. 
W. Mungen, and three others were trustées of a church, and 
beld the légal title to it in trust for the society. Mungen was 
also agent of the Howard Insurance Company. As such agent 
he took a fire risk of $5,000 for his company on the church 
property, in favor of William Chase, who paid the premium 
eut of bis private means on account of the parish, with the 
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assent oî hîs co trustées. Tïie sdéiety was' inSebted to Will- 
iam Chase, and the policy was màde payable, in case of loBS, 
to G. M. Chase. ïhe church wàs destroyed by fire, the insur- 
ance company refused to pay the loss, and G. M. Chase, the 
payée in the policy, bronght suit. ' The déclaration averred 
that William Chase, being the owner in trust for the Union 
Congregational church for a pfemium paid in money, effected 
the insuranee. The court held that the action could be main- 
tained for the fuU amount 6î the policy, although William 
Chase was but one of five trustées. 

In the case of Shawmut Sugar Refining Co. v. Hampden Ins. 
Co. 12 Gray, 540, the policy was to P. E. Kingman and oth- 
ers, of Boston, on their sugars, payable in case of loss to the 
Shawmut Sugar Eeûning Company. The property belonged 
to a corporation in whioh P. |B. Kingman aiidothers were 
stockholders. Their only interest in the company was as 
stockholders. ' There was nO reformation of the policy, and 
the plaintiff ^ecovered, notwithstanding the familiar rule tjiat 
paroi évidence cannot be received to contradiety vary, or ex- 
plàin a. written çontract. If apolicy rûns to A. B. for whom 
it may poncern, or A. B. as agent or in sonje trust capacity, an 
action at law may be brought, in case of lossj in the name of 
A. B., disclosing the name of th^ real party in interest, Orby 
the real owner of tho property. Rider v. The Océan Ins.Co. 
20Pick.259. 

That being the case if a written çontract made in the 
name of one person, not an agent, but really for the benefit 
of another, from whom the considération moves, as iù thia 
case, there is no good reason why the latter may not sue on 
it in his own name and prove by paroi évidence that the çon- 
tract was made for his benefit. In support of the plaintiff's 
right to maintain the action in his own name, see, also, Arch- 
angel v. Thompson, 2 Camp. 620; Thompson v. Railroad Co. 6 
Wall. 137; Insurance Co. v. Wilson, 6 Ohio St. 561; Anson v. 
Winneshiek Ins. Co. 23 lowa, 85. 

If the written çontract should be held void for the reason 
that Hudson & Bro., while acting for the Insurance com- 
pany, could not insure themselves, the défendant is equallj 
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unfortunate, for tben we bave a paroi con tract of insurance. 
As w« hâve already seen, ail the facts material to the risk 
were known to the insurance company, and it agreed to insure 
the plaintiff on his cargo of sait for $45. The premium was 
paid, and the agreement was complète in ail its parts before 
any effort was made to reduce it to writing. 

It is now well settled that contracts of insurance may be 
made by paroi unless prohibited by statute. Relief Ins. Co. 
V. Eggleston, 96 Ù. S. 674; Sanborn v. Fireman's Ins. Co. 16 
Gray, 448. 

The demurrer is overruled. 



Gaedneb V. Union Centeal Life Ins. Co.* 

{Circuit Court, S. D. Ohio. December, 1880.) 
1. LwE Insubancie — Intbrest dpos Loaks — Pbemiums — PoLicr Con- 

STEtrCTION — PORFBIT0RB. 

Where a paid-up policy for $1,500, isBued on the surrender of a 
préviens policy, recited as a part of the considération for its issuance 
" the annual interest of $24.18 to be paid on or before the twenty- 
eighth day of Gctober in every year during the continuance of thia 
policy, and of ail loans outstanding" thereon, and aclcnowledged 
the receipt of a sura entitling the assured, under the original policy, 
to a paid-up policy for $1,.^00, the following indorsements appeared 
upon the policies: On the original, "Loans ont, $403;" and on 
the paiàiup policy, " Loana outstanding on Oint. Mutual policy 1789, 
sun-endered, $403;" and there was no other évidence as to how 
the amount of interest was arrived at, or tte condition in which 
the principal was held. The policy provided that the non-pay- 
ment of " premium a, * * * on or before thé day upon which 
they became due," forfeited the policy ; and the annual interest was 
not paid. IJçld, that the sum of $403 v/as a loan, and that the annual 
interest si ipnlated for was not a premium, the non-nayment of which 
would forfeit the policy. 

The policy sued on was a paid-up endowment policy. It 
matured on the twenty-eighth of October, 1879, during the 
life of the assured. 

*Reported by Messrs. Florien Glauque and J. 0. Harper, of the Omcin- 

nati bar. , , 



GARDNEE V. UNION CENTRAL LIFE IKB. CO. 431 

The case was submiited to the court on an agreed statè- 
ment of facts. From ttiat it appeared tliat hb interést hàd 
been paid after the paid-up policy was issued. The other 
facts appear in the opinion. 

L. H. Swormstedt, for plaintiff. 

Matthews, Ramsey é Matthews, for défendant. 

Swing, D. J. This is an action brongHt by the plaintiff 
upon a policy of insurance issued by the ' défendant to thè 
plaintiff on the thirtieth day of December, A. D. 18Î2. The 
policy says that "this policy of insurance witnesses that the 
Union Central Life Insurance Company, in considération of 
the surrender of Cincinnati Mutual policy 1789, the repré- 
sentations made to them in the application for this policy, 
and the sum of $1,598.70 to them in hand paid by Catherine, 
wife of Thomas J. G-ardner, on policy No. 1789, paid on the 
non-forfeiture plan, and which policy and divîdends are this 
day surrenderôd, and by agreement thereqn rèplaced by this 
présent policy, and of the annuàl interést of $24.18 to be 
paid on or before the twenty-eighth day of Octôber in every" 
year during the continuanee of this policy, aiid of ail loans 
outstanding upon this policy, do insure the life of Thomas J. 
Gardner in the amount of $1,500, without participation in 
profits, for the term of seven years, ending on the twenty- 
eighth day of October, 1879." - i ■- 

The policy contains a clause that it is issued and accepted 
upon thô^ express conditions contained upon "the back of the 
policy. The third of said conditions is thàt 'the {jremiums 
should be paid on or before the dajr upon w'hich théy beéatne 
due at the office of said company in Cincinnati, or to their 
duly authorized agents, when they produce receipts si^ed by 
the président, vice-président, or secretary. ' Ahd'the ërghth 
condition provides that in case of the violation of the fore- 
going condition, or any of them, * * * this policy 
should become void; and the riinth condition is that shoilld 
this policy become nuU and void by reason oFtheviblation of 
the foregoing conditiohs, or any of therià, ail payments toadé 
thereon shall be foirfeited to said company. On thé back of 
said policy is printed; "Loans On policy N6.," ànd in figures 
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"10,148 ;" and below it, in print, "Doll.," and in writing, "Dec. 
30, 1872, loans outstanding on Cint. Mut. policy 1789, sur- 
rendered, $403," 

There is no proof in the case which shows what payments 
had been made by the assured under the policy surrendered, 
but by the terms of the policy it was provided that a paid-up 
policy should be issued upon its surrender for an équitable 
sum, which should be, for three years' premiums, at least 
$1,500. 

The date of that policy was October 28, 1869, and the date 
of the présent was the twentieth dayof December, 1S72; but 
payments of interest are provided for from the twenty-eighth 
of October, so that it is fair to say three years' premiums had 
been paid when this policy was issued. And, besides, the 
annual premiums upon the first policy were $532.90, and the 
amount aeknowledged as received in this policy is $1,598.70, 
which is the amount of three years' annual premiums. 

There is no testimony in the case, outside the policy of 
insurance, which shows how the sum of $24.18 interest pro- 
vided to be paid was arrived at, or in what condition the prin- 
cipal upon which this interest was to be paid was held by 
the Cincinnati Mutual. There is upon the policy of that 
Company a pencil mémorandum of "Loans out, $403," and 
the indorsement upon the policy in suit hereinbefore re- 
ferred to. 

By the agreed statement of fact it is shown that the Union 
Central Life, by an agreement with the Cincinnati Mutual, 
assumed the liabilities of said company upon ail its outstaïad- 
ing policies, and that in pursuance of said agreement the 
policy in suit was issued. The issuing of the new policy 
must, therefore, be treated as if the Cincinnati Mutual had 
issued to the parties a paid-up policy for the amount specifled, 
for this policy is in fulfilment of their contract. If, at that 
time, the Cincinnati Mutual held the notes of the assured for 
a part of the annual premiums of the three years, and instead 
of requiring their payment transferred them to the Union 
Central Life, who, in issuing the new policy, instead of re- 
quiring their payment, agreed to treat them as a loan upon 
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the policy, requiring tbe assured to pay interest annually 
upon them, it certainly could not be claimed that such inter- 
est should be treated as a premium to be paid upon tbe 
paid-up policy. Griggsby y. Ins. Co. 10 Bush, 310. Itwould 
seem clear that the parties to this paid-up policy regarded 
this sum of $403 as a loan, and they made no provision for 
tbe forfeiture of tbe policy for tbe non-payment of th© inter- 
est thereon; and it would be a strained construction to say 
that tbe interest provided for in tbe body of the policy was a 
premium, within the letter or spirit of the third condition, the 
non-payment of whicb would make a forfeiture of tbe policy 
which bad been paid up. Tbis construction works no injus- 
tice to the défendant, for its debt, with tbe interest, is a lien 
upon tbe policy; it must be deducted, and tbe plaintiff re- 
receives only the balance, which seems his équitable right. 
Ins. Co. V. DÙcker, 95 U. S. 269. 

Judgment for plaintiff for tbe amount of the policy, lésa the 
loan of $4.03, with interest thereon. 



ElOABD V, InHABITANTS OP THE ToWNSHTP OP NeW PeOT 

IDENCE. 

[Circuit Oowrt, D. New Jersey. January 26, 1881.) 

1. Pmîading — Practicb Act op New Jeesbt, {{ 103-4, 110. 

The Practice Act of the state of New Jersey (sections 103-4) requirea 
the plaintif! to file his déclaration against the défendant within 30 
days after being returned " summoned," and the défendant his plea 
within 30 days after the expiration of the time limited or granted for 
flling the déclaration ; and provides (section 110) that if any party 
shall not file his pleaJing in the cause within the time required by 
law, and shall file the same after the expiration of such time, he shall 
give the adverse party notice in writing of the time of âling such 
pleWing, and that the adverse party shall not be required to plead in 
reply thereto untU ruled so to do. Held, under such statuts, where a 
déclaration was not flled within the time required by làw, but within 
the time in which the défendant consented that it might be filed, 
that the défendant was not required to plead until ao ruled by the 
plaintiff.— [Ed. 

In Debt. Motion to set aside judgment. 
v.5,no.5 — 28 
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Wm. A. Lewis, for plaintiff. 

McGarter ê Keen, for défendant, 

Nixon, D. J. This is a motion to open and set aside a 
judgment as improvidently entered. The summons in the 
case was retumable on the twenty-tbird of March, 1880. 
Before the time expired for filing the déclaration, to-mt, on 
the twenty-first of April, the attorneys for the défendant cor- 
poration signed a consent in writing, as foUows : " We hereby 
consent and agrée that the time within which plaintiff's 
déclaration in the above cause may be filed, be extended 30 
days from date, to-wit, until the twenty-second day of May 
next." 

On the eighteenth day of May, before the expiration of the 
extended time, the plaintiff filed his déclaration and gave 
written notice thereof to the attorneys of the défendant, and, 
at their request, furnished to them a copy of the déclaration 
as filed. 

No further steps seem to hâve been taken in the cause 
until the twenty-second day of November following, when the 
plaintiff entered a rule for judgment by default, and had his 
damages assessed by the clerk of the court. 

Is such' a judgment regular? By section 914 of the Ee- 
vised Statutes of the United States the practice, pleadings, 
and forms and modes of proceeding in civil causes, other than 
equity and admiralty causes, in the circuit and district courts, 
shall conform, as near as may be, to the practice, pleadings, 
and forms and modes of proceeding existing at the time 
in like causes, in the courts of record of the state within 
which such circuit and district courts are held, any rule of 
court to the contrary notwithstanding. 

It hence becomes neoessary to turn to the statutes and the 
rules of the law courts of the state to ascertain the forms and 
modes of proceeding in such a case. 

Under the Practice Aot of New Jersey, (§§ 108-4,) the 
plaintiff is required to file his déclaration against the de- 
fendant within 30 days after being returned "summoned," 
and the défendant his plea within 30 days after the expira- 
tioa of the time limited or granted for filing the déclaration. 
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By section 110 of the same act, if any party shall not file hig 
pleading in the cause within the time required by law, and 
shall file the same àfter the expiration of such time, he shall 
give the adverse party notice in writing of the timè of filing 
such pleading, and the adverse party shall not be required to 
plead in reply thereto until ruled so to do. 

It is admitted that the déclaration was not filed within the 
time required by law, but within the time in which the défend- 
ant consented that it might be filed. What was the légal 
opération of such consent? It estopped the défendant from 
taking advantage of the lâches of the plaintif in regard te 
the time of filing the déclaration, but it had no other effect. 
It cannot properly be construed, as the counsel for the plain- 
tiff insists, into a waiver of any right which resulted to the 
défendant by extending the time, and the last clause' of sec- 
tion 110, supra, absolved the défendant frotn the duty of 
putting in any plea, when the déclaration is not filed within 
the time required by law, until ruled so to do by the plaintiflF. 

As no rule was taken, the judginent is irregular. 

This view renders it unnecessary to consider the other 
ground of irregularity taken by the défendant, under section 
113 of the Practice Act, viz., that the plaintif ought to hâve 
moved for his judgment at the opening of the next term of 
the court after the default, and that, having failed so to do, 
he was not authorized to enter a judgment, during the con- 
tinuancç.of the term, without an order of the court. 

The 3u|.^ent is set aside. The plaintif bas leave to enter 
a rule that the défendant plead within 20 days after service 
of the rule, or that judgment be entered for waut of a plex. 
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Whalen V. Sheridan. 
{OireuU Court, 8. D. New York. August 19, 1880.) 

1. Phactice— BrcLS of Exception— Filing After Tekm. 

The power to reduce exceptions taken at trial to form, and hâve 
tliem signed and flled, is conflned, under ordinary circumstances, to 
the term at which the jiidgment was rendered. 

MvMer v. Elilen, 91 U. S. 251. 

2. Bamb — Samk — Samb. 

A stay of prpceedings was granted plaintift for 60 days from August 
27, 1879, in order to enable him to prépare a bill of exceptions. Judg- 
ment was subsequently rendered December 27, 1879, and the term at 
which it was entered expired April 3, 1880. Held, under thèse cir- 
cumstances, that a motion to file a bill of exceptions after the expira- 
tion of the term, upon the ground of sicknèss from about February 
25th to the latter part of May, 1880, and subséquent poverty owing to 
such protracted sicknèss, should be denied. 

3. Same— Same — New Ïobk Code dp Practicb. 

The rules of the New York Code of Practice hâve no application to 
writs of error and bills of exception in the United States courts. — [Ed. 

Motion for leave to fila and serve a bill of exceptions nunc 
pro tune. 

Scott Lord and C. C. Egan, for plaintiff. 

S. B. Cl'arke, Ass't Dist. Att'y, for défendant. 

Choate, D. J. This is a niotion for leave to file and serve 
a bill of exceptions nune pro tune ûnder the following eircum- 
stances : The action was for damages alleged to haye been 
caused by a trespass committed in 1867. At tfté Dotober 
term, 1878, on the twentieth day of December, 1878, the de- 
fendant had a verdict, and thëreupon a stay of proeeedings 
for 60 days was granted to the plaintiff. On the eighteenth 
of February, 1879, on the plaintiff's motion, a further stay 
of 60 days, after a motion for a new trial should be decided, 
■was granted for the purpose of enabling the plaintiff to pré- 
pare a bill of exceptions. In April, 1879, the motion for a 
new trial was argued, and on the twenty-eighth of August, 
1879, an order was entered denying the motion for a new 
trial. On the twenty-seventh of December, 1879, judgment 
was entered for the défendant on the verdict, and for his 
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costs. On the thirteehth of April, 1880, a writ ot error #as 
allowed, bond filed, and citation served. On the same day a 
proposed bill of exceptions was served on defendant's attor- 
ney, and returned to the plaintiff's attorney. On the twelfth 
of Aiigust, 1880, this motion is made. The plaintiff's affi- 
davit shows that from about the twenty-fifth of Pebruary to 
the latter part of May, 1880, he was confined to his bed by 
severe sickness, and. unable to attend to business ; that when 
he partially recovered "he was unable, though continually 
endeavoring for a long period of time, owing to his proverty, 
sooner to serve exceptions, as, owing mainly to such protracted 
sickness, he had no means to pay counsel to prépare the same." 
The term of the court at which the judgment was entered 
expired April 3, 1880. ' 

It is entirely clear that upon thèse facts the motion must 
be denied. The rule goveming the case is thus laid down by 
the suprême court in Muller v. EMers, 91- U. 8. 251 : "As 
early as Watton v. U. S. 9 Wheat. 651, the power to reduce 
exceptions taken at the trial toform, and to hâve them signed 
and filed, was,.under ordinary circumstances, confined to a 
time not later tban the term at which the judgment was rén- 
dered. This, we think, is the true rule, and one to, which 
there shohld be no exceptions, without an express order çf 
the court during the term, or consent of the parties, saye 
under very extraordinary circumstances." Without consider- 
ing the question raised by defendant's counsel of the power of 
the court to grant the motion, it is enough to say that the 
plaintiff fails entirely to show any extraordinary circum- 
stances justifying the exercise pf the power. He had 60 days 
from August 27, 1879, expressly granted for the purpose of 
preparing his exceptions. The term continued till the third 
of April, and during ail this time he neither shows any dis- 
ability on his part, nor makes any explanation of his delay 
and failure to act, which can be accepted as a satisfactory 
excuse for inaction. He did not even ask the court, during 
the term, to extend his time to prépare his bill of exceptions, 
nor does he show any excuse for not asking further time. 
To grant the motion would be a mère évasion of the rule de- 
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clared by the suprême court as applicable to such cases. 
See, also, Herbert v. Butler, 14 Blatchf . 357 ; Eagle ManuJ 'g 
Go. T. Draper, Id. 334, 

It is suggested that the rules of practice, under the New 
York code of procédure, entitle the plaintiff to relief. The 
rules of the state code of practice can hâve no application to 
writs of error and bills of exception in the United States 
courts — ^proceedings entirely unknown in the state practice in 
civil causes. 

Motion denied. 



United States v. Fotjb Stand Casks, etc.* 

(Circuit Court, E. D. Pennsylvania. January 31, 1881.) 

1. Revenub Laws — Distillkd Spiiuts — Failuke to Stamp "Stand 
CaBKS" — FOKFBITURB— 'Conbtkuction DP Statute. 

" Stand casks," forming part of the flxtures of a retail liquor saloon, 
and used for holding distilled spirits, are not required to be stamped, 
and their contents are not liable to forfeiture under section 32»9, Rev. 
St., beeause of tiie absence of suchyStamp. 

Appeal frôm decree of district court dismissing a lîbel of 
information for forfeiture against certain easkis of distilled 
spirits. The district court had held that the contents of 
large ornamental casks, foxming part of the fixtures of a retail 
liquor store, and known as "stand casks," were not liable to 
forfeiture under section 3289, Eev. St., for want of a stamp. 
The case and opinion of the court were fuUy reported in 3 
Fed. Eep. 20. The United States appealed to the circuit 
court. 

Jolin K. Valentine, U. S. Dist. Att'y, for appellant. 

Richard P. White, for appellee. 

Decree affirmed, (no opinion.) 

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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Eois V. Merriam. 
(Circuit Court, D. N'cbraska. November 10, 1880.) 
ToiD Tax Sale — Lien of Vendée fou Taxes Paid — Inteebst. 

In Equity. 

C. W. Seymour, for complainant. 

E. F. Warren, for respondent. 

This cause was brought to set aside the tax deed of the 
ïespondent, and was decided by Judge McCrary, who held 
that the ruling of the state courts, in their interprétation of 
the statutes of their respective states, in thèse tax cases, 
would be followed by this court ordinarily, and in this case 
the report of the master is ratified and confirmed, as follows : 

First. The complainant was the owner and in peaccable 
possession of lots 1, 2, 3, i, 5, and 6, block 168, Nebraska 
City, Nebraska. 

Second. On the twenty-third of Pebruary, A, D. 1876, the 
said lots above described were sold by the then treasurer of 
Otoe county for the delinquent taxes of 1873, at private sale, 
to the assigner of the respondent, Merriam. 

Third. The holder and owner of said tax certificate bas paid 
the taxes upon said lots both priOr and subséquent to said 
date. That frora 1869 to 1875 the complainant had abun- 
dance of personal property in Otoe county out of which said 
taxes might hâve been made. Gen. St. 916; 4 Neb. 139; 8 
Neb. 59; 7 Neb. 119, 123. 

Fourth. The said tax sale of said real estate was illégal and 
void, and that said pretended tax deed is void upon its face. 
•6 Neb. 236 ; New Eev. vol. 445, 453 ; New Eev. vol. 445, 447 ; 
Eev. Laws, §§ 113, 112. 

Fifth. That the respondent be subrogated to the rights of 
ihe county, and decreed to hâve a lien upon said real estate 
for ail the taxes by him paid, with 12 per cent, interest frbm 
the date of sdch payment, and that the respondent pay the 
<;osts of this action. 8 Neb. 92; Gen. St. 922, § 64. 
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Sixth. That the decree in this case draw 10 per cent, interest 
from the date of the master's report ; and that the complain- 
ant hâve until May 12, 1881, to satisfj the decree. 



In re Clerk's Chaeges pob Servioes Eendeebd iîî Ei,eo- 
TION Cases Ebmovbd to United States Couet, etc. 

(District Court, D. Delaware. January 7, 1881.) 

1. diEEK's Chaeges— Feb Bill— Rev. St. } 828. 

Services by a clerk of a United States court, whether ordered by the 
duly-appointed offlcers of the government, or imposed by a statute of 
the United States, are proper charges against the United States if 
such services are covered by the terms of the fee bill. Rev. St. § 828. 

2. Bamb— Rbmovai, of Election Cases — Seakch in Bankruptcy Cases 

— AjmtJAL Repobt. 

The government is responsible for clerk's charges for necessary 
services on the removal of élection cases from a state court to a United 
States circuit court under section 643 of the Revised Statutes; but is 
not liable under said fee bill for a clerk's charge of 15 cents for scarch 
in bankruptcy cases, in order to make up bis report No. 1, in bank- 
ruptcy, because said charge does not legally oome within the terms of 
said fee bill. 

This is an application by the clerk of the United States 
courts for this district upon the passage of his semi-annual 
account current of fées against the government for the allow- 
ance of certain charges in élection cases, removed into the 
circuit court from the state court in this district, under the 
provision of section 643, U. S. Rev. St., and also for a certain 
charge of 15 cents for searching^for adjudications of bank- 
ruptcy in each pending case, made necessary in order to com- 
pile his annual report No. 1 in bankruptcy, under the pro- 
visions of section 19, act of June 22, 1874. 

Claimant, for himself. 

District Attmney, contra, 

Bkadfoed, D. J. With regard to the first point, it may be 
observed that the clerk is the only fédéral officer of court not 
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paid in part by an annual salary from the govemment. His 
compensation is limited, and fixed by the fee bill of 1853, now 
section 828, U. S. Eev. St. There is no provision to be found 
therein requiring the clerit to perform gratuitous services on 
behalf of the government, nor would it be just that he should 
be required to do so, unleas a small annual salary were given 
him, as in the marshal's and district attorney's cases. His 
relations with the government in this respect, therefore, are 
exactly the same as with individuals. Whatever services it 
requires of him, if they oome legitimately within the terms 
of his schedule of fées in section 828, U. S. Eev. St., and 
•whether ordered by a departmental officiai, or imposed by a 
statute, must be paid for accordiug to that schedule. The 
inquiry hère then is, does section 6é3, U. S. Eev. St., require 
the performance of suoh duties and services by the clerk ? We 
think unquestionably it does; it requires, when the proper 
pétition and certiflcate has been filed alleging that a criminal 
prosecution has been commenced in a state court against the 
petitioner for acts done by him while in the discharge of his 
duty as spécial deputy marshal, duly appointed and qualified 
to act as such at an élection for a représentative in congress, 
as in this case, or while in the discharge of this duty as a 
revenue officer, that the clerk shall file said pétition, and 
"shall enter" the cause upon the docket of the circuit court 
as pending, and "shall issue" duplicate writs of haheas cor- 
pus, etc. The language is imperative and mandatory, and no 
discrétion is lef t to the clerk to refuse to perform the services, 
unless the fées for the same be paid by the petitioner. We 
think the United States is clearly responsible for the payment 
of thèse charges. We are farther informed that in 12 cases 
lately settled in our own circuit court. Nos. 1 to 12, June 
term, A. D. 1874, being suits at law by certain proprietors 
and masters of coal barges against William D. Nolen and 
others, the collecter of this port and other revenue oÊQcials, 
for damages on account of alleged illégal seizure by said offi- 
ciais while acting in the discharge of their duties, judgment 
for costs was confessed by the district attorney on behalf of 
said défendants, and the costs were paid by the government 
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imder tlie instructions of the sficretary of the treasury. "We 
cannot see the différence between the responsibility of the 
government for mandatory and neeessary costs incurred in 
the defence of cases against spécial deputy marshals, acting 
in discharge of their duties under provisions of section 643 
aforesaid, and the thus-admitted responsibility of the United 
States for costs incurred in defence of revenue officiais under 
the same section. The clerk's aceount for this service is- 
therefore approved. 

With regard to the other point, section 19, act of June 22, 
1874, docs undoubtedly require, under heavy penalties, the 
clerk to report to the attorney gênerai "the number of ail such 
cases [bankruptcy] disposed of," and "the disposition of ail 
such cases." This réquisition makes it imperative upon th& 
clerk to examine and search ail pending cases in bankruptcy 
for decrees of bankrupt's adjudication, of bankrupt's dis- 
charge, and of the assignee's discharge, in order to make up 
the report required, and if such search came within the lit- 
eral terms of the fee bill, section 828, U. S, Eev. St., the elaim 
would unquestionably be valid. The words of the section 
upon whieh the elaim is made are as follows : "For every 
Bearch for any particular mortgage, judgment, or other lien, 
16 cents." 

It is true that an adjudication of bankruptcy is a "deoree," 
and the fee for the search for a decree is 15 cents, and if the 
act stopped hère the clerk would be entitled; but it goes fur- 
ther : the language is, "decree or other lien." An adjudication 
of bankruptcy is not a decree establishing or constituting a 
lien. It is generally of an opposite character, and opérâtes 
to prevent the acquisition of liens. The services, therefore, 
are not technically and literally within the terms of the act, 
and although doubtless much more troublesome and difficult 
to make than an ordinary search, the charge for the same 
must be disallowed. 

The aecounts will therefore be passed upon the neeessary 
altérations being made. 
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In re Thomas Wood, Bankrupt.* 

{District Court, 8. D. Ohio. January, 1881.) 

1. HtTf3ii»iro AKD WiFE— Sepaeate Property op Wifb— Mohet OnrEN 

TO Heb— Ohio Aot, April 3, 1861. 

In Ohio, prior to tbe passage of the oct of April 8, 1861, (68 Ohio 
Laws, 54,) money received by the wife became the property of the 
husband, unlesa the acts accompanying the gift imparted a différent 
character to it ; thus, if it was accompanied by an unequivocal décla- 
ration tbat it was for her separate use, it did not vest in the husband, 
but became her separate property. 

2. Bame. 

Under the évidence in this case the money received by tbe wife prier 
to 1861 hdd to bave been her separate property. 

5. Sahe. 

The sums received by lier after the passage of the aot of April 3, 
1861, by the terms thereof became her separate property. 
4. Kbsuiiting Trust — Paymbnt of Purchasb Moset — SuBSEQtrEur Ad- 

VANCES. 

When the purchase money is paid by A., and the title taken by B., 
to raise a resulting trust for the beneflt of A. the entire purchase 
money must hâve been paid by A.; or, if he paid a part only, such 
part must hâve been paid for some aliquot part of the property,— as a 
third or a fourth, — and such part must be ascertained witb certainty, 
and such trust must arise at the time of purchase ; it cannot arise by 
after advancea. 

6. BaNKHUPTCY— CONVEYANCEB IN EXECUTION OP Ck)NTBACT. 

In bankruptcy, to support conveyances as made in pursuance and 
exécution of a prior agreement, the terms of the agreement must hâve 
been deflnite and spécifie, and must be clearly establishod by compé- 
tent testimony. 

6. Debtob and Cheditor— Husband and Wipb. 

A wife may become a créditer of her husband. ' 

1, Bankeuptoy— SETTiNa Abide Convbtanobs— Resulting Trust— Ex- 
ecution OP CîoNTBACT — Repeiibnce — Phefeerbd Creditor. 

In aproceeding by an assignée in bankruptcy, to set aside a convey- 
ance of land by a husband to his wife, throughs^nintermediate party, it 
appeared that she had received varioUs sumsof money from relatives, 
to be invested in a home for her, (her separate property, and so recog- 
nized by the husband,) and $1,000 thereof was used in building and 
furnishing a house upon the land in question. The title to the land 
was in the husband' s name. At the time of the conveyance the hus- 
band was insolvent. Held, that there was no resulting trust in favor 

*Reported by Messrs. Florien Glauque and J.C. Ilarper, of the Cincin- 
nati bar. 
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of the wife ; that the conveyances cannot he sustained as in exécution 
of a contract to convey ; that the wife was a créditer of the liusband, 
and the conveyances were made to give her a préférence, and must, 
therefore, be set aside. But, to the extent of the $1,000, she has au 
equity superior to other creditors, and should be flrst paid out of tlie 
proceeds. . , 

8. Ohio— Etidbncb— HtrsBAifD and Wife. 

When, under the laws of Ohio, the testimony of husband and wife 
Is incompétent. 

9. HOMBSTBAD — DoWBB— INTBBBST 

In Bankruptcy. 

Exceptions to the report and findings of the register. 

W. W. Young, for assignée. 

Dévore dt Evans, for Mrs. Wood. 

Swing, D. J. This case was referred to the register, and, 
from the report filed herein, we find that on the eleventh day 
of April, 1878, Thomas Wood executed to Sylvannus P. Evans 
a deed for 40 acres of land, and on the same day the said 
Evans conveyed to Eliza Wood, the vrife of the bankrupt, the 
same land. The assignée attacks thèse conveyances as fraud- 
ulent, and the register reports that the conveyances v?ere valid 
conveyances as against the creditors, and to this report and 
finding the assignée excepta. 

On the part of the wife it îs claimed that certain of her 
moneys were used by the husband in payment of the land, 
and in building of the house, under an agreement or under- 
standing that she should hâve land for it, or that it should be 
secured by the land. This is denied by the assignée. It is 
also claimed by the assignée that the only évidence upon this 
question is that by the husband and the wife, and that by the 
statute of Ohio they cannot be witnesses concerning any com- 
munication made by one to the other, or act done by either 
in the présence of the other, and therefore ail the testimony 
upon this point must be ruled out. Let us see what the évi- 
dence, outside of communications and acts between the hus- 
band and the wife, establishes : 

First, the évidence of Thomas Wood is clear that there was 
received, either by him for her or by her, the following sums 
of moneys from her brothers and from her mother's estate : 
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In 1855, from W- S. McGovie, $550; in 1857,.from a par- 
tition suit of her mother's property, |29Q; and in 1857,, from 
W. S. McGovic, exécuter of Leroy McGpyic, $550; in 1863, 
$300 from W. S. McGovic; and in 1864, from the executors 
pf W. S, McGovic, $495. Eliza Wood also.testifies clearly 
that thèse sums were received by her frona thèse several 
sources. And I may remark that the parties offered to intro- 
duoe in évidence four letters req^ived by the parties inclosing 
the drafts, but thèse were, I think, improperly excluded by 
the register. There çan, I think, be no dispute as to the wife 
having received, as her own money, thèse several sums, and 
this fact is established by évidence outside of any communi- 
cation or act between them. One thousand three hundred 
and ninety dollars of this was received by her prior to the pas- 
sage of the act of 1861,* and $795 of it after the passage of that 
act. Prior to the passage of that act, by the common law 
the money received by the wife became the property of the 
husband, unless a différent character was imparted to it by 
the title by which it was received. But if the gift of this 
money was accompanied by an unequivocal déclaration that 
it was to and for her own separate use, it would not vost in 
the husband, but would remajn the separate property of the 
wife. Quigly v. Graham, 18 Ohio St. 42 ; Kesner v. Trigg, 98 
U. S. 54. 

The évidence of the wife and husband is clear and explicit 
that $1,000 of this money was used in building the house and 
furnishing it. And the wife testifies clearly that when the 
money was remitted to her by her brother and put into the 
house, it was with the directions that it was to be for her a, 
home; and the husband testifies clearly that that sum was 
put in the house as her money, and that it was not received 
by him as his own money but as the money of the wife, so 
that the donors — ra regard to the $1,000, by their direction 
as to the investment and use for which this money was to be 
held — stamped upon it the character of the separate property 
«f the wife, and the husband never asserted to it any'title by 
virtue of his marital rights, but treated it as her separato 
*Act of April 3, 1861, 68 Ohio Lawg, 64.— Bkp; 
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prôperty. But it was différent with regard to the $290 re- 
ceived by him from her mother's estate; no such separate 
quality was imparted to it, and it became the prôperty of the 
husband. As to the sum of $300 received from her brothers 
in 1862, and that of $495 received from thém in 1864, by the 
law of Ohio it was the separate prôperty of the wife, and the 
husband had no title to it. As to the sum of $44 in 1877, 
and that of $45 in 1878, the only proof of the payment of 
thèse is by the wife that she paid it to him, and by him that 
he received it from her. I think, under the law of Ohio, this 
évidence will hâve to be excluded, which, as to thèse items, 
leaves them without proof. 

Let us now go back to the question of the rights of the wife 
growing out of the investment of the $1,000 in building and 
furnishing the house. The title to the land upon which it 
was built was in the husband's name. Did the payment of 
this sum for this purpose create a resulting trust in her favor 
to the extent of the money paid. To raise such a trust where 
the purchase money is paid by one and the title taken by 
another, the entire purchase money must bave been paid by 
such party; or if a part only be paid such part must be pàid 
for Bome aliquot part of the prôperty, as a fourth, a third, or 
a moiety, and there must be no uncertainty as to the propor- 
tion of the prôperty to which the trust extends. Olcott v. 
Bynum, 17 Wall. 44. And, again, such a trust must arise at 
the time of the purchase ; it cannot arise by after advances. Id. 

The facts in this case do not bring it within any of thèse 
requirements. It cannot, therefore, be said that this payment 
created in the wife a resulting trust in the title of any spé- 
cifie part of this land, by which the conveyance to the wife 
can be upheld. 

Can the conveyances be npheld as the exécution of an 
agreement for a conveyance by the husband to the wife, as 
the considération of the money received? Conveyances of 
real estate, in pursuance and exécution of a prier agreement, 
hâve been upheld in bankrùptcy, but it bas only been whera 
the terms of the agreement hâve been spécifie and definite, 
and clearly establishedby compétent évidence. Kesner v. 
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Tiigg, 98 U. S. 50;, In re Jackson Iron Manuf'g Co. 15 N. B. 
.E.438. 

The only évidence to support this contract to cpnvey is thajt 
of the husband and the wife. If this évidence were compe- 
;tent, it does not describe the terms of the contract, and is too 
gênerai in its nature and character to establish the existence 
of such a contract. The convenance cannot, upon this ground, 
,be sustained. 

Can the conveyances be supported upon the ground that it 
was a eonveyance to the wife by the husband in payment of 
a debt dvie from him to her? I think, in equity, that the 
wife, atrthe time this eonveyance was made, was the créditer 
of her husband; andi in law, she occupied the same relation 
to the extent of the sumoff 1,000 invested in the house, and 
the sum of $300 receivedin 1862, and that of $495 received 
in 1864, as any other créditer. The $1,000 was given her 
for a spécifie purpose as her own meanp, and was so treated 
by the husband. The other two sums were her separate 
property by the laws of Ohio, and it does not appear that she 
had ever parted with her title to it, but that it was always 
treated by her husband as her eeparate property. That a 
wife may become the créditer of her husband is clearly laid 
down by Story in his Equity Jurisprudence, § 1373. 

As to the sum of $17000 invested in the building and cem- 
pleting of the house it is clear to my mind that her equities 
are superior to those of other ereditors. It was her prop- 
erty — her means — which brought the house into existence. 
But as to the $300 and $495 she occupied no such position ; 
ehe was a gênerai créditer, with no greater equities than any 
other gênerai créditer. 

With this view as to her rights as a créditer, can thèse 
conveyances be supported ? At the time they were made the 
husband was insolvent. He made thèse conveyances to place 
the property beyend the reach of his ereditors, and this gives 
her a préférence ever them, and this évades the provisions of 
the bankrupt law. The wife knew of his insolvency,,. — that 
such was the purpose of the husband, and that such would 
be the effect of the eonveyance. And whilst I do not find the 
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existence of any actual fraud, yet under such circumstances, 
as againt the creditors, the bankrupt law déclares the con- 
veyahce fraudaient. And the conveyance, even as to the 
$1,000, cannot be supported as a conveyance of the parti cola' 
pièce of property. The conveyances will therefore be set 
aside, and the assignée will be ordered to set off and assign 
to the bankrupt a homestead, and proeeed and sell the real 
estate subject to the wife's contingent right of dower, unless 
she shall otherwise agrée. 

The $1,000 invested by her in the house shall be first paid 
her out of the proceeds of the sale. GUdden v. Taylor, 16 Ohio 
St. 509; Oliver v. Moore, 23 Ohio St. 473; Same t. Same, 26 
Ohio St. 298. But, inasmuch as she bas been in the enjoy- 
ment of the house, this sum will be without interest. 

As to the two sums of $300 and $495, making together 
$795, she is deelared to be a gênerai creditor, but without 
interest to the date of the bankrupt cy, as the interest seems 
to hâve been paid up to that period. 

This case will be referred to the register, to proeeed, in pur- 
suanee of this finding, to hâve the estate closed up as speed- 
ily as circumstances will admit. 



In re Hill, Bankrupt. 
(Diatriet Court, D. Ddaware. January 15, 1831.) 

1. BANKBtrPTCT — ScHEiDULE OF CbBDITOES— AmENDMENT. 

An application by a bankrupt for leave to amend his schedule of 
creditors for the purpose of inserting the name of a creditor, inad- 
vertently omitted, is grantable of course, and is properly an ex parte 
proceeding, requiring no notice to the creditors. To such an amend- 
ment creditors hâve no right to object. 

In Bankruptcy. 

This is an application by the bankrupt to amend his sched- 
ule of creditors by adding the name of James E. Short, an 
unsecured creditor, to the list. He allèges in his swom peti- 
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tion filed herewith that the name of saîd creditor was acci- 
dentally and inadvertently omitted from the same. 

E. G. Bradford, Jr., for bankmpt. 

I. C. Grubb and W. H. White, contra. 

Bkadfobd, D. J. This application was opposed by the last- 
named counsel, on behalf of the said Short, who did not 
appear of record, and had not proven his claim. They took 
the position that a bankrupt could not be discharged so long 
as he has omitted the names of any of his creditors from his 
schedule ; and as a creditor who had not proven his claim 
had a right to oppose the discharge of such bankrupt on his 
pétition for discharge, he would hâve the same standing in 
court and the same right to oppose the performance of any 
act of the bankrupt which beeame and wàs a condition pré- 
cèdent to his diseharge. 

In opposition to this, it was contended by the counsel for 
the bankrupt that by section 5022, U. S. Eev. St., power to 
amend from time to time the bankrupt's list of creditors is 
given in the foUowing words : "Every bankrupt shall be at lib- 
erty, from time to time, upon oath, to amend and correct his 
schedule of creditors and property, so that the samé shall 
conform to the fact;" and, also, that such application for 
leave to amend is ex parte, and that no creditor has the right 
to oppose the proceeding. 

The provisions of the above-quoted act are mandatory and 
positive in their character, granting rights to the bankrupt 
which the court has no discrétion to refuse at this stage of the 
case ; and as the proposed amendment of the schedule does 
not affect the status of the creditor in opposing the final dis- 
charge of the bankrupt, it would be inéquitable and unrea- 
sonable to refuse to permit the amendment as prayed for to 
be made. 

Admitting the fact of the right of the creditor to oppose 
the granting of the final discharge, it does not follow, as 
claimed by the counsel for the creditor, that they hâve a right 
to object to the performance of an act which is permitted by 
the aforesaid section to be done at any time before the bank- 
rupt's discharge, and which is a condition précèdent to his dia- 

v.5,no.o — 29 
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charge. The court is also of opinion that the créditer bas no 
standing in court at this time; that the proceeding is prop- 
erly ex parte, and requires no notice to the creditors. 
The prayer of the pétition is, therefore, granted. 



WiLT V. Geier. 
{Circuit Court, D. Bdawwre. January 29, 1881.) 

1. Mechanical Equivalehts— Samb Results. 

Wherè a peraon procurieffa patent for the building of a machine, 
■which produces certain résulta which are novel anduseful, by means 
of certain mechanical contrivances and appliances, any person who 
attempts to accomplish the same results by mère substitutions, which 
are équivalents of the means employed by the flrst patentée, is an 
infringer. 

2. Same— Différence m Fobm. 

Any application of known mechanical powers which will produce 
that resuit, although différent in form from the means employed by 
the original patentée, is a mechanical substituts and équivalent of 
the same. 

In Equity. 

Worth Osgood, for complainant. 

George P. Fisher, for défendant. 

Beadford, D. J. This is a bill in equity, brought by the 
complainant, Wilt, against the défendant, Grier, for alleged 
infringement of said Wilt's letters patent No. 190,368, 
issued May 1, 1877, originally to A. Quincy Eeynolds, of 
Chicago, 111., and by him transmitted by mesne assignments 
to the complainant. 

This patent is for an improvement in automatic fruit dri- 
ers, and its peculiarity and novelty consist in mechanical 
arrangements and déviées by -which a stack of trays, fitting 
into each other, the outer edges of which constitute the outer 
side of the stack of trays, or drying-house, are moved up- 
wards, and suspended by attachments to the lower tray, in 
order that a fresh tray of fruit can be inserted at the bottom, 
and the process repeated at pleasure, thus building up the 
drying-house or stack from the bottom. 
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It is not contended that the patentée is the inventer of the 
movable trays, the outer walls of which constitute the dry- 
house, It is admitted the existence of such trays, for such 
purpose, is old in the art; but the complainant contends that 
the patentée is the originator of an idea, which is a novel and 
useful one, of raising the stack of trays from a point on the 
lowermost tray of the stack, thus making an opening for the 
insertion of a fresh tray containing fruit, and in this manner 
huilding the stack up from the bottom, instead of from the 
top. This is accomplished by arrangements and dev'oes 
shown and described in his drawings and spécifications. 

The défendant, Grier, admits that he bas manufactured 
automatic fruit driers embodying the above ideas, but justi- 
fies his action under the authority gïanted him in letters pat- 
ent No. 221,066, issued February 14, 1880. So that the 
question in controversy is a question of fact, whether or not 
the défendant, in making fruit driers in accordance with his 
patent No. 221,056, has infringed the complainant's rights 
under the aforesaid patent No. 190,368. 

Now, while it is true, as a matter of law, that the issuaice 
of a patent gives a prima facie right to the claimant to oper- 
ate under that patent, it is by no means conclusive, but is 
subject to investigation by the proper courts when questioned 
by a party whose rights are claimed to be infringed thereby. 

The right which is the subject-matter of this alleged infringe- 
ment is to be found set forth in the complainant's fourth 
claim of his patent No. 190,368, and is in the following wbrds : 
"In combination with a fruit drier, the outer wall of which is 
made np of the frames of the several trays, as explained, a 
Buspending device, operating substantially as described, and 
supporting said drier from a point in or on the lowermost 
tray thereof, for the objects named." 

Eeferring to the drawings and spécifications for the meah'- 
ing of the words "substantially as described," as applied io 
the term "suspending device" in said claim, we find that the 
complainant does not confine himself to the précise means 
indicated by the words of the claim; for he eipressly says : 
"And I désire to be understood as not limiting my invention 
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* * * to any particular metbod of suspending tlie same," 
referring to the means of suspension of the stack as well as 
to the wheels of the drier. And again he says : "Figure 1 is 
a partial section and élévation of my improved fruit drier, 
showing the same as being located over an ordinary stove, 
and illustrating a simple means of elevating the machine," 
(par. 2 ;) and again : "The swinging crâne and windlass com- 
bined is regarded as the simplest means likely to be employed 
for elevating the drier," (par. 8.) So ,that the complainant 
bas not limited himaelf to any terms in bis spécification and 
claims to the employment of only the means and devices for 
suspending or elevating the stack, as shown by bis spécifica- 
tions and drawings, but be bas left cpen to bimself the use 
of other means wbicb migbt occur to him as more convenient 
and better adapted to the "purposes intended" thau the 
mecbanism shown by the drawing ; the object and value of 
the patent consisting not in the use of any spécial maehinery 
for elevating the stack for the purposes intended, but the élé- 
vation and opening of the said stack at the bottom for those 
purposes by any maehinery best calculated to attain that end. 

The complainant bas evidently acted under the idea that 
be was at liberty to change the déviées for elevating the stack; 
for bis machine as manufactured and sold, and exemplified 
by Exhibit G in tbis cause, exhibits devices and arrange- 
ments for accomplishing tbis resuit différent in form and 
structure from the machine as represented in the drawings 
and spécifications attached to hia patent. 

The court is, therefore, of the opinion that any attempt by 
défendant, or any other person, to elevate the stack of trays 
80 constructed as aforesaid, and from a point at or on the 
lowermost tray thereof, so as to insert new trays at the bot- 
tom Buccessively, by any meohanism whatever, adapted to 
acoomplish that purpose, and which is a mechanical équiva- 
lent to the means employed by the complainant, is an in- 
fringement of bis patent. 

Has the défendant, Grier, substituted maehinery and devices 
in bis machine which are the mechanical équivalents of the 
mecbanism and devices employed by the complainant to ac- 
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eomplish the same result in the élévation of the staok of 
trays, from a point in or on the lowermost tray thereof, so as 
to permit the insertion of a fresh tray at the bottom ? Thie 
question can be best answered by referring to the opinions of 
the courts npon the meaning of the term "mechanical équiv- 
alents." Thus, in Carter y. Baker, 4 Pisher's Pat. Cases, 
404, Mr. Justice Sawyer says : "When, in mechanics, onc 
device does a. partieular thing, or accomplishes a partieulai 
resuit, every other device known and med in mechanics, which 
skilled and experienced workmen know will produce the same 
resuit, or do the same partieular thing, is a known mechan- 
ical substitute for the first device mentioned for doing the 
same thing, or accomplishing the same resuit, although the 
first device may never hâve been detached from its work and 
the second one put in its place. It is sufficient to constitute 
known mechanical substitutes, that when a skilful mechanic 
sees one device doing a partieular thing, that he knows the 
other devices, whose uses he ia acquainted with, will do the 
same thing." 

Mr. Justice Curtis, a high authorifcy upon the subject of 
patent law, in Poster v. Moore, 1 Curtis, 279, holds that "the 
doctrine of mechanical équivalents * * * is not confined 
by the patent law to those éléments which are strictly known 
as such in the science of mechanics, but that.it embracea 
those substitutions which, as a matter of judgment in con- 
struction, may be employed to accomplish the same end." 
See, also, as illustrating the principle of mechanical équiva- 
lents, the opinion of Alderson, B., in Mffrgan v. Seaward, Web. 
Pat. Cas. 170. 

We are now in a condition to make the further and final 
inquiry, whether the défendant bas infringêd the rights se- 
cured to the complainant by bis patent No. 190,368. 

The two machines, as will be manifest upon referenco to 
the spécifications and drawings in the respective patents, are 
alike in principle, having a staek in each case composed of 
sections of trays, fitting upon and into each other, the outer 
wall of which makes up and forms the exterior of said stack 
ûr drying-house ; and they are also alike in their purpose and 
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capacity of being moved upward from a point in or on the 
lowermost tray, and of being suspended in that position, so 
as to admit the insertion of fresh trays in succession. They 
are unlike in their respective appliances and devices by whieh 
thèse objects are accomplished, and also in the facility by 
which intermediate trays between the top and bottom can be 
removed. 

The devices by which the élévation of the stack of trays 
in the complainant's patent are elevated in the manner de- 
scribed for the purposes mentioned, are the cord and pulley, 
passing over an upright crâne regulated by a windlass, or 
wheel and axle, with its ratchet and pawls as shown in one 
model — the point of suspension in this instance being directly 
over the centre of the stack ; and from the ends of the cross- 
bars, to which the rope passing through the pulley is attached, 
dépend ropes or chains, which are attached by hooks to hand- 
les upon the lowermost tray to be removed, thus contributing 
both a lifting and suspending device, as shown by this model. 

The meana adopted in the other model, complainant's Ex- 
hibit C, which the eomplainant claims is authorized by his 
patent as within the scope of the powers granted therein, con- 
sist of a wooden frame supporting the stack of trays as before 
described, said wooden frame sliding up and down grooves 
in two opposite stationary posts, as power may be applied to 
move it, and connected by ohains to a chain passing over pul- 
leys in two upright posts at opposite sides of the stack ; the 
respective ends of said chains being attached to the short 
arms of two levers, the fulcrum of each lever being attached 
to the lower part and outer side of said upright posts ; the 
longer arms of said levers being connected with other chains 
passing over a 'drum or shaft regulated by its pawl and 
ratchet. 

By the last-mentioned device, the novel and useful inven- 
tion described in compîainant's patent of elevating the stack 
of trays, as aforesaid, by the application of power at a point 
in or on the lowermost, tray thereof, so as to permit the 
insertion of a fresh tray at the bottom, is accomplished. 

The machine embodying the defendant's invention, under 



WILT V. GKIER. 455 

letters patent No. 221,056, is illustrated by model, defendant's 
Exhibit No. 5, and exhibits the foUowing means for effecting 
the élévation of the stack of trays, and their suspension, for 
the purpose of allowing new trays to be inserted at the bot- 
tom, to-wit : four movable uprights, each having a séries of 
pivoted pawls, and' arrangea to slide in four stationary posts, 
secured in a frame, in combination with a séries of boxes, or 
trays, ha.ving notches in their sides, whereby the boxes may 
be lifted independently of each other, or ail together. The 
power is applied through the médium of two worms, situated 
at each end of a drum, or shaft, extending along the s^ûe of, 
and at least the width of, the stack to be lifted. Thèse worms 
engage into appropriate cog-wheels, affixefl to two other 
drums, or shafts, running at right angles to the first-named 
shaft, on opposite aides of the stiick, and extend horizontally 
the length of the same. Upon each of thèse last-mentioned 
shafts are geared, at the ends of the same, small cog-wheels, 
which, in turn, gear into vertical rack-bars on the four slid- 
ing posts of the machine. The power is applied by means of 
a crank at the end of the first-named drum or shaft. 

Now, hère is undoubtedly a contrivance and deviee by 
which the novel and useful invention first patented in the 
Eeynolds patent, from whom claimant derived his title, of 
elevating the stack of trays from a point in or on the lower- 
most tray thereof, bo as to permit the insertion of a fresh 
tray at the bottom, is accomplished. It matters not whether 
this deviee bas the capacity of lifting the upper trays in the 
séries, so as to open the same for inspection or for any other 
purposes. So long as it accomplishes the purpose, or pos- 
sesses the capacity of moving up the whole séries of trays from 
a point on the lowermost tray of the same, so as to permit 
the introduction of a fresh tray, it is, in that respect, an in- 
fringement of the complainant's patent ; nor is this conclu- 
sion altered because of any supposed advantages gained by 
the greater facility afforded by the Grier patent in opening 
the stack at any point above the lowermost tray for purposes 
of inspection or otherwise. ThusMr. Curtis says, in his Law 
of Patents, (4th Ed.,) § 311, p. 409: "If it accomplishes 
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some other advantages beyond the effect or purpose accom- 
plished by the patentée, it will still be an infringement, as 
respects what is covered by the patent, although the further 
advantage may be a patentable subject as an improvement 
upon the former invention." 

The court, upon the best considération it can give to this 
subject, has come to the conclusion that the défendant in this 
cause has used, in the élévation and suspension of the stack 
of trays in this drier, mechanical appliances and contrivances 
which, while they differ somewhat in form from those used by 
the complainant, are mechanical substitutes and équivalents 
for the same. 

And in the use of the same for the accomplishment of the 
same résulta as those produced by the complainant's inven- 
tion, the défendant has infringed upon the exclusive rights 
secured to the coniplainant by his patent No. 190,368. 

And the court shall so adjudge, order, and decree. 



CoFFiN V. The Brio Akbab. 

(District Court, E. D, New York. December 29, 1880.) 

Salvage— Yellow Fbvek— Amount of Awakd. 

The crew of the brig Akbar, bound from Havana for New York 
with a cargo of sugar, when five days eut, were, with the exception of 
the mate, who was ailing, and one seaman, taken down with yellow 
fever. Hdd, where the brig waa boarded by the master and mate of 
the schooner Munson, then short the chief mate and one seaman, in 
answer to a signal of distress, and command was assmncd by the 
mate, who brought her safe to New York, and where neither the 
master nor the mate nor the Munson sustalned any injury tlierefrom, 
that the Akbar and cargo should pay the sum of $3,600 for the serv- 
ices rendered. 

Bame— Same— Distribution of Award. 

Héld, further, that of this sum $2,500 should be awarded to the 
mate ; $500 to the owners of the Munson ; $350 to the master ; and the 
remaining $250 should be divided among the crew — certain seamen 
who went in the beat to the Akbar with the master and mate reoeiv- 
ing a double sharc. 
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3. Same—Chew— Extra Laeou. 

Eeld,further, thatthe extra labor cast upon one of the crew of tho 
Akbar by tlje sickness of tlie rest did not give hiin a right to claim 
salvage.— [Ed. 

W. R. Beehe and W. R. Darling, for Coffin. 

A. J. Heath, for the brig. 

Hand é Bonney and E. S. Hubbe, for claimants of the cargo. 

Benbdict, D. J. This is an action brought by the ownera 
and crew of the brig L. F. Munson to recover for a salvage 
service rendered to the brig Akbar. The facts are as follows : 
In July last the brig Akbar was in the port of Havana, load- 
ing with sugar for Ne\\' York. At that time Havana was 
infecîed with yeliow fever, and many vessels had lost part of 
their crews while lying there. Among others the captain of 
the Akbar was taken with the feverj and on the sixth of July 
he died of that disease in the eabin of the brig. Four days 
after, the loading having been oompleted, the brig sailed for 
New York in command of Moody, her former chief mate. 
Her crew at sailing conaisted of Moody, now master; Free- 
man, formerly second mate, now chief mate; the cook, and 
five seamen. On the twelfth day of July, when two days 
out, Moody, the captain, was taken with yeliow fever, and 
also one of the seaman. On the 13th another seaman was 
taken with the fever, and on the J4th still another. On the 
15th one of the seamen died of the fever, and another was 
taken sick. Freeman, the mate, was also ailing, but able to 
keep about. 

At this time there was but one well man. Peter Green, on 
board the vessel, and two of the sick were at the point of 
death. In this emergency, Freeman set a signal of distress. 
to call the attention of a schooner that hove in sight. The 
schooner run down to within a quarter of a mile of the brig, 
and then bore away without speaking, surmising, no doubt, 
that the brig had disease on board, from the fact that she 
exhibited no loss of spars or other in jury. Shortly after- 
wards the signal was seen by the brig L. F. Munson, and she 
at once bore down to her. When within hailing distance thé 
captain of the Munson leamed from the Akbar that there wast 
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yellowfever on boaid, and not well men enough to man a boat. 
The Munson was then short-handed, the chief mate having 
deserted in Cardenas, and George W. Donald, second mate, 
was acting as chief mate, and the crew was one man short ; 
but her master, Gaptain Thomas A. CofSn, determined to ren- 
der assistance to the brig, and appHed to Donald, his second 
mate, a young man of 18 years ofvage, who knew something 
about navigation, to know if he would be willing to attempt 
to get the brig into New York; and, when Donald expressed a 
willingness to make the attempt, he ordered him to join the 
brig for that purpose. Coffin and Donald then boarded the 
brig together. When on board, Coffin went into the cabin to 
ascertain the condition of the captain, whom he found very 
sick, indeed but able to make known that he wanted assist- 
ance and a navigator. He was informed that Donald would 
attempt to get the vessel to New York, and then Coffin, after 
having, with the assistance of one of his men, called out of the 
boat for that purpose, swayed up the brig sails, hanging loose 
at the tirae, and, having left medicine for the sick, returned 
to his vessel and proceeded on his voyage to New York, where 
he arrived in safety and without loss of time. 

Donald was then left on board the Akbar with but a single 
well man to assist in working the vessel, ail the others being 
more or less affected with yellow fever, and two at the point 
of death. Freeman, the acting mate, took to his bunk sick 
shortly after Donald came on board. The condition of Moody, 
the captain, grew worse; he became délirions, and on the 
18th he died in Donald's arms, having been nursed and 
attended by Donald and the steward to the best of their abil- 
ity. Donald prepared the body of the captain for burial, and, 
with the assistance of the steward and the well seaman, com- 
mitted the remains to the sea. On the next day it came on 
to blow, and the brig stood off shore for 24 hours. On the 
20th the sea was still heavy, and on this day a seaman died 
of yellow fever in the forecastle. The steward and well sea- 
man became fearful, and Donald was compelled, without any 
assistance, to. get the remains of the man out of the forecastle 
and into the sea. From this time forward the remaining 
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seamen began to reeover, and soon were able to assist, to 
some extent, in working the vessel. On the 2lBt two sails 
were carried away. On the 23d a pilot was spoke, and on 
July 23d the brig was towed into the lower bay by a tug. 
Donald was thus in charge of the brig some eight days. 
During one day he had but one man with him able to stand 
up. During three days he had but two men. He was de- 
prived of sleep during most of the time, standing as lookout 
when not at the wheel. 

The f acts, as ail concède, show a very meritorious service 
rendered to the Akbar, and the only question in dispute is in 
regard to the amount of salvage proper to be awarded for such 
a service. In determining this amount I hâve given heed to 
the foUowing considérations : 

The property of the owners of the Munson was put at risk. 
If Captain Coffin had caught the fever, and had died, their 
vessel would hâve been without any officer whatever. As it 
was, their vessel performed the rest of the voyage with but a. 
single navigator on board, and without either mate or second 
mate, and with one man short in the crew. Captain Coffin 
was under no légal obligation to board or s^eak the Akbar. 
He might bave tumed away as the schooner did. By going on 
board the Akbar and ministering to the wants of her captain 
he assumed the risk of taking the disease ; and by permitting 
his second mate to join the Akbar he added largely to his 
own responsibility as master of the Munson. 

Donald, the second mate, displayed great courage in assent- 
ing to the suggestion that he take command of the Akbar. 
When on board he showed ability and judgment in the man- 
agement of the brig. It is true that he had once had the 
yellow fever; But it is knowu that the disease may, under 
some circumstances, be taken a second time, and it cannot 
be doubted that he acted under the belief that he assumed a 
great risk of taking the fever. He also assnmed a risk of 
being lost with the brig. By good fortune he met with no 
severe weather, but it might bave been otherwise, and he was 
in no situation to encounter a storm, or any other emergency. 
The péril assumed in taking charge of a vessel situated as the 
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Akbar was, îs peculiar : well calculated to deter any one from 
rendering voluntary assistance, and entitled to spécial reward. 
It is for the interest of commerce that this be so, and the more, 
in a case like this, because vessels from the West Indies are 
often infected, and it is important that inducement to board 
them be held ont to those who may meet them when in such 
distress. 

On the other hand, the Munson lost no time and sustained 
no détriment whatever by the departure of Donald. Donald 
did not take the fever, and suffered no bodily harm by the 
labor and anxiety he endured. In point of fact no risk of 
taking the fever was actually run, for, as the event proved, the 
Akbar was not infected; but the service was rendered under a 
state of faets that justified ail in believing that she was in- 
fected, and that there was great risk of taking the fever from 
her. In view of thèse considérations and of the facts proved, 
I consider that the sum of $3,600 should be paid by the 
Akbar and her cargo for the service rendered. Of this sum 
I award $2,500 to Donald; |500 to the owners of the Mun- 
son;. $350 to Captain CofSn, the master of the Munson; and 
direct that the iremainder of $250 be divided among the 
crew of the Munson, the two seamen who went in the boat to 
the Akbar to receive each a double share. A claim to share 
in the salvage has been put forth in behalf of Peter Green, 
the one well seaman on the Akbar, who assisted Donald from 
the time he took charge. This claim is without foundation. 
Peter Green was one of the crew of the distressed vessel, and 
did no more than he was bound by his contract to do under 
such circumstances. 
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Haeriman V. Thb Eockawat Bbach Pier Companï. 
(District Court, E. D. New Torh. Augnst 30, 1880.) 

1. Attachmbnt — Maeshal's Rbtubh. 

An attachment, under an ordinary process in personam, will not be 
vacated upon the ground that the marshal attached the property 
■without having made any proper eflort to serve the défendant, where 
the marshal returned that he made -a reasonable efiort to serve the 
défendant before making the attachment. 

2. Same— Falsb Rbttjkn. 

The proper course, under such circumstanees, îs to allow the retyrti 
to stand, and leave the marshal to justify it in an action agalnst him 
for a false return. 

3. Same— Iron Pibb. 

An iron pier is not attachable under such process as coming withi» 
the désignation of goods and chattels. — [lio. 

In Admiralty. 

Bbnedict, D. J. This îs a motion on the part of the de- 
fendant for the release of the iron pier at Eockaway froni a 
seizure thereof made by the marshal on the 19th inst. 

The process was the ordinary process in personarh, and 
contained a clause directing the marshal, in casé the défend- 
ant could not be found within his district, to attach the gooids 
and chattels thereof within the district to the amount sued 
for. In pursuance of this direction the marshal attached 
the iron pier in question, and also certain lamps, benches, a 
life-boat, a clock, some life-preservers, awnings, and a quan- 
tity of rope, oil, varnish, paints, lumber, etc., and made 
return to the process that the défendant, not having been 
found, he had, in obédience to the writ, attached the iron 
pier and other property above described. The défendant now 
moves to vacate the attachment. One ground of the motion is 
that the ma^rshal attached the property without having made 
any proper effort to serve the défendants. The facts, as they 
appear in the af&davits that hâve been read, are not suf&cient 
to justify a discharge of the attachment on this ground. The 
marshal's return to the process is, in légal effect, that he made 
a reasonable effort to serve the défendant before making -the 



462 TEDEBAL BBPOETBi;. 

attachment. This return is not shown to bave been the re- 
suit of any collusion or fraud on the part of the libellant; 
and the marshal now insista that ail proper effort to serve 
the défendant was made by him before he levied. the attach- 
ment. If the marshal's return be true, the right to attach is 
clear. If the return be false, the marshal is liable for a false 
return. The proper course, under those circumstanees, is to 
allow the return to stand, and leave the marshal to justify it 
in an action against him for a false return. 

But there is another ground upon which the motion is 
pressed, so far as it relates to the pier itseif. This ground is 
that the pier is real property, and not within the scope of the 
process that was issued to the marshal. The process au- 
thorized the marshal, in case the défendant should not be 
found within this district, then to attach the defendant's 
goods and chattels to the amount sued for. The marshal's 
authoiùty was tberefore limited, by the terms of the writ, to 
the seizure of goods and chattels, and he had no power to 
attach the iron pier in question, unless it can be held that 
such a structure cornes within the désignation of goods as 
used in the process. In my opinion it cannot be so held, and 
therefore the attachment, so far as it affects the pier proper, 
cannot be maintained. Whether it would hâve been compé- 
tent for this court, sitting in admiralty, to direct the attach- 
ment of real estate upon re-issue process is a question not 
presented by this case, and as to which I express no opinion ; 
nor do I express any opinion as to the power of the court to 
amend the process at this stage of the cause, for such amend- 
ment, if now made, would be of no benefit to the libellant, as 
the défendants now stand ready to enter their appearance. 
The objection that the question whether the pier attached 
cornes within the désignation of goods should not be decided 
upon in a suit like the présent, is obviated by the oSer to the 
défendant to give the usual bond for the other property scized 
in an amount sufficient to cover the libellant's demand. The 
attachment of the pier proper is, therefore, set aside, and the 
pier itseif discharged from custody. As to the other prop- 
erty seized the attachment must stand. 
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New Haebob Pkoteotion Co. v. Steamer Charles P. 
Chouteau. 

{District Court, D. Louinana. January, 1881.) 

1. BaIiVAGB— BuBNiNG VasBEir— Services DBCLiuBa). 

Salvage cannot be claimed for aid tendered a burning vessel, when 
such assistance was absolutely declined. 

2. Same — Attempt to Compel Acceptancb op Services. 

An attempt to compel an acceptance of such aid will forfeit ail 
right to compensation for expenses incurred in going to the relief of 
the burning vessel.— [Ed. 

In Admiralty. 

On the twenty-fourth day of March, 18S0, about 8:15 p. 
M., a fire was discovered, which had originated in some balès 
of jute stored on the larboard guards of the Charles, P. Chou- 
teau, some 50 feet aft of the boilers. The officers and crèw 
immediately assembled and conimenced to put it ont, and in 
about two minutes the fire-engines of the boat^vere in opéra- 
tion and playing three streams of water on the fire. Twô 
Babcock extinguishers were also playing on the fiâmes, and 
the crew were so alive and vigilant that in about five minutes 
after the fire was discovered it was put out by their efforts, 
without aid from any one else. Soon after the fire was dis- 
covered the watchman rang the bell several times as a signal 
to the pilot to stop the boat. The sound of thi& bell, and the 
smoke rising from the fiâmes, drew to the scène the Pro- 
tector, a fire-boat belbnging to libellàïits, which is always 
kept in a state of readiness to render service at any point on 
the city front. Altbough the fire was nearly extinguiS'hed, 
the Protector camé along-side, and, without any hailing or the 
usual inquiry if any aid was needed, endeavored to force her 
aid in putting out the remainder of the fii*e. The captain of 
the Chouteau told the crew of the Protector thàt he did not 
need their aid, and ordered them todesist. In spite of tMs- 
order, they began to pump water on the burning vessel, 
whereupon the captain of the latter threatened to shoot them 
if they did not stop. The Protector was finally driven off, 
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and returned to her station. The damages by fire were so 
slight that the consignées of the freight received it without 
any claims for losses. A few days later the owners of the 
Protector filed a libel for salvage. 

M. M. Cohen, for libellant. 

A. Micon, for claimant. 

BiLLiNGS, D. J. A large amount of testimony has been 
taken in this case to ascertain the amount of services that 
were rendered by the Protector, and the cireumstances under 
whioh they were rendered. The statements of the witnesses 
are very conflicting, but this much seems to be fully estab- 
lished : thât although a bell was rung several times, and the 
Protector, thinking it an alarm-bell, responded to it, yet the 
captain of the burning boat absolutely refused to aecept the 
aid of the libellant's boat. This, I think, it was compétent 
for him to do. If the master of a burning vessel prefers to 
allow her to burn rather than to permit outside parties to ex- 
tinguish the fiâmes, he may do so. He has a perfect right 
to décline any assistance that may be offered him : he should 
not be assisted against his will. 

Even if the crew of the Protector had rendered any serv- 
ices, which, it appears, they did not do, after having been 
ordered off by the captain of the Chouteau, they could not 
claim anything for such services. At first I was in some 
doubt as to whether the Protector was not entitled to recover 
the value of the fuel used in getting up steam, and for the 
labor employed in going to where the Chouteau was lying. 
Had she merely gone to the scène of the fire, offered her serv- 
ices in the usual manner, and, on the refusai of the captain 
of the burning vessel to aecept them, returned to her wharf, 
I should hâve allowed her something for the labor and fuel 
expended in doing thus much; but the subséquent unjusti- 
fiable conduct of her crew in endeavoring to force their aid 
on an unwilling subject, deprived her of the right to demand 
compensation for what little she did do. 
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HowABDS ». Seldb» asd othera; Ex parte Tubfis. 
{Circuit Court, B. D. Virginia. May, 188C.) 

L Jdhibdiction of FiajBBAi:, Ctocaï— Equitable Relief— Résident» 
OF Samb State. 

In a suit in a state court for an account against a deputy sherrS, 
who was insolvent and in default, and against bis sureties, in wliich 
the Wgh sherifl and his sureties and two créditera were parties, a 
decree was rendered in favor of the creditors, awarding eacli a sum 
of money. The non-resident représentatives of one of thèse créditera, 
•who had died, brought a chancery suit in a United States circuit court 
making the other créditer and ail the parties to the suit in the state 
court parties défendant, ail the défendants being résidents of the state. 
In this suit, in the fédéral court, it was ascertained that the two debts 
could not be made except against a surety of the high sberiff, and they 
were nxade by a sale of the lands of that surety, and the plaiutitls and 
the other créditer were paid. But, bef ore the cause was ended, one of 
' the sureties of the deputy sherifC became selvent ; whereupon the 
surety of the high sherifE, whoae lands had been sold, filed his pétition 
in the fédéral court praying that this now solvent surety of the deputy 
sherifE, who was liable before himself for the two debts which had 
been paid, should be made to re-imburse himself in the amount of the 
two debts. 

Udd, that the fédéral court having, as a court of equity, jurisdic. 
tien over the parties before it, had jurisdiction to grant the prayer of 
the pétition, though both the petitioning and respondent sureties 
défendant were résidents of the same state. 

t, Dbcrbb of State Coubt — Dbfencb rst Fédéral Coubt. 

Edd, that the decree of the state court, which had not been ap. 
pealed from, waa conclusive against ail who were parties to the suit 
in that court, and that it was not compétent for them to make any 
defence in the fédéral court against the two debts decreed which it 
- might originally bave been compétent fer them to make in the state 
court, but which they did not make there. 

t. JUEIBDICTION OF FeDBKAL CoURT— CbEDITORB' BiLL. 

Rdd, that it was compétent for the non-resident complainants 
in the fédéral court to bring in as défendants ail the parties to the 
suit in the state court, including the other créditer, and, by a cred- 
itors' bill, to cbtain a decree for the payment of both debts awarded 
by the decree of the state court. 

In Equity. 

HtJGHES, D. J. Charles Selden was high sheriff of Powhatan 
county during the year March 3, 1847, to March 3, 1848, and 
gave bond to the county as such, with W. A. Turpin as one of 

v.5,no.6— 30 
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his sureties. Henry Gordon qualified as deputy sheriff under 
him, and gave bond to hirû as deputy, with Daniel Stringer 
and others as sureties. During the period of this service two 
estâtes were, in pursuance of law, committed to the sheriff, 
Selden, — that is to say, in fact, to the deputy sheriff, Gordon, 
— viz. : those of John St. John, in June, 1847, and that of 
ïohn L. Cocke, in December, 1847. Henry Gordon was, in 
flucceeding years, deputy for varions high sheriffs, who held 
successively by annual tenures, and gave bond to each, suc- 
cessively, with various sureties. Amongst others he was dep- 
uty in the year March, 1851, to March, 1852, for Chastain 
Cocke. In that year, it is alleged by Ed. S. Brown, ex- 
ecutor of Daniel Stringer, an exécution came into his hands, 
in favor of Lancaster & Denby, against one E. K. Eonald, for 
the benefît of the estate of John L. Cocke, returnable to June 
rules ; but, as the said Brown allèges, the same was not then 
returned, and was never returned, by which fact Gordon and 
his sureties, and his principal and his sureties, became liable. 
In 1860 Henry Gordon failéd and became totally insolvent, 
and assigned ail his property for the benefit of ail his cred- 
itors in certain preferred classes. Charles Selden thereupon 
brought suit in equity in the circuit court of Powhatan county 
against Gordon and his sureties in the bond given in March, 
1847, to indemnify him, seeking an account of ail estâtes 
committed to the hands of the sheriff in the year of Selden 's 
sheriffalty ; but no personal représentative of John St. John, 
or of John L. Cocke, was made party to the suit. The personal 
représentatives of William A. Turpin, surety for Selden, and 
of Daniel Stringer, surety for Gordon, on their respective 
officiai bonds, were among those who were made parties 
défendant to the suit. At the October term, 1860, of that 
court, an account was ordered to be taken, and in due time 
thereafter an account was taken by a commissioner of the 
court, (Graves,) aud a report thereof filed by the commissioner 
in April, 1861. This report, to which there was no excep- 
tion, showed that there was due to the estate of John St. John 
ihe sum of $1,811.82, with interest from May 30, 1860; and 
;o the c:;t-it8 of John L. Cocke, (from the non-return of the 
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exécution heretofore mentioned,) the sum of $461.63, with 
interest on the quarter p9,rt thereof from Deeember 31, 1853. 
The civil war then supervened, and with it stay laws, which 
remained in force until January, 1870. Nothing was done 
in the suit until September, 1875, when the court confirmed 
the commissioner'B report of April, 1861. Executions were 
in due course issued for the amounts found due against Ed. 
S. Brown, exécuter of Daniel Stringer, and others liabie, and 
were returned "no effects." Nothing further seems to hâve 
been done in this suit in the circuit court of Powhatan county, 
brought by Selden against Gordon and bis sureties, and revived 
for and against représentatives. 

In October, 1876, James L. Howard and David P. Howard, 
legatees of John St. John, brought suit on the equity sida of 
this, the United States circuit court for the eastern district of 
Virginia, for the recovery of the sum of $1,811.82, shown to 
be due from the sheriff of Powhatan to the estate of their tes- 
tator. St. John, and made ail the parties plaintiff and défend- 
ant in the aforeB9,id suit of Selden y. Gordon, in the cireuit 
court of Powhatan, parties défendant, including the représent- 
atives of the estate of John L. Cocke, on whom process was 
duly served. Among thèse défendants were the représenta- 
tives of William A. Turpin, who had been a surety of Charlea 
Selden, high sheriflf. To the bill filed by the Howards in this 
court, E. S. Brown, executor of Daniel Stringer, demurred, 
specifying as grounds of demurrer substantially the same 
objections, which are to be considered in the sequel, as raised 
to the pétition, about to be mentioned, of William A. Tur- 
pin's représentatives; the principal ground of demurrer being 
an alleged want of jurisdiction in this court to deal with the 
assets or liabilities of Daniel Stringer's estate. In April, 
1877, this court, holding that Charles Selden and bis sureties 
were liabie to the (Howards) complainants for what had been 
adjudieated to be due from them to the estate of John St. 
John by the state court, directed an account to be taken 
before one of its own commissioners (Hudnall) to ascertain 
the full liabilities of Selden's estate as sheriff, to whom the 
sums for which it was liabie were due, and to ascertain the 
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order of liability for thèse sums between the défendants to 
this cause. Gommîssioner Hudnàll, basing his inquiry upon 
the amounts found to be due in the suit in the state court, 
reported (September, 1877) that $1,811.82 principal, and 
$1,893.50 interest, were due from Selden and sureties, (in- 
cluding Gordon and his sureties,) to the legatees of John St. 
John, and $461.63 principal, and $563.44 interest, were due 
from the same to the estate of John L. Cocke, — ail together^ 
with costs, amounting to $5,127.18. This report was not 
excepted to by Stringer's représentative, or any one else, and 
was confirmed by this court in October, 1877; and, by the 
same deeree, the court overruled the demurrer of Daniel 
Stringer's exécuter on ail the grounds relied upon in the 
spécifications to the demurrer. The court further decreed, 
funds being then available from no other source, that the 
real estate of William A. Turpin, deceased, should be sold 
for the satisfaction of the whole amount for which Charles 
Sélden's estate had been found liable. Accordingly, in due 
jourse of proeeeding, Turpin's real estate has been sold, and 
brought more than the aggregate amount for which Selden 
and his sureties were liable; and the claim due the (How- 
ards) complainants in this cause has been fully paid, and 
also the claim of John L. Cocke's estate. 

But it having been alleged that Daniel Stringer's estate 
has now assets available for making good its liability, in part 
or in whole, in behalf of Gordon's to Sélden's estate, and that 
of William A. Turpin, Sélden's surety, the devisees of Turpin 
filed their pétition in this court, praying to subject the estate 
of Daniel Stringer to the re-imbursement of their father's 
estate for the amount paid by it under the deeree of this 
court. Answers were filed to this pétition by formai parties 
to the suit. Whereupon the court referred the cause again 
to Commissioner Hudnall to report on the issues raised by 
the pétition and answers, and this commissioner made a 
report in June, 1879, to which there was no exception, bring- 
ing down his report of September, 1877, to that date. The 
case seeming to be ready for a deeree, this court entered one 
on the twenty-ninth of October, 1879, by which the devisees 
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of Turpin wéïe allowed to recover from the estâtes of Henry 
Gordon and of his sureties (iacluding' Stringer) the sums 
whicli had been decreed to the Howards, and also to Cocke's 
estate, out of the proceeds of the sale of the real estate of 
William A. Turpin, deceased. 

And now, Ed. S. Brown, executor of Stringer, cornes into 
court, praying that the decree of October 29, 1879, be set 
aside, and he be admitted to make defence against the pétition 
of Turpin's devisees. The said decree is accordingly set aside 
by consent; and the said Brown, being admitted to make 
defence and proceeding so to do, maintains that the prayet 
of the pétition of the Turpins ought not to be allowed for the 
foUowing reasons: First. The cause of action, asserted by 
the Howards and by the Turpins, arose before the thîrd of 
March, 1848, and is therefore barred by the statutes of Vir- 
ginia, which limit the liability of fiduciaries in sùch cases to 
10 years after the cause of action arose. Second. It was nôt 
compétent for the complainants in the suit (the Howards) to 
maintain a suit to recover in favor of the estate of John li.' 
Cocke, because there was no privity of contract between thë 
legatees of St. John and John L. Cocke, deceased. The heirs 
and distributees of Cocke, being résidents in Virginia, canndt 
maintain a suit in this court, still less such a claim against 
their codefendanta. Third. The estate of Charles Selden is 
aolvent, and the remedy for payment coerced from his surety 
(Turpin) is against his estate. Fourth. The money decreéd to 
the heirs of John L. Cocke is the proceeds of the exécution of 
Lancaster & Denby, for Cocke's benefit, issued in 1851 to 
Henry Gordon, as deputy sheriff of Christian Cocke, which was 
not returned until after Gordon had become insolvent and had 
been sued by Selden, the liability for this money being on the 
eureties of Gordon as deputy of Chastain Cocke. Fifth. The 
plaintiffs in this suit, not being parties to the suit in the cir- 
cuit court of Powhatan, are not bound by and can claim no 
benefit against said Gordon and his sureties from that suit. 
Sixth. The whole subject-matter was under adjudication in 
the circuit court of Powhatan county before the institution 
of this suit in the United States court, and it is not com- 
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petent for this court to. assume jurisdiction in the premises. 
This sixth objection is not set eut in the petitioner Brown'» 
spécifications of grounds of demurrer to the original bill, nor 
in his présent pétition for a rehearing; but he relies strenu- 
ously upon it in argument, and I will consider it along with 
the other five objections to the decree against him which bas 
been set aside. 

1. As to the first objection. It is elementary law that a- 
surety is not liable for the default of his principal until that 
default and its amount are asoertained. The object of Sel- 
den's bill against Gordon and his sureties brought in the state^ 
court was to ascertain the fact and fix the amount of the- 
default and to détermine the liabilrty of his sureties. This 
was not accomplished until the decree of the circuit court 
of Powhatan, in April, 1875, confirming its commissioner's 
report, was rendered. The statute of Virginia, Code of 1 873, 
pp. 999-1000, c. 14, § 9, fixes the time from which the 10 
years' limitation runs, by providing that "upon the bond of 
any personal représentative of a décèdent, * • * the' 
right of action of a person obtaining exécution against such 
représentative, * * * or to whom payment * • * 
shall be ordered by a court acting upon his account, shall be- 
deemed first to hâve accrued from the return-day of such 
exécution, or from the titne of the right to require payment. 
* * * upon such order.whiehever shall happen first." I 
can take no other view of the intention and eiïéct of this law,. 
passed for the protection of the sureties of fidueiaries, and; 
not for that of the fidueiaries themselves, than that it is con- 
clusive against the first objection which Stringer's executor 
raises against Turpin's pétition. 

2. As to the second ground of objection, it was certainly 
compétent for the Howards, suing in a court of equity, seeing 
that the d^hts to St. John's estate and Cocke'e estate were 
both to be satisfied out of estâtes supposed to be insolvent, or 
by sureties ail believed to be insolvent or in difficulties, to bring 
Cocke's irepresentatives, as well as ail the other parties in the 
suit in the state court as défendants, into this court in order 
that complète justice might be done. They brought a cred- 
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itors' bill — a bill for the benefit not only of themselves, but bf 
the other créditer having claim against the estâtes of Charles 
"Selden and Ms sureties, and of Henry Gordon, deputy of Charles 
Selden, and his sureties. It bas never been contended that as 
between such creditors in a common suit in equity there must 
be a privity ofcontract. Besides, this suit of the Howards 
is not founded upon the bond either of Charles Selden and 
his sureties, or of Henry Gordon and his sureties. Those 
bonds do not enter into the présent litigation. This suit of 
the Howards is brought upon the decree of April, 1875, pro- 
nounced by the circuit court of Powhatan, which settled the 
rights of ail the parties to that suit, which was not appealed 
from, and which, as to those parties, stands irrévocable. The 
bonds of the sheriff and the deputy sheriff were merged înt6' 
that decree.. They are res jvdicata. They cannot again be 
brought into litigation. Nothing can be alleged against the 
decree of the circuit court of Powhatan but fraud or want of 
jurisdiction, or payment; and, in point of fact, such objec- 
tions would be idle as against that decree. The suit hère, in 
another jurisdiction, by non-residents of the state, is brought 
upon that decree; and that decree cannot be impeaehed col- 
laterally in this court by the parties to it. It bas hère the 
quality of absolute verity. If the statute of limitations had 
barred suits upon the two fiduciary bonds upon which that 
decree was based, or if lâches or staleness had been relied on, 
thèse defences should bave been pleaded or made in the cir- 
cuit court of Powhatan. They cannot be pleaded hère. 

3. The fact that the suit of the Howards in this court is 
brought upon the decree of thé state court settling thô rights 
and liabilities of the parties to that suit, disposes of the third 
objection of Stringer's exécuter. It is true that the repré- 
sentatives neither of St. John's estate, nor of Cooke's estate, 
were technical parties to the suit in the state court, though 
their testators or intestates were; and, not having beén, as 
représentatives, parties, tbey had an élection whèther or not 
to accept the déterminations of that court in their favor. It 
was optional with the Howards to proceed upon the bond bf 
iSelden, or upon the decree of the state court ; and it wa'' 
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optional with the représentatives of Cocke to consent to ba 
made parties défendant to the suit of the Howards hère 
brought upon the decree of the state court, and to accept or 

lot the amount which this court ordered to be paid to them. 
îJut the fact that this option existed, and that the représent- 
atives of both estâtes elected to accept the Powhatan court's 

leeree as determining their rights, does not put it in the 

)ower of Gordon's sureties to require them to repudiate that 
Jecree, and to require the Howards, so repudiating, to bring 

•heir action upon Charles Selden's bond. The Powhatan 
^lourt's decree was conclusive against ail the parties to it, 
of which Stringer's executor was one, and this executor is 
estopped by it, on the principle of res judicata, from making 
this third objection. 

4. As to the fourth ground of objection, that is virtually 
disposed of in what has already heen said. If valid, it should 
bave been raised in Selden's suit for account in the circuit 
court of Powhatan. The suit hère is upon a decree of that 
court which settled the liability of Gordon and his sureties to 
Selden or his estate, and to the estâtes of Cocke and St. John. 
The validity of that decree, even thougb it included a liability 
of Gordon and his sureties fro some other high sheriflf than 
Selden, cannot be impeaohed coUaterally in this court or in 
the suit hère. At best, moreover, the objection is technieal 
only, and does not affect the merits of the case in a manner 
prejudicial to Stringer's executor. 

5. The fifth objection strikes me as a non sequitur. AU 
the parties to the suit in the state court are bound by the 
decree there. That decree determined, as against ail thèse 
parties, that Gordon and his sureties, who were parties, owed 
to Cocke's estate and to St. John's estate, respectively, two 
defined sums of money. I believe Cocke and St. John were, 
in their life-time, parties to the suit; but that, on their death, 
during its progress, it was inadvertently not revived as against 
theif représentatives. Be this as it may, it was compétent 
for that court to détermine, as between the parties to that 
suit, the amount of Gordon's default as deputy sheriff, and to 
ascertain, as against him and his sureties, and as against 



HOWABDS V. SELDEM. 473 

Selden and his sureties, to what persons or estâtes Gordon 
was in default. and fix the amount of the default due to 
those estâtes. The représentatives of Cocke and of St. John 
migni hâve come in afterwards and called thèse amounts into 
question. But it was certainly compétent for them to accept 
as true the amounts decreed them, They hâve so elected; 
and Gordon and his sureties, as already said, are estopped 
from denying any faot or resisting any obligation adjudicated 
by that decree. The plaintiffs in the suit bave had a right to 
bring sait on that decree of the Powhatan circuit court, even 
though they were not, in a technical sensé, parties to that suit ; 
and it is not compétent for any party to that suit to object to 
their recovering under that decree. 

6. I come, tberefore, to the last, and, as I conceive, only 
question of novelty and difficulty in this matter; that is to 
eay, the question whether or not this court, after entertain- 
ing the bill of complaint of the Howards as non-residents 
of the state against sundry résident défendants, and after 
having caused the non-resident complainants, as well as the 
other créditer of Gordon and his sureties and of Selden and 
his sureties, to be fuUy satisfied of their demands ont of the 
proceeds of a sale of the lands of W. A. Turpin, a surety of 
Charles Selden, has jurisdiction now to require a surety of 
Gordon, since discovered to be solvent, to make good to Tur- 
pin the money which this court has thus exacted of him. I 
hâve been unable to find a précèdent in which this précise 
question has arisen, and am thrown upon my own views of the 
law in passing upon it. That the circuit courts of the United 
States are courts of equity, vested with ail the powers of the 
old English high court of chancery, except as modified by acts 
of congress and the rules prescribed by the suprême court of 
the United States for the régulation of their proceedings aa 
courts of equity will not now be denied. See U. S. v. How- 
land, 4 Wheat. 115; Boyle v. Zacharie, 6 Pet. 658; lÂvingston 
V. Story, 9 Pet. 654; RusseU v. Southard, 12 How. 139 ; Neve$ 
v. Scott, 13 How. 268; and many subséquent cases. Where, 
under the constitution and laws of the United States, a cir- 
cuit court of the United States has jurisdiction of a cause in 
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equity, ît bas it-as a court of equity possessing nll the dis- 
tinctive powers belonging to such a court. When once ao- 
quiring and taking jurisdiction of a cause in equity by virtue 
of tbe constitution and laws of the United States, it then 
beeomes, as to the parties actually before it, clotbed with the 
full jurisdiction of a court of equity, unaffected by the geo' 
graphieal limitations wbich controlled in its original acqui- 
sition of tbe cause. Its jurisdiction once properly acquired 
over the parties properly before it, that jurisdiction then 
beeomes that of a court of equity proper, and extends to 
embrace ail acts wbich it is proper for a court of equity to 
perform in the cause before it; for where a court tff equity has 
gained jurisdiction of a cause for one purpose, it may retain 
it generally for relief, such as a court of equity may properly 
grant in the ordinary exercise of its authority. Armstrong v. 
Gilchrist, 2 John. Cases, 424; Russell v. Clarke's Ex'rs, 7 
Cranch, 69, Among thèse it is a cardinal principle that a 
court of equity not only may but sbould do complète justice 
as between ail parties before it, giving to eaeh party tbe 
redress which ex equo et bono belongs to him, rather than com- 
pelling him to go eut into another forum for their establish- 
ment, or to bring a new suit before itself for a redress which 
itself ought to afford in the preceding suit. See Mitford's 
Pleadings, 164, where Lord Eedesdale speaks of this as a car- 
dinal rule of equity, from which most of the rules in equity 
concerning parties to suits spring. See, also, Story's Eq. 
PI. §§ 72, 174, 176, et seq., where it is said that a court of 
equity likes to do complète justice and not by halves; and 
that it will, on this principle, bring in the party who is pri- 
marily liable for a debt in aid of one who is only secondarily 
liable, in order, without further litigation, to accomplish in 
one suit complète justice between ail the parties, and thereby 
to prevent a multiplicity of suits. I think, therefore, that this 
court, under its gênerai powers as a court of equity over ail 
parties who were properly brought before it at the beginning 
of the cause, may now, having been made to know by the 
pétition of Turpin that a surety of Gordon, liable before him 
for the debts which Tnrpin's land was sold to pay, has become 
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àble to make good this amount, or a part of it, to him, bas 
jurisdiction to require that surety of Gordon to make contri- 
bution as prayed for. That such contribution may, on the 
merits of the case, be required of Stringer's exécuter, is too 
well settled to be the subjeçt of controversy. See Story's Eq. 
Jur. §§ 496, 497, 498; see, alsOj, Wayland v. Tucker, 4 Gratt. 
268, and DanieU's Ch. Pr. 282-3. 

I will sign a decree overruling the demurrer, and granting 
the relief prayed for by Turpin. 

Note. Bee PeopW» Ban)s. t. Winslow, 1 Morrison's Transcripts, 23. 



Beeby V. GiKACA and others. 

{Circuit Court, D. Nevada. , 1880.) 

1. TowN-SiTB AcT Construbd—Equity— Jurisdiction. 

Where Berry, who had entered land for a town site under section 
2387, Rev. St., conveyed a portion of it to an occupant, and thereaftei 
sued in equity to recover the price and to establish a vendor's lien 
therefor as against F., T. and D., who had purchased the same land 
at an exécution sale, hdd, that the plaintrS, Berry, had no vendor's 
lien, and that, having failed to establish a right to the équitable 
relief demanded, he could hâve no decree in equity for the purchase 
money. 

In Equity. 

George G. Berry, in pro. per., for plaintiff. 

I. B. Marshal, for dofendant. 

HiLLYBR, D. J. The complaint in this suit statés that on 
December 1, 1874, the plaintiff sold to the défendants J. 
Ginaca and A. Gintz, jointly, certain real estate, describing iti 
for the sumof $1,998.80; that no part of this bas been paid, 
and that plaintiff has a lien as .venddrupon the landsde- 
scribed for such unpaid purdhase money; that Frierid, Terry, 
and Doane claim some interest in the land vfhich is subordi- 
nate to the vendor's lien. The prayer ig for judgment against 
Ginaca and Gintz for the $1,998.80, with 'iaterest ; for a de- 
cree subordinating the claim of Friend, Terry, and Doane to 
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« 

thè plaintîff's vendor's lien; for a sale of tlie lands, etc. 
There is nothing in the complaint to indicate tliat the sale 
by plaintiff to Ginaca and Gintz was made by liim as town- 
site trustée, or in any ôther than his individual capacity. 
Ginaca and Gintz, demurred; the demurrer was overruled, 
and they assigned to answer in 10 days. Having failed to 
answer in that time, default was entered against them. 

The défendants Friend, Terry, and Doane answered, de- 
nying any sale from Berry to Ginaca and Gintz, or convey- 
ance by him otherwise than as a town-site trustée, and set- 
ting up a purchase by them at sheriff's sale, upon an alleged 
judgment obtained by them against Ginaca and Gintz by con- 
fession. 

The laws of the United States (Eev. St. § 2387) authorize, 
in a given case, a county judge to enter at the proper land- 
office land settled upon and occupied as a town site "in trust 
for the several use and benefit of the occupants thereof, ac- 
cording to their respective interests; the exécution of which 
trust, as to the disposai of the lots in such town and the pro- 
ceeds of the sale thereef," to be regulated by the state légis- 
lature. 

The législature of Nevada, after providing a mode of ascer- 
taining the interests of the respective occupants, has required 
the trustée to convey, by a good deed, any parcel of the land 
to the person entitled, acoording to the right as it existed at 
the time the entry was made. 2 Comp. Laws Nev, § 3857. 

After the patent has issued to the trustée from the United 
States, he is required to make such deed to the person legally 
entitled "on payment of his * * * proper and due pro- 
portion of the purchase money for said land," together with 
certain other allowances to the trustée for making the deed, 
acquiring the title, and administering the trust, "and the 
foregoing charge shall be fuU payment for ail expenses at- 
tending the exécution, except for revenue stamps." Id. § 
3862. 

Any shares or parcels of the land not legally conveyed 
within a fixed time are to be sold to the highest bidder for 
the benefit of the town in the érection of public buildings, to 
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which purpose the proceeds must be applied after paying 
purchase money and expenses. Id. § 3863. With thèse 
laws in force the plaintiÊf, Berry, in the year 1870, he then 
being district judge of Humboldt county, entered in conform- 
ity therewith 640 acres of land in trust for the several use 
and benefit of the inhabitants of the town of Winnemucca. 
After a contest with the Central Pacifie Eailroad Company 
about a part of the land so entered, the plaintiff, about May, 
1874, received a patent for 200 acres as trustée for the inhab- 
itants and occupants thereofy under the law of the Unitçii 
States above set forth. When the time for payment came, 
before the patent issued, the plaintifif sought from the inhab- 
itants of the town the money to pay for the land, but they 
declined to furnish it. He then, in a conversation with a few 
of the inhabitants, agreed to furnish the money himself if 
they, the inhabitants, would allow him to take the vacant and 
unoccupied lands within the limits of the quarter section, to 
which they assented. Ginaca, one of the défendants, at that 
time had a quartz mill on one of the quart.er sections^ and 
agreed to furnish the money to pay for that quarter section 
at the land-office, and also to pay the plaintiS as trustée the 
town-site charges. Ginaca furhished $400 to enter the 160 
acres on which his mill stood. Before the patent came Gin- 
aca became considerably indebted to plaintiff, and asked him 
to let the $400 go into the gênerai account, promising to pay 
for the land when the plaintiff should give him title. Six 
months later the plaintifif, as trustée under the laws afore- 
said, deeded to Ginaca and Gintz'99 99-100 acres, that be- 
ing the portion of the quarter section to which there was no 
other claimant. At this time no purchase money was paid 
by Ginaca and Gintz, other than the $400 as stated. The 
value of the land at the town-site rates would be about $30 
an acre. 

The foregoing is the substance of the plaintiff's own ver- 
sion of the transaction, (Ginaca being dead, his version of 
it haa not been obtained;) and it appearing from it that he 
took the légal title to thèse lands, as a trustée under the statute, 
for the use and benefit of those legally entitled as octsupants, 
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the question is whether the plaintiff can under such circum- 
stances hâve a vendor's lien upon the land in dispute. We 
think it is clear that he cannot. 

The authorities cited by plaintiflf to show that a trustée 
may hâve a lien, hâve no référence to a vendor's lien. They 
merely state the doctrine that in suits between trustée and 
cestui que trust, if there is^ a fraud under the control of the 
court, the costs as well as the charges and expenses of trus- 
tées, whan properly incurred, constitute a lien on the trust 
fund or estate in favor of the trustée, and he will not be com- 
pelled to part with the légal title until his claim is dischargd. 
mil on Trustées, 567. 

In this case there is no fund in court, nor is the cestui que 
trust calling for the légal title. The trustée bas long since 
conveyed the légal estate to him. Under the statute, be- 
fore 80 doing the trustée bas a right to demand from the 
occupant to whom the deed is made everything to which he is 
entitled. This includes the occupant's share of the purchase 
money paid to the United States for the land, and some other 
sums for expenses of administering the trust. It is only upon 
payment of ail thèse that the occupant is entitled to demand 
a deed. Indeed, in most if not ail cases, it -would be an abuse 
of the trust to convey without at least a prepayment of the 
grantee's share of the original purchase money. At ail events, 
there is nothing in the statute giving the trustée a lien for 
thèse charges should he see fit to convey before they are paid. 
A vendor's lien can exist only for unpaid purchase money, if 
we admit the trustée in this case may be called, properly, a 
vendor. 

It is a misapplication of terms to call the charges and ex- 
penses of a trustée, in administering his trust, purchase money, 
when he deeds the légal estate to his cestui que trust in exécution 
of his duty as trustée. If the money paid to the United States 
is to be distinguished from the costs and charges, then that 
money Ginaca bas paid. The testimuny shows that before 
the cash entry; was madè by the plaintiff/- as trustée, he 
received from Ginaca $400^ to be applied to the payment of 
the land so entered at the rate of $2.50 per acre, The quan- 
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tity actually conveyed by the plaintiff to Giaaca and Gintz 
•was a fraction less than 100 acres, so tliat the plaintiff in 
fact received from Ginaca before entry of the land more 
than the amount which can properly be caUed purchase 
money. Nor do we think the subséquent arrangement, if 
sueh there was, by which the $400 went into the genejral 
account between between plaintiff and Ginaca can hâve the 
effect of reviving the lien, supposing it to haye ever existed. 
Under the statute, the purchase money is paid to the United 
States, -which then conveys the town site to a trustée in trust 
for the benefit of its inhabitants. The United States is, 
properly speaking, the vendor and the inhabitants the real 
purchaser. The trustée, •whether judge or town authoritiea, 
is a mère channel for the title, with no bénéficiai interest in 
the land, made use of as a convenient mode of vesting the 
title in the occupants of the town site according to their respect- 
ive interests. His duties are prescribed by the law, and if he 
foUows that law no such daim as that made in this suit can 
ever exist. ■ 

Upon the entry of a town site the government makes no 
inquiry in regard to the source from which the purchase 
money cornes, but conveys upon receiving the price charged 
for the land. In case the entry is made by corporate author- 
ities, the purchase money may, doubtless, corne from the 
town treasury, or be raised by the inbabitants, so if the 
entry be by the judge the purchase money will ordinarily be 
raised in some way by the inhabitants; and, in any such 
case, it would be a clear breach of duty for the trustée to part' 
with the légal title before a due proportion of the purchase 
money had been paid. Should the trustée himself advance 
the purchase money for the inhabitants, he takes the légal 
title still upon precisely the same trust as if it had corne from 
some other source, and it seems clear that he cannot in this 
way change his relations to the property. He is still noth- 
ing but a trustée, and not the bénéficiai owner. Any attempt 
on his part to deal with the land as owner, independently, or 
in disregard of his trust, would be a breach of duty. He can- 
not, by advancing the purchase money, nut himself in the 
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position of vendor as between him and his cestuis que trust. 
Vhe "due proportion" of the purchase money which is or should 
be paid to him before making a deed is not purchase money, 
as between a vendor and purehaser, for which a lien arises 
when unpaid. It is a sum made payable by the statute, in 
order that the occupant may not évade his just proportion of 
the expenses incident to the purchase of the town site. 

But the whole arrangement made between the plaintiff and 
Crinaca was a plain departure, on the ^plaintifif's part, from 
the course marked out by the statute. Berry, as trustée, had 
flo right to sell the vacant lands to any one, except in the 
mode and for the purpose provided in the statute, (section 
3863, ante,) and his whole agreement with Ginaca was illégal, 
f he duty of the trustée in this case, it seems to us, was 
plain. When, after the entry of the town site, the inhabit- 
ants declined to furnish the purchase money, the trustée 
might doubtiess obtain the money from some other source, 
and 80 complète the purchase. But the entry having been 
made as trustée, and the payment likewise, he could not law- 
fully deal with the property in any other way than the law 
pointed out to trustées. The transaction which actually took 
place being illégal, no lien could arise out of it. No person 
can acqaire a lien founded upon his own illégal or fraudaient 
act or breach of duty. Bandel v. Brown, 3 How. 406. 

Since the complainant has no lien to enforce, and the 
establishing and enforcing of that alone gives him any stand- 
ing in a court of equity, can he now hâve a decree against 
the two défendants Ginaca and Gintz for the money alleged 
to be due from them, tbey having made default? It is true, 
as the plaintiff contends, that the défendants Friend, Terry, 
and Doane hâve no concei'n in this after the lien is defeated. 
But it may be a question of jurisdiction. Had the plaintiff 
filed a bill to recover money due from Ginaca and Gintz, 
eimply, his bill would hâve been dismissed, his remedy at law 
being plain and adéquate. In such a case the suit would not 
be within the jurisdiction of a court of equity, and, although 
default should be made, the court would be without jurisdic- 
tion to make a decree. Jurisdiction of a subject-matter not 
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properly of équitable cognizance cannot be thus conferreà. 
Consent of parties cannot do it. 

Hôw is it when, as hère, the plaintiff allèges in connectiqa 
•with his légal cause of action some équitable matter, ■whiéb 
équitable matter is not sustainéd by proof ? Can he hâte a 
decree under such circumstances for the légal matter ? " Suits 
in equity shall not be sustainéd in either of the courts of the 
United States in any case where a plain, adéquate, and com- 
plète remedy may be had at law." Eev. St. § 723. It is an 
established rule that -where a court of equity has properly 
acquired jurigdiction over the subject for a necessary purjtbse, 
it is the duty of the court to proceed, and do final and com- 
plète justice between the parties, where it can as well be done 
in that court as at law. Taylor v. Insurance Co. 9 H. 405. 
In that case, after requiring a spécifie performance of an 
agreement to insure, the court went on (there having been a 
loss before the policy was delivered) and gave final relief on 
the policy. So, if a discovery is sought in aid of a claim 
purely légal, it may be obtained in a court of equity, which will 
afterwards go on and give the légal relief and détermine the 
wbole matter in controversey. But in such case, if the answer 
of the défendant discloses nothing and the plaintiff supports 
his claim by évidence in his own possession, "the established 
rules limiting the jurisdiction of courts require that he should 
be dismissed from the court of chancery" without préjudice 
as to the légal cause of action. Russell v. Clark's Ex'r. 7 
Cranch, 89; Story's Eq. § 74. 

In the opinion of Mr. Justice Woodbury, it was the design 
of our fathers in that clause of the judiciary act (now section 
723, Eev. St.) not to permit proceedings to go on in chancery 
if it turned out in the progress of the inquiry that f ull and 
adéquate relief could be had at law. Pierpont v. Fowle, 2 
W. & M. 33, 34. 

In Graves v.. Boston Ins. Co. 2 Cranch, 419, it appeared 
that Graves had tcken an insurance in his own name upon 
goods belonging to the partnership, while really intending to 
insure for the benefit of his firm. The suit was by the part- 
nership to correct the alleged error in the policy, and to 

v.5,no.t) — 31 



482 FKDKBAL REPOBTKR. 

recover the insurance. The court denied the only équitable 
relief asked, viz., the correction of the alleged error in the 
pplicy, and concladed by saying that "as the remedy of the 
plaintiff, Graves, on the pplicy, to the extent of his own 
interest, is complète at law.tbe decrèe of- the circuit court 
dismissing his bill must be affirmed." Now, in that case, 
if the plaintiffs had obtained the équitable relief asked, the 
court of eqnity -would hâve go^e on and given fuU relief upon 
the reformed poliey; but, the équitable relief being denied, 
nothing remained but a légal right capable of adéquate re- 
dresB ,ç,t law, and the plaintiffs were dismissed to that forupi. 
This case is cited in Hipp y, Pabin, 19, How. 271, 278, tp 
show that relief bas been. denied "in cases in equity where 
the remedy at law bas beei^ plain, adéquate, and complète, 
though the question was not raised by the défendants in their 
plep,dipg8, nor suggested by the counsel in their arguments;" 
because. it is a question of jurisdiction, and "no admission of 
parties can change the law, or give jurisdiction to a court in 
a cause of which it hath no jurisdiction ;" and, further, when- 
eyer a court of law is compétent to take cognizance of a 
cause, the plaintiff must prpoeed at law, "because the défend- 
ant has a constitutional right to a trial by jury," "In the 
courts of the Unitçd States it (this question) is regarded as 
jurisdictional, and may be enforced by the court sua sponte, 
though not raised bythe pleading nor suggested by counsel." 
Parker v. Cotton é Woolen Co. 2 Black, 545, 550. Where the 
remedy at law is adéquate, the party seeking redress must 
pursue it. In such case the adverse party has a constitu- 
tional right to trial by jury." Id. 551. 

It being a question of power to make a decree, the fact 
that Ginaca and Gintz hâve made def ault cannot give the court 
jurisdiction to deçree in a casenot of équitable cognizance. 
It seems to us clear that whenever no équitable relief is given 
the plaintiff can bave no standing in a court of equity ; for, in 
Buch cases, the only ground upon which a court of equity pro- 
ceeds to give légal relief is that the party was compelled to 
corne to the court of equity, and ought not to be deprived of 
the légal remedy incidental to his équitable claim. When, 
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therefore, the, court détermines tljat the plaintiff had no case 
for its equity side, it can do nothing, if it proceeds, except make 
a decree upon a légal matter. When the plaintiff is dismissed 
as to his équitable matter, it amounts to an adjudication that 
te bas an adequa,te remedy for his légal claim in a court of 
law, and consequently that he néver should bave corne with 
his suit into a court of equity. 

Bill dismissed witbout préjudice to the coBipIainant's légal 
cause of action. 

Sawïeb, C. J., concurred. 
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1, Agent. 

An agent to buy cannot be the seller, 

2. Brokbb'b Contbact. 

An ordinary broker's contract for the purchase of mlning stock, 
each share of -«rhich has an independent value, is not an entire con- 
tract. 

8. SAME— CUBTOM. 

Acustom of chargingcustbmers an arbittary éum for telegrams, 
usually much more than the actual cost, if it can be considered reà- 
sonable, ought tobe established by very satisfactory proof , andit should 
appear that both parties knew of it. 

4 AccoiTNT Statbd— Bhoker's Pass-Book, 

Under the cîrcumstancês of this case, the balances struck in a 
" broker's pass.'book " hdd accounts stated. • 

5. BaMB — InTEEEST — APPROPBllATIOBr. • * 

Where a statute does no more than prohibit a recovery of interest 
in excess of ,10 per cent, unlessithe contract isin writing, but does 
not otherwise make the rate of interest. unlawful, interest in excess 
of that rate inay be iiicluded in an accoufait stated, and môney paid 
on accQunt by the debtor mày be appïied to the paymènt of such 
interest by the créditer in the absepce 'of any aPt>ropriatiop. by th^ 
debtor. .... .,, i .. . ■ ,.^ 

S'trJ2''''^c^ <^ 'S'^^^-ras and Leîm (f D(?âZ, for p'Iamtiff, 
«Jorcos iSeeZy, foi: défendant. ' ' 
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HiLLYEE, D. I. This is an action to recover a balance al- 
légea to be due npon a mining-stock account. Tlie complaint 
allèges the purchase upon defendant's request pf a large 
,amount of mining stocks; the expenditure of money for tele- 
. grains in connection with the buying and selling of the stocks ; 
the advancing of money on purchases, and the agreement of 
défendant to pay interest thereon at the rate pf 2 per cent. 
per month. Ji, also cqntains a number of counts upon accpunts 
etated. The answer puis in issue the purchase of 500 sliares 
of Franklin stock, at three dollars per share ; dénies the cor- 
rectness of the charges for telegrams, and any agreement to 
pay interest at the rate of 2 per cent, per month. Thèse are 
the only issues raised. The f acts bearing upon each point eau 
be best stated as it is decided, both for convenience and to 
avoid répétition. The facts in regard to the purchase of the 
Franklin stock are that the défendant requested the plaintiff's 
assignors, Frankel & Block, stock brokers, to buy for him 
500 shares of Franklin, at a limit of three dollars per share. 
Frankel & Block purchased in the San Francisco stock board 
next day, in the usual way, 125 shares of Franklin, that being 
ail that could be obtained at three dollars per share. At the 
same time Frankel, one of the members of the firm, being a 
large owner of Franklin stock, turned over to Frankel & 
Block, for the purpose of ûlling the defendant's order, 375 
shares of Franklin at three dollars per share, wbich -Were 
then applied by the firm to that purpose, and wert cliarged 
to the défendant with the usual commissions and telegrams. 
The défendant never received the stock into possession, and 
ne ver assented to this mode of fiUing bis order; nor did he 
know it had been so fiUed until about the time of bringing 
this suit. 

The rule of la-w applicable to this state of facts is settled. 
An agent employed to buy cannot become the seller, in the 
absence of his principal's assent, given upon fuU knowledge 
of the facts. Frankel & Block, as agents of Strouse to pur- 
chase, could not be the sellera. It is not claimed that there 
■was any fraud in fact hère, but évidence establishing the 
transfer of the stock to hâve been bona fide, and for a fair 
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price, is unavailing. The inquiry does not reach the ques- 
tion whether there was or was not fraud in fact. It stops 
when it is ascertained that the agent was hoth buyer ahd 
seller. The law then déclares the sale invalid, if the princi- 
pal elect to so consider it, not because àll sales so made are 
in fact fraudtilent, but because it will not permit any trustée 
or agent to purchase on aceount of another that which he 
sells on aceount of himself. It does not permit the agent to 
be lead into temptation by an act which raises a conflict 
between his integrity and his self-interest. 

The suprême court of the United States anhounced this 
doctrine in very strong terms and with unanimity in Michmd 
V. Girod, 4 How. 503. The currentof authority in England; 
as well as hère, is ail the same way. 4 Kent's Com. (7th 
Ed.) 475 ; Conkey v. Bond, 34 Barb. 276. 

The manner in which the stock passed from Frankel to 
Prankel & Block, and from them to Strouse, does not, in my 
judgment, essentially alter the case. The fact that an ac- 
eount may hâve been stated between the défendant and 
Frankel & Block, in which this item of 500 shares of Frank- 
lin was included, does not bind the défendant, if he stated 
the accourt in ignorance of the faets. It appears that 
Frankel & Block never informed the défendant how the pur- 
chase had been made, and that thè défendant did not, in 
fact, know of it until at or about the time of bringing this 
suit. The charge in the aceount which was rcndered to de- 
fendant, being for 500 shares of Franklin at three dollars 
per sharo, gave him no information in regard to the person 
from whom the stock was purchased. The charge was for a 
quantity and for a price within the liinit of his order, and he 
may, and naturally would, hâve supposed it had been fiUed 
in the regular way. 

There was nothing to put him on inquiry, and he may now 
open the aceount for fraud, actual or constructive. So any 
payments the défendant may hâve made in ignorance of the 
facts cannot be binding upon him, however appropriated, so 
as to prevent him from avoiding the transaction when ho 
discovers the truth. 
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So far, theû, as the 375 shares are concerned it seerns clear 
that there is no liability on the defendant's part; but that he 
is properly chai-geable with the 125 shares, which were regu- 
larly purehased in the board, has hardly been seriously con- 
ti-adicted. It was suggested, however, that the order for 500 
shares might and ought to be regarded as an entire contract, 
and that the défendant was not bound to take less than the 
whole 500 shares. A sufficient answer tô this position is 
that, upon receiving the defendant's order to buy 500 shares 
at a limit of three dollars, the undertaking of Prankel & Block, 
as brokers, was not to deliver the whole absolutely, but to 
buy 80 much as could be bought in the regular way below or 
at the limit. Moreover, there are no ciroumstances in this 
case showing, or tending to show, that the défendant regarded 
the purchase of the whole number.of shares as essential to 
the value of a part. An ordinary broker's contract for the 
buying of stock, each share of which has a distinct and indé- 
pendant value, cannot be regarded as entire. The resuit 
upon this stock transaction is that the défendant is entitled 
to a crédit for 375 shares, at three dollars per share, for com- 
missions, and for interest thereon, at the rate of 2 per cent. 

per month, from September 28, 1874, down to the day 

of , 187-, and at 10 per cent, per ^nnum thereafter, 

80 long as those rates hâve been charged against him in the 
account sued on. 

The charges for telegrams were made in this way : Prankel 
& Block were in the habit of receiving orders daily for the 
purchase and sale of mining stocks. It often happened that 
a number of orders would be sent to San Francisco in one 
dispatch. In such case the practice was to charge each cus- 
tomer having an order therein 75 cents, (that being the proper 
charge for a single telegram of 10 words,) although such cus- 
tomer's proportion of the actual cost was of ten^ if not always, 
much less. Sometimes a single order would be sentJor one 
customer, and then the actual cost of the' telegram was 
charged. But how often this may bave been; done in défend^ 
ant's case nowhere appears. No effort waa made tokeep an 
account of the sums actually paid ont for telegrams about his 



MARYE V. STROUSB. 



487 



business. The plaintiffs défend thèse chatges on the ground 
that they are in aceordance with an established custom of 
mining stock brokers. The testimony faiîs to bring knowU 
edge of this Custom, if any, home to Strouse. He never 
agreed to the charges, nor did Frankel & Block ever inform 
him of their character. He himself dénies any knowledge 
of the custom, if it be a custom. 

I think, also, tha,t the testimony fails to show that the 
alleged custom had existed so long, and was so generally 
known, that the défendant ought to be presumed to hâve had 
knowledge of it, and to hâve contracted with référence to it. 
The only évidence on this point is that of Mr. Frankel. 

In answer to the question whether this mode of cha.rging 
"was a custom among the brokers, and ivas well known," bis 
answer is, "I tell everybody; make no bones about it." 
Again he answers: "It (the mode of charging) is well known; 
we don't make any bones about it — tell everybody." This 
shows that there was nothing clandestine about the charges, 
but does not show a certain and uniform custom among bro- 
kers which was known to both parties. 

A custom or usage like this, of charging customers, in 
addition to commissions, not merely the actual cost of tele- 
grams, but an arbitrary sum, ordinarily much more than the 
actual cost, if it can be considered reasonable, ought to be 
established by very satisfactory proof, and it should also 
appear that both parties had knowledge of it, 

Strouse says he expected to pay the actual cost of the tel- 
egrams about bis business, but nothing more. There is, how- 
ever, no proof showing what the real cost was. It being con- 
ceded that the charge is excessive, unless supported by custom, 
the burden of showing what the real cost of telegrams was is 
on the plaintiffs. But this bas not bçen done, and the charge 
must stand or fall as a whole. I do not thihk it can be sus- 
tained on the ground of custom. Nor do I think that in réf- 
érence to thèse charges the défendant has lost bis right to 
object to them becanse he may bave stated an aceount in- 
cluding them, or because payments made by him may bave 
been appropriated by Frankel & Block to their payment. 
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For tliis reason the account as rendered to défendant con- 
tained the usual charge of the telegraph company for a dis- 
patch of ten words or lésa, viz., 75 cents, and while the charge 
■was false in fact it would appear to the défendant to be true 
80 long as he remained ignorant of the broker's habit of 
charging. Until this became known to him there was noth- 
ing on the face of the account calling for objection by him. 
As to usage, see Renner v. Bank of ColumUa, 9 Wheat. 581 ; 
Bowling v. Harrison, 6 How. 2é8 ; Pierpont v. Fowle, 2 W. 
& M. 23. 

The only other portion of the account objected to by the 
défendant consista of the varions charges for interest, at 
the rate of 2 per cent, per month, which he asserts are illégal, 
because no agreement in writing has ever been made to pay 
that rate. 

The plaintiff claims that ail items of interest accruing 
prior to August 1, 1875, are included in a number of accounts 
stated, contained in a book in évidence called a "broker's 
pass-book;" and that since, under the law of this state, there 
is nothing illégal in a verbal agreement to pay interest at the 
rate charged, an account stated may lawfuUy be eettled by 
the parties, with items of interest at that rate entering into 
the balance struck and agreed to. A statute of Nevada 
(Comp. Laws, § 32) provides that "when there is no express 
contract in writing, fixing a différent rate of interest, interest 
shall be allowed at the rate of 10 per cent, per annum for ail 
moneys. * * * Parties may agrée in writing for the pay- 
ment of any rate of interest whatever on money due, or to 
become due." After judgment, the original claim bears inter- 
est at the contract rate. There is nothing anywhere in the 
statute prohibiting persons from paying or reeeiving any rate 
of interest they choose. The only effect of the law is to pre- 
vent a recovery by suit of more than 10 per cent, per annum 
when there is no agreement in writing. Properly speaking, 
2 per cent, per month is not an illégal rate of interest in 
Nevada. If parties see fit to contract in writing, any rate so 
fixed can be recovered; but if the agreement is not reduced 
to writing, they cannot hâve the aid of the courts in enforc- 
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ing it wlien the debtor refuses to abide by the verbal agree- 
ment. 

In such case, however, the agreement being fair and per- 
fectly understood by the party charged, such interest may be 
includéd in the balance agreed to upon stating an account. 
There is nothing in that opposed to good morals, or to the 
policy of the law in this state. And since the stating of the 
account alters the nature of the debt and amounts to a new 
promise, (2 Greenl. Ev. § 127,) and it is not necessary to 
prove the items of the account, but simply the assenl, express 
or implied, of the debtor to the balance statéd, a recovery 
may be had upon such an account unless it is successftiUy 
impeached for fraud or mistake. Under the circumstances 
of this case it appears to me that the balances struck in the 
"broker's pass-book" must be regarded, upon settled princi- 
ples of law, as accounts stated. The book is kept for the 
express purpose of showing the customer how his account 
stands. It bas on the débit side charges against Stiouse for 
stocks bought, commissions, telegrams, assessments, and in- 
terest. On the crédit side appear the proceeds of stocks 
sold, money paid in on account, and dividends coUected. The 
course of business in the brokers' office was to balance ail 
stock accounts at the end of each month. The balance was 
carried forward as the first item of the next month's account. 

Interest on ail advances during the month, as well as on 
the balance brought forward from the preceding month, was 
charged at the rate of îs per cent, per month at the expiration 
of each month, and wont into the balance struck. The pass- 
book is a copy of the broker's ledger. Whenever it was^ 
brought in by the défendant it was written up by copying inta 
it the entries from the ledger, and then returned to him, he 
having at ail other times possession of the book. The first 
balance was struck August 31, 1874, and the last July 31, 
1875. Every account and every balance made ' contains a 
charge for interest at the rate of 2 per cent, per month. In 
charging the item for interest it is not stated to be at the rate 
of 2 per ce'nt., but the amount shows that to hâve been the 
rate. No objection was ever made by the défendant to this. 
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or any other portion of this account, until the bringing of 
this suit in November, 1877. It thus appears that he re- 
tained the last aecount more than a year without objection. 
This warrants fully the presumption that he acquiesced in the 
accounts, and it ia unnecessary that he should bave given an 
express assent. Wiggins v. Burkham, 10 Wall. 129. The 
défendant, however, says that acquiescence ought not to be 
presumed, because he did not in faet know what rate of 
interest was charged to bim in bis accounts. 

It is perhaps a sufficient answor to this to say that, having 
been in the receipt of thèse monthly accounts for a year, if 
he did not know be should bave known that he was bound 
to examine them enough to discover what a very slight exam- 
ination would bave disclosed, upon the principle that a party 
is chargeable with knowledge when the means of knowledge 
are within bis reacb. Ogden v. Âstor, 4 Sandf. 332. It 
would, indeed, be wrong to permit the défendant to lie by 
without objection wbile bis broker advanced large sums for 
him upon the understanding that the rate of interest was to 
be as charged. But there can be no reasonable doubt that 
Strouse did know and assent to the rate of interest as charged. 
Hia account was large, the interest charge alone some 
months amounting to over $800. 

The account for July is as follows : 



July 1. To balance, 


<• 


$39,695 73 


" 10. Assesst. 200 Davey, 


B m 


100 00 


", 30. 30 Ophir, 57, - 


- 


1,710 00 


Com. and tel. 


• 


18 60 


" 31, Interest^ 


' 


817 50 


Cr. 






July 12. Div'd 50 con. va., - 


• 


500 00 


" 31. Balance, 


- 


$41,841 83 



It is impossible to believe that any businesp man could 
receive so simple an account and not know from it the rate 
of interest be was charged. The testimony shows that thèse 
accounts were rendered for the purpose of , informing the de- 
fendant how bis account stood. The dealings between the 
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parties extended through a périod of over two years, during 
ail of which time interest was charged monthlj' at 2 per cent. 
It appears, also,, that at this time the bank rate as weU! as 
the brokers' rate in Virginia City was 2 pér cent, per month, 
and that the défendant did business with neaxly or quite every 
broker and banker in the city. I find, then, that Strouse 
knew the rate of interest charged against hitti in his account. 
There was no mistake or fraud about it. Having this knowl 
edge, he not only receives and retains accounts without ob- 
jection, but even pays them. The method of keeping and 
rendering accounts continued so long as to become a regular 
course of dealiùg between the parties. Under such circum- 
stancesthe authorities are clear that an account stated cannot 
be opened beeause an item of interest which went into it 
could not hâve been recovered by suit, provided suçh item is 
not illégal. Backus v. Minor, 3 Cal. 231; Young \. Hill, 13 
N.Y. S.C. 613; Bainbridge v. Wilcocks, Bald. 536; Treeland 
V. Herron, 7 Cranch, 147. 

After July 31, 1875, no accounts were stated between the 
parties. The défendant did not bring his bôbk in to hâve it 
written up after August, 187S. The balance against him 
July 31st was $41,841.83. Dealings still continued between 
thé parties as before for a long time, thé last item on the 
débit side bearing date December 24, 1876, and the last on 
the crédit side August 14, 1877. After August 1, 1876, the 
account was kept on plaintiff's books as before. Monthly 
balances were struck, embracing current charges and interest 
as well on the balance from the preceding month as on cur- 
rent advances. Crédits arising from sales of stock, dividends, 
or cash were set opposite thèse charges and deducted from 
the débit side, the balance so struck being carried forward 
and making the first item of the next monthly account. The 
défendant paid ail moneys in generally on account, never 
making any application of them, but they were applied as 
paid in or received by the brokers to the payment of ail back 
indebtedness, including the interest at 2 per cent., the appli- 
cation being made to that account which had accrued first in 
point of time. 
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.TJie rigM of the plaintififs to apply the paynjients so made 
to, that portion of the acoount which is for intereet at 2 per 
cent, per month is denied. Tjie argument is that the charge 
for interest is illégal, and while the creditors in this case had 
a right to apply the payments, his right is confined to demands 
which are légal, and can be enforced. Upon this point the 
law seems entirely settled. So far as I can discover, there 
is no conflict of authority. The established rule is that when 
a creditor has two demands, one of which is lawful and the 
other unlawful, — that is to say, arising out of some contract 
prohibited by law, — the creditor can apply an unappropriated 
payment only to the lawful demand. Rohan v. Hanson, 11 
Cash. 44; Caldwell v. Wentworth, 14 N. H. 431; Bancrqft v. 
Dumas, 21 Vt. 456. 

,; But inany demands are la\vful which cannot be recovered 
by a suit at law, and to the payment of ail such demands the 
creditor maylawfuUy apply mpneypaid to him by his debtor, 
whenever the debtor fails to make açy appropriation. Thus 
a, debt.barred by the statute of limitations may be liquidated 
in préférence to debts not barred. Ramsey v. Wasner, 97 
^^Sb^B.^y MilUy^.FowheSf 5 Kng. (^.:C.)é55; Williams v. 
Qriffi.tJ.iy5 M.. &^^ 300. ' ' . 

,,,:So in .cases where no recovery. can be had because the 
promise is not in writàng, as required by the statute of frauda. 
Haynea y^ Nice, 100 M.&B3,B27; Murphy \.Webber,61 Me. i78. 

. In like manner, where a statute did not prohibit the sale 
of liquor, but enacted "that no person should maintain any 
action for sums for or on account of spirituous liquors, " it was 
held the seller might apply an appropriated payment to the 
account for liquors and sue for other articles. Philpott v. 
Jones, 2 A. & E. 41 ; Cruikshank v. Rose, 1 Mood. & Eob. 100. 
So, where the creditor had an équitable demand, arising out 
of partnership relations, he was allowed to apply payments, 
made generally, to the équitable claim, and sue at law for his 
légal demand. Sosanquet v. Uray, 6 Taunt. 597. Thèse 
cases illustrate the distinction which is made between con- 
traets "which the law simply déclines to enforce, and those 
which it directly prohibits." Phillip v. Moses, 66 Me. 70. 
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• Payments ïnay be a^plied T)y a creditor to demands, not' 
réboTerablê at law, when ko stal;utè prohibits the côntract, 
but siûiply dénies a remédy to enforce them. In such cases 
the côntract is not illégal, and the money, if voluntarily paid, 
cannot be recovered back. But the right does not extend to 
contracta which are "prohibited by law unàer heavy pénal 
forfeitures and payments, which may at once be recovered 
back because illégal." 80 held where a payment hâd been 
applied to a grossly usurious côntract which could not hâve 
been enforeed, and the law gave the debtor a right to recover 
back three times the amount paid for usurious interest. Ro- 
han V. Hanson, supra, 

That under the statute of Nevada an agreement to pay 2 
per cent, per month interest is' laTvful, althoti^H not in writ- 
ing, and that such interest is a proper item tO; enter-into^an 
aceount stated, has juôt been decided» Itisequally clear 
that under the same statute it is pèrfectly legal'to pay that 
late without any written agreement tô do so.' ' ■ ~ 

• Moiïey éô paid "cannot bè :|:ecDvered back if the payaient 
vras voluntary. In the récent case of Marvin y. Mandel, 125, 
Mass. i562,i the^ decisipn waa upçn, a statute of , that' state 
■which allows. parties to icoâtract in writing for anyirate of 
interest, but, unless the côntract is in writing, no ïnoiref' than 
Q per cent, can be recovered by action; and upon this ît xmr 
held that, without a writlen côntract, it was lawful'tô pay 
and receive a greater rate than 6 per cent., and ^thêit, Jwl^û' 
-yoluntarily pai4, it could not be recovered back.,. . 

In this case the last payment was made some months be- 
fore any controversy arose about the charge for interest, mA 
■there is but one conclusion possible ûpon ail the authorities, 
and it is that the creditors had a lawful right to apply the 
unappropriated payments ût Strouse to éxtinguish the oldest 
items of the aceount, including those for interest at the rate 
of 2 per cent, per month. Had the creditors done nothing 
more than to set the items of crédit opposite the débits, this 
of itself would hâve amounted to an application of them to 
the payment of those débits. Claytori's Case, 1 Meriv. 608 ; 
"Willard's Equity, 102. And, in the absence of any spécifie 
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application by either party, the law would apply the crédits, 
as Frankel & Blook did, to the payment of the items and 
balances "according to the priority of time." Jd.; V. S. v. 
Kirkpatrick, 9 Wheat. 720. 

My conclusion upon the whole case is that there must be. 
a gênerai finding of fact for the plaintifs, the amount of the 
judgment to be ascertained in accordance with the foregoing 
opinion. 



Maeïb V. Stbousb. 
{dreuit Court, D. Nevada. July 5, 1880.) 

1. Motion— Appearancb. 

A gênerai sppearance and consenting to a contiauance is a waiver 
of irregularity in the notice. 

2. Ihterbst — AccoDHT Statbd. 

An account stated is a new promise, and not a promise to pay any 
particular item wliicli went into it. 

3. FrNDHîG op Fact. 

After a gênerai flnding of fact, Judgment thereon, and the lapse of 
a term, spécial ândings caanot be added to or substituted for the gen^ 
eral flnding. 

4. Bamb. ' 

A circuit court is not bound to make a spécial finding. 

6. BïLI. OF EXOEPTIONS. ... 

Notwithstanding the rule of court requiring a bill of exceptions to 
be drawn up wîthin 10 days after the triai, a case ilnay be excepted 
from its opération when it is just to do so. 

Motion for New Trial. 

Kirkpatrick é Stephens &nà Lewis d; Deal, for plaintiff. 

B. C. Whitman and Jonm Seely, for défendant. 

HiLLYBE, D. J. This cause was tried at the last term of 
tliis court without the intervention of a jury. On the twen- 
tieth day of January, 1880, the court filed a gênerai finding 
of fact in favor of the plaintiff, upon which judgment was 
entered the same day. A stay of proceedings for 20 days 
was granted to enable the défendant to file a bill of excep- 
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tions or take Biicll action aa he should be advised. No bill ôf 
exceptions was prepared within the time a,llowed nor at the] 
term in which judgment was entered. No request ior à' 
spécial finding of f&cts was madè at that term. Eule â3 df 
this court requires ail notices of motions for nëw trialé to be 
given within 10 days after the rendition of the décision 
sought to be set aside. 

On the twenty-eighth of January, 1880, one B. G. Whit- 
man, an attorney of this court, made and served a notice of 
motion for a new trial. Prior tq that date, and at that timé,' 
the only attorney of record for défendant had been and was 
Jonas Seely. 

On Pebruary 11, 1880, a further order was made staying 
exécution until a décision upon the motion for a new trial. 
The March term of this court began on the fifteenth of that 
month. By rule 2^ of this court a party is not required to 
prépare his bill of exceptions at the trial, but within 10 days 
thereafter the bill must be drawn up, filed, and served. At 
the trial the exceptions taken under the rule are to be reduced 
to writing and delîvered to the judge. On the ninth of April, 
1880, at the time the motion for a new trial came up for argu- 
ment, the defendant's attorneys presented and asked the 
judge to allow and seal as correct a document entitled "Bill 
of Exceptions." They also at the same time presented a 
paper cailed "Spécial Finding of Facts," and asked that it bo 
signed and made a part of the record. The motion for a new 
trial came up first regularly for hearing on the first Monday 
of March, and at that time the plaintiff appeared, and, with- 
out any objection to the notice, concented to a continuance. 

Admitting, whàt is doubtless correct, that the notice was 
insufficient, I still am Of the opinion that this gênerai appéar- 
ance on the part of plaintiff must be considered a waiver of 
the want of due notice. In its nature it resembles the sum- 
mons issued at the commencement of the suit, and a gênerai 
appearance is a waiver ai ail irregularities in the service of a 
summons. The motion being thus now propôrly before thé' 
court, the grounds of it are to be considered. 

At the trial the three principal questions discxtgsedwerci — 
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First, wHether the pass-book, under the circumstances, 
amounted to an account stated; second, whether there had 
beensuch an appropriation of payments as closed inquiry in 
référence to the rate of interest charged to défendant by 
Prankel & Block; third, whether the contract for the 500 
shares of Franklin stock was an entire contract. Upon thèse 
points I hâve considered everything said in argument and 
put into briefs. My opinion on none of them is changed. 
One argument now urged by défendant deserves notice because 
it was not made before. It is this : The statute of Nevada 
does not allow a recovery of interest at a greater rate than 10 
per cent, par annum unless the agreement therefor is in 
writing. The stated accounts çontain items for interest at a 
greater rate. The promise implied from a statement of 
accounts is a verbal promise, and hence cannot be enforced 
for the interest. The answer to this argument is, in my 
judgmént, this : The account stated is a new contract between 
the parties. A balance is found against one, and he agrées 
to pay that balance, not the items which may bave entered 
into it. No inquiry is permitted in regard to the items 
except there has been fraud or a clear mistake, and neither 
of thèse is claimed in this case. 

The promise, then, implied from the account stated, is a 
new one to pay a definitely-ascertained amount, and is, in no 
just sensé, an agreement to pay interest at 2 per cent, per 
month. 

It is also now argued that the foUowing errors of law 
occurred at the trial : After thp witness Prankel had stated 
that the rate of interest charged to défendant in the account 
was 2 per cent, per month, he was asked by counsel for 
plaintiff: "Was that the usual rate of interest among bro- 
kers and bankers in Virginia?" Counsel for défendant 
objected on the ground that il called for incompétent testi- 
mony. The objection was overruled, and défendant excepted. 
The witness then answered : "I had to pay that rate myself." 
No objection was made. to the answer, nor any motion to 
strike it out. 

The answer was not responsive to the question, and did 
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not tend to prove a custom. It -would hâve been stricken 
Gut on motion. The proof of custom sought to be made 
■would hâve been material only as tending to show tbat 
the défendant knew the rate he was charged, and for that 
purpose I still think it wonld hâve been proper. But, if 
error, it is plain the défendant was in no way injured by 
allowing the question to be answered. 

The other exceptions noticed in the proposed bill of excep- 
tions do not appear to hâve been in fact taken. Neither the 
judge's nor reporter's notes, nor the minutée of the court, 
nor any writing pursuant to the twenty-fifth rule of this 
court, show any such exceptions to hâve been made. It 
follows that the motion for a new trial must bè overruled. 

Two questions of considérable importance, as aflfecting the 
practice of this court, remain. The first is whether, after a 
gênerai finding of faot, judgment thereon, and the lapse of a 
term of court, spécial findings can now be substituted for, or 
addéd to, the gênerai finding. Counsel insist that this court 
was bound to make a spécial finding of facts, beoause a stat- 
ute of Nevada requires the judge who tries a cause without a 
jury to state the facts and conclusions of law sépara tely, 
(Comp. Laws, § 1243,) which statute, it is said, must be con- 
sidered as adopted by the act of congress conforming the 
practice and mode of procédure in United States courts to 
that in the state courts. It bas always been held in this 
court that ail such matters as bave been regulated by con- 
gress expressly, are to be taben as the rule of action in case 
of conflict with a state statute. But, however this may be, 
the point in question bas been settled by the suprême court, 
and it is idleto discuss it further. The circuit court is not 
required to make a spécial finding, even when requested to 
do 80. Ins. Co. V. Folsom, 18 Wall. 249. 

The act of March 3, 1865, (section 649, Rev. St.,) allows the 
finding to be either gênerai or spécial. If an application for 
spécial findings had been made at the trial, it would doubt- 
lesB hâve been granted; but I do not see how, consistently 
with the rulés of law governing amendments ofjudgments 
and records, such a finding of facts can now be made and 

v.5,no.6— 32 
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fileâ as part ot the record in this case. In cases in wliich 
amendments 6t the record hâve been permitted, it has been 
dooe to supply some defect,'and to conform it with the truth 
or the real intention of the court. But in the présent case 
there is no defect in the record. It speaks the truth, and is 
exactly that which the court intended it should be. 

The gênerai finding of the issues of fact in favor of the 
plaintiff satisfies the requirements of section 649, and -was 
made and signed by the judge, and intended to be a gênerai, 
as distinguished from a spécial, finding. Hère, then, there is . 
no defect, no mistake, no error; "the record conforms to and 
«xhibits the truth." A spécial finding of facts, if signed and 
allowed to be filed now, would contradict the record. The 
judgment of this court was based upon a gênerai, not a spé- 
cial, verdict. There is nothing in this record by which the 
amendment asked can be made. In the case of Ins. Co. v. 
Boon, 95 U. S. 117, there was no technieal finding of facts, 
gênerai or spécial, and there was therefore a defect in the 
record. The opinion read on the décision, and filed, con- 
"tained the statement of facts upon which the judgment was 
based. "Ail that was wanting to make it a suffieient spécial 
finding," say the court, "was that it was not entitled 'finding 
of facts.' " I see nothing in that case to warrant the course 
asked in this. That was the correction of a defect in the rec-, 
ord in conformity to the truth, by the aid of the opinion of 
the judge; this would be a change of the record not in ac- 
cordance with, but in contradiction of, the truth- The prayer 
that spécial findings of fact be signed and filed nunc pro tune, 
as of the November term, must be denied. 

The other question is whether a bill of exceptions can now 
properly be sealed and filed for the first time. Notwith- 
standing the rule of this court prescribing the time within 
which bUls of exception must be dràwn ,up, it is undoubtedly 
mthin the power of the court to except a particular case from 
its opération whenever it is just to do so. U. S. v. Breitling, 
20 How. 252. At the time judgment in this case was ren- 
■dered, the defendant's attorney was absent in Colorado, and 
.1 am disposed, under ail the circumstances to allow a proper 
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bill of exceptions at this time. But one exception was aetu- 
ally taken and saved at the trial, which is the one before 
noticed. Only such as are so saved can be included in a bill 
of ■ exceptionô. U. S. v. Breitlin^, supra. 

During fhe trial the plaintiffa were allowed to amend by 
addingto their complaint a number of counts on accounts 
stated. Thèse amendments are ail put into the bill as pro- 
posed by défendant, but are not properly there. The amend- 
ments are ail matters of record, and no bill of exception is 
needed to bring them on the record. The bill as prepared also 
contains a statement of ail the testimony in the case. This 
eannot avail as a spécial finding of f acts. Norris v. Jackson, 
9 Wall. 125. Only so much of. the évidence as is necessary 
to point the exception ought to be included in the bill. 

A bill embracing the exception stated will, if desired, be 
sealed and filed. 



Beown V. Memphis & C, E. Co. 

yOireuit CouH, W. D. Tennessee. October 30, 1880.) 

1. CONSTITDTIONAI, LaW — IntBB-BtATB COMMERCE— lUlLnoADS—TœH'^ 

^ESSBB— AcT 1875, c, 130. 

A 8tate statute which abrogates ail common-law remédies for the 
■wrongful exclusion of a passenger from the cars of a railroad Com- 
pany is unconstitutional, so far as it relates to railroads running 
between iwo or more States, it being a régulation of inter-state com- 
merce that the state has no power to make. 

2. Cabbieb of Passengeks— Fkmale Passengeb— Unchastity— Kea- 

bonable regttlatioïî. 

A carrier t)f pàssengers may rightf ully exclude a passenger whose 
conduct at the time is annoying, or whose réputation for misbehavior 
is so notoriously bad that it f urnishes a reasonable ground to believe 
that the person will be offensive to other pàssengers ; but the social 
penaltiês of exclusion of unchaste women from hôtels, theaters, and 
other public places eannot be imported into the law of common car- 
riers; nor can the carrier classify his pàssengers according to theii 
respective réputations for chastity, whether they be men or women. 
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3. Same ScSjbcw- -Iik^tEs* Car— Equal Accommodations. 

, . A female passengér trayeling àlone is èntitled to ride in tlie ladies' 
car, notwitlistanding an alleged want of cliastity, if her behavior is 
lady-like and proper, and she cannot be compelled to accept a seat 
in another car offensive to hèr because of smoking and bad ventila- 
tion ; and this wliether sbe be white or colored. 

This was a common-law action for the wrongful exclusion 
of the plaintiff, a colored woman, from the ladies' car of the 
defendant's train, upon her refusai to take a seat in the smok- 
ing car. At the time of her exclusion the plaintiff held a 
first-class ticket over the defendant's road from Corinth, Mis- 
sissippi, to Memphis, Tennessee, and her behavior while in the 
car was lady-like and inoffensive. 

The défendant pleaded that the plaintiff was a woman of 
color, and that the company hàd a régulation excluding per- 
soûs of color from the ladies' car, but providing equal accom- 
modations in another car, which she refused to accept. This 
plea, however, was subsequently withdrawn, because the de- 
fendant as a matter of fact made no distinction as to color 
on its cars. After the withdrawal of this plea the court 
refused to entertain the question of color, and excluded it 
altogether from the jury, ànd charged that the case was to 
be tried prccisely as if the plaintiff were a white woman 
excluded under similar eircumstances. The défendant also 
pleaded that the plaintiff was a notorious and public Court-^ 
esan, addicted to the use of profane language and offensive 
habits of conduct in public places ; that the ladies' car was 
set apart exolusively for the use of genteel ladies of good char- 
acter and modest deportment, from which the plaintiff was 
rightfully excluded because of her bad character. 

It also appeared that an existing statute of the state of Ten- 
nessee (Act of March 34, 1875, c. 130, § 1, p. 216) contained 
the foUowing provision : 

"The rule of the common law giving a right of action to 
any person excluded from any hôtel or public means of 
transportation, or place of amusement, is hereby abrogated ; 
and hereafter no keeper of any hôtel or public house, or car- 
rier of passengers for hire, or conductors, drivers, or employés 
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of sueh carrier or keeper, shall bè bound or under'any obli- 
gation to entertain, carry, oradmit any person whoiù he shall 
for any reason whatever choosô not to entertain, carry, or 
admit to his bouse, botel, carriage, or means of transporta- 
tion, or place of amusement ; nor sball any right exist in 
favor of any such persons ao refused admission ; but the 
right ôf such keepers of hôtels and public bouses, carriers of 
passengers, and keepers of places of amusement, and their 
employés, to control the access and admission or exclusion of 
persons to or from their public houses, means of transporta, 
tion, and places of amusement, shall be as perfect and com- 
plète as that of any private person over his private car- 
riage or private theater or place of amusement for his fam- 
ily." 

Inge é Chandler, for plaintiff. ' 

H?tme« (É Postera, for défendant. 

HàMMOND, D. J., charged the jury that this act of the lég- 
islature, 80 far as itabrogated the common-law right of 
action for -wrongful exclusion from railroad cars ou roads rtiH^ 
ning between two or more states, -was unoonstitutional, be- 
cause it waS a régulation of commerce between the states, 
which the législature had no right to make, the exclusive 
right to make it being by the constitution of the United 
States in congress. HaU v. DeCuvr, 95 U. S. 485. 

On the question of the plaintiff 's charaeter for chastity, he 
charged the same prineipleà' of law were to be applied to 
women as men in determining whether the exclusion was la-^f - 
fui or not ; that the social penalties of exclusion of unchaste 
-women from hôtels, theaters, and other public places could not 
be imported into the law of common carriers ; that they had a 
right to travel in the streets and on the public highways, and 
other people who travel must expect to meet them in such 
such places; and, as long as their conduct was unobjection- 
able while in such places, they could not be excluded. The 
carrier is bound to carry good, bad, and indiffèrent, and bas 
nothing to do with the morals of his passengers, if their 
behavior be proper while traveling. Neither can the carrier 
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usé th0 character for chastity of bis female passengers as a. 
basis of classification, so that he may put ail chaste women, 
or women who hâve the réputation of beiùg chaste, into one 
car, and those known or reputed to be unchaste in another 
car. Such a régulation would be contrary to public policy, 
and unreasonable. It would put every woman purehasing a 
railroad ticket on trial for her virtue before the conductor as 
her judge, and, in case of mistake, would lead to breaches 
of the peace. It would praotically exclude ail sensible and 
sensitive women from traveling at ail, no matter how virtu- 
ous, for fear they might be put into or unconsciously occupy^ 
the wrong car. 

The police power of the carrier is sufficient protection ta 
other passengers, and he can remove ail pereons, men or 
women, whose conduct at the time is annoyitig, or whose 
réputation for misbehavior and indécent demeanor in public 
is so notoriously bad that it furnishes a reasonable ground to 
believe that the person will be offensive or annoying to others 
traveling in the same car; and this is as far as the carrier 
bas any right to go. He can no more classify women accord^ 
ing to their réputation for chastity, or want of it, than he 
can so grade the mon. 

The car in which the plaintiflf was required to sit was used 
as a smoking car, and was at the time crowded with passen- 
gers, mostly emigrants, traveling on cheap rates, with many 
women, and children. It was claimed by the company that- 
its acommodations were as good as the ladies' car, and the- 
plaintiff had no right to refuse it. On this point the court 
charged that the plaintiff was entitled tofirst-class accommo- 
dations, which meant that those tendered were to be equal m 
ail respects to the best which the company oiïered on that 
train to other female passengers traveling alone as the plaintiff 
was. If being chaste she would hâve been entitled to ride in 
the ladies' car, she was entitled to ride in it notwithstanding 
the alleged want of chastity, if her behavior was lady-like ; 
and having aiready aoquired a seat in it she could not be 
cxcluded, nor was she compelled to accept a seat in the^ 
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other car, if, because of the smoking or baB ventilation or 
■other causes, it was disagreeable to her, there being room for 
her in the ladies' car. 
■Verdict forplaintiff for $3,000. 
Note. See Brovm v. Memphis A G. B. Co. 4 Fed. Rep. 37. 



Third Nat. Bank of Baltimore v. Teal. 
{Gvrcuit Court, li. Maryland. January 28, 1881.) 

1. Declabation— JuRisDicTioNAii Facts— Demubkbr. 

The déclaration described the plaintifE as "The Third National 
Bank of Baltimore." Hdd, on demurrer, that this was not équiv- 
alent to an {iverment that the plalntiH was a banking association 
established in the district of Maryland, nor that it was established 
under thelawof the United States providing for national banking 
associationa. ; Held, also, that the déclaration waa demurrabla for 
want of an averment that the plaintifE was a corporation. 

2. Attachment under State Law Adopted by the United States, 

Courts. 

The plaintifl having obtained an attachment on original process,'aa 
provlded by the Maryland state law, adopted by circuit Conrtéi as au- 
thorized by section 915 of the U. S. Revised Statutes, hdd, that the cir- 
cuit court must apply the remedy agreeably to the construction put 
upon the law by the highest appellate court of the state. Eeld, that, 
the appellate court having decided that, by the terms of the statute 
giving the remedy, the attachment was void if the déclaration was 
demurrable, the attachment in this case must be quashed. 

Demurrer to déclaration and motion to quash attachment. 

T. M. Lanahan and A. Sterling, Jr., for plaintiff. 

Robert D. Morrison and George G. Maund, for défendant. 

MoERis, D. J. This court having by its' rules (as author- 
îzed by section 915 of theU. S. Eevised Statutes,) adopted the 
Maryland law of 1864, c. 306, giving to plaintifEs a remedy 
by attachment on original proeess, the plaintiff iû this case, 
Tipon giving bond and filing an affidavit allegiug that it had 
good reason to believe that the défendant had dispôsed of 
Bome portion of bis property with intent to defraud his cred- 
itors, obtained an attachment, ■which was levied on certairi ol 
the defendant's real estate. 
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The Marj'land statuts, prescribing the practice and pro- 
ceedings in attachment cases, provides that "tliere shall be 
issued with every attachment a writ of summons against the 
défendant; and a déclaration or short note expressing the 
plaintiff's cause of action shall be filed, and a copy thereof 
shall be sent with the writ to be set up at the court-house 
door." 

In the présent case the affidavit deseribed the plaintifif as 
"The Third National Bank of Baltimore." The short note or 
déclaration used the saœe words and no others. The bond 
deseribed the obligors as " The Third National Bank of Bal- 
timore, a duly incorporated body under the statutes of the United 
States of America, and Thomas Y. Canby, of the city of Balti- 
more, in the State of Maryland." 

The défendant was returned "summoned,"and has appeared 
and demurred to the short note or déclaration, and a trustée, 
to whom the défendant executed a deed of trust for creditors 
after the attachment -was levied, claims the property and 
moves to quash the attachment. The causes of the demurrer 
are that the déclaration does not set out facts sufficient to 
show that the fédéral court has jurisdiction of the case, and 
also that the plaintifif is not alleged in the déclaration to be 
a corporation. 

The claimant of the property attached moves the court to 
quash the attachment for the reason that the jurisdictional 
facts and other necessary allégation do not appear, contend- 
ing that if the déclaration is demurrable the attachment is 
void. 

We will first oonsider the alleged defects in the statement 
of the facts on which the jurisdiction of the fédéral court dé- 
pends. By section 639, subsection 10, of the U. S. Eevised 
Statutes, it is provided that the United States circuit courts 
shall hâve jurisdiction "of ail suits by or against any banking 
association established in the district for which the court is 
held, under any law providing for national banking associa- 
tions." 

The title of the plaintiff, "The National Bank of Baltimore," 
is not in itself an averment either that the plaintiff is a bank- 
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ing^ association, established in the district of Maryland, or 
that it is established underthe law of the United States pro- 
viding for national banking associations. There are other 
Baltimores than the one in Maryland, and there does not 
appear to be in the national bank aot anything to prohibit an 
association formed in any other state from having been the 
first to take the title of the plaintiff, if they had seen fit, and 
if the comptroller of the currency had approved. The name 
of the bank is subject only to the approval of the comptroller 
of the currency, and we find nothing in the act itself which 
■would prevent an association from adopting any name which 
he approves of. It is argued that as section 5243 imposes a 
fine upon any firm or corporation, not organized under the 
national bank act, which shall use the word "national" as 
part of the name of such corporation or partnership, it fol- 
io ws that the title "National Bank of Baltimore" necessarily 
implies that it is lawfully established under that aot. This 
we do not think is a necessary inference, or that it is équiva- 
lent to the positive averment required. It is quite supposa- 
ble that the name might be used unlawfuUy, notwithstanding 
the fine imposed by the statxite. 

The suprême court bas never relaxed the rule that the facts 
essential to jurisdiction must be affirmatively shown by the 
record, and cannot be argumentatively deduced from other 
averments. In Rohertson v. Case, 97 U. S. 646, the case 
had been instituted in the United States circuit court for the 
district of Texas, and the pleadings stated that the plaintiff 
resided in "the county of Maçon, in the state of Illinois." It 
was strongly argued that, as the fourteenth amendment to the 
fédéral constitution déclares that ail persons born or natural- 
ized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the state 
where they réside, the plaintiff was 'prima fade either an aUen 
or a citizen of the state of Illinois, in which he resided, and in 
either eapacity entitled to sue in the circuit court for the dis- 
trict of Texas; but the suprême court, while acknowledging 
that there was force in this suggestion, declared it to be un- 
wise to modify the long-established rule on the subject of 
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junsdiction. They say: "As^the jurisdietion of the circuit 
court is limited in the sensé that it has none except that con- 
ferred by the constitution and laws of the United Btates, the 
presumption now, as well as before the fourteenth amend- 
mpnt, is that a cause is without its jurisdiction unless the 
contrary affirmatively appears. In cases where jurisdiction 
dépends upon the citizenship of the parties, such citizenship, 
or the fàcts which in légal intendment constitute it, should 
be tdistinotly and positively averred in the pleadings, or they 
should appear affirmatively and with equal distinctness in 
other. parts of the record. In Broun v. Keene, 8 Pot. 115, 
Mr. Çhief Justice Marshall, said: "The deoifiions of this court 
require that the averment of jurisdiction shall state expressly 
the fact on which jurisdiction dépends. It is net sufficient 
that jurisdiction may be inferred àrgumentatively from its 
averments." 

It is to be noticed that in Rohertson t. Case the particu- 
lar objection to the jurisdiction relied upon was made after 
verdict, by a motion in arrest of judgment, when ordinarily 
the presumption wOuld be that the necessary facts had been 
proved and every fair intendment allowed to uphold the ver- 
dict. The présent case, arising upon a demurrer, is one in 
■which much greater strictness might well be insisted upon. If 
we look to the bond which the plaintiff in this case filed as a 
condition précèdent to obtaining the attachment, and consider 
it, as we are urged to do, as part of the record, and examine 
it foi- an averment of the jurisdictional facts, we find that it 
relieves the plaintiff in one particular, but as we think in one 
only. It describes the plaintiff as "The Third National Bank 
of Baltimore, a duly incorporated body under the statutes of 
the United States of America," and describes the other 
obliger as "Thomas Y. Canby, of the cityof Baltimore, in the 
state of Maryland." This may amount to an averment that 
the plaintiff is a banking association, established under the 
law providing for national banking associations, but it is not 
équivalent in our judgment, for reasons before suggested, to 
the equally necessary averment that the association is estab- 
lished within the district of Maryland. We must, there- 



THIRD NAT, BANK OF BALTIMOEB V. TEAL. 607 

fore, sustain thë demurrer to the déclaration for -want of 
proper averments showing the plaintifE's right to sue in this 
court. 

Objection is also made that the déclaration does not allège 
that the plaintif is a corporation. On this point of plead» 
ing we are not at liberty to look at the bond, but must côn- 
sider the déclaration itself . 

The fact of the incorporation of the plaintiff is certainly a 
faet essential to the plaintiff's case, and necessary to be 
proved, and one which the défendant is entitled to deny and 
put in issue; and we think that a déclaration which omits 
this averment, while it would be cured by verdict, must be 
held bad on demurrer. Thèse defects in the déclaration can, 
of course, be amended, and it only remains for us to consider 
the motion to quash, and how the amendment affects the 
attachment. The attachment is a remedy given to the plain- 
tiff by the laws of the state of Maryland. This court was 
authorized, by the United States Revised Statutes, to ' adopt 
the state law providing this remedy, but we must adopt the 
law as we find it, and as its scope, meaning, and application, 
and the practice under it, has been settlôd by the Maryland 
court of appeals. This is a local law, and if we find that the 
Maryland court has determined the effèct of such an amend- 
ment on 4 proceeding based on that law, we are to be gov- 
emed by that décision, especially as the right to amend in 
ail ordinary actions iff njuite as libéral under the Marylâ-nd 
laws and practioe as under the United States' Eevisedi Stat- 
utes. :*,/-: 

We find that the Maryland court of appeals has rèpeatedly 
held that this statutory remedy by attachment is in aU respects 
strictissimi juris, and that for any defect apparent in the pro- 
ceedings the attachment m^y be qpmshed. upon suggestion to 
the court of smoh defect by any one'haVing an interéat in the 
property attached. To this doctrine the practice in- the state 
courts has constantly. ' conîormed. Hinckley & Mayetcon 
Attaehments, § 305; Weaver v. B(tltzell,:& G.i& J. 339, 

i This question of the eflfect on an attachment of a necesBary 
amendment to the déclaration hais beea,i we think, passed 
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upon by the appellate court. In Browning v. Pasqmi/, 35 
Md. 294-, on a motion to quash an attachment issued by vir- 
tue of the same law under which the plaintiff proceeded 
in this case, it was shown that the affidavit described the 
cause of action as a promissory note, dated June 1, 1864. 
The déclaration described it as dated June 1, 1867. The 
court say: "In the case of Pearce v. Boarman, decided at 
October term, 1870, and not reported, it was held by this 
court that the short note is a substitute for and performs the 
office of a déclaration, and, like a déclaration, it must sub- 
stantially set forth the cause of action against the défendant, 
and any defect in this respect that would be fatal on demur- 
rer will be fatal to the short note on motion. In Dean v. 
Oppenheimer, 25 Md. 868, it was also held that an attach- 
ment would be quashed for defect in the short note. * * * 
As the variance in this case appears on the face of the pro- 
ceedings, the attachment cannot be sustained." As the case 
then before the court was one in which ordinarily the décla- 
ration oould hâve been amended as of course, we think the 
décision was équivalent to deciding that the necessity for the 
amendment was ground for vacating the attachment. This, 
we think, the court has in terms declared in Hirsh Bros. v. 
Dobbie, decided at October term, 1880. In that case the 
court say: "The Eevised Code, art. 67, § 10, requires that 
with any attachment a writ of summons against the défend- 
ant shall issue, and a déclaration or short note expressing 
the plaintiff's cause of action shall be filed, and a copy set up 
at the court-house door by the sheriff or other officer. The 
short note is a substitute for the déclaration, and any defect 
in it which would be fatal on demurrer is good ground for quash- 
ing the attachment. In treating of the ' gênerai requisites ' of 
the déclaration, ail the works upon pleading state that the 
names of the parties to the suit must be stated. This rule 
has not been changed or relaxed by the Eevised Code. The 
short note must be complète in itself, and référence cannot 
be had to the account or affidavit in the attachment case for 
the purpose of curing defects in it. If a référence could be 
had to the account and affidavit for the purpose of supplying 
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any defect in the statement in the short note of thé names of 
the parties to the suit, such référence might also be had for 
the purpose of supplying any omission or correcting any mis- 
statement of the cause of action, which this court has said, 
in the case of Dean v. Opperiheimer, canaot bé donè." ' 

Thèse décisions of the court of appeals ojE Maryland we 
take tobe conclusive as to the efEect of an amendment ta the 
déclaration in an attachmeùt case tinder the Maryland- stat- 
ute, and binding upon us in applying that st'atùte to proceed- 
ings in this court. Our attention has been called to Neptune 
Ins. Co. V. Mantell, 8 Gill. 228, and Norris v. Graham, 33 
Md. 56, two cases in which it ié claimed that the court did 
piot quash the attachment, a,lthough the declaratioris were 
amended. In the latter case no motion to quash the attach- 
ment appears to hâve been made; the défendant appeared 
and pleaded to the déclaration. The controversy appears to 
hâve been entirely whether he was liable at ail to the plain- 
tiffs, and not as to the validity of the attachment ; and, aB it 
appeared that by ameuding his déclaration the plaiutiff 
might obtaifi a personal judgment against the défendant, a 
new trial was awarded, but the fate of the attachment doeâ 
not appear. 

In the case oi Neptune Ins. Co. v. ManteU, decided in 184;§!, 
it would seem that by eenditg the case back for a new tïiftl 
against the garnishee, after amendment to the déclaration, 
the court did sustain the attachment ; but the précise point 
does not appear to hâve been either argued by counsel or 
passed upon by the court of appeals, and in the two very 
récent décisions of that court, to which we hâve above re^ 
ferred, it does appear that the précise point was expressly 
ruled to the contrary. 

It follows that the demurrer must be sustained, with leave 
to the plaintifi to amend the déclaration, and the attachment 
must be quashed. 

BoMD, G. J., couciured. 
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SHAiNWAiiD, Assignée, v, Lewis. 

(District Cemrt, D. Nevada. December 11, 1880.) 

1. AsBiGNBK — Bankrupt Act — Sectios 739, Rbt. 8t. 

■ While an assignée who has been appointée! by a court of bank- 
ruptcy of anotber district may stie in this court to recover aasets f rom a 
stranger, such action mu.st be by a plenary suit, and there is nothing 
in the bankrupt act which takes such a suit out of the provisions of 
section 739 of the Revised Statutes, although the défendant may hâve 
property in this district which is claimed to be assets ; and the défend- 
ant must be an inhabitant of, orbe found in, this district at the time 
of serving the writ, to give thig court juiisdiction. 

t. Section 738, Rbt. St., Con8tkot!d. 

This section does not refer to a suit like the présent, in which the 
plaintiS seeks, through a receiver, to apply the gênerai property of 
a défendant to the payment of his debts, but to suite in equity, to 
enforce some pre-existing lien or daim upon a speciâc pièce of 
property. 

James L. Crittenden, for plaintifiF. 

Robert M. Clarke, for receiver. 

Philip G. Galpin, for défendant. 

HiLLYBE, D. J. This is a motion to vaeate a fomier order 
of this court, appointing Balph L. Shainwald receiver of the 
property of the défendant, Lewis, in the district Of Nevada, 
The plaintifl is the assignée in bankruptcy of the firm of 
Schoenfeld, Cohen & Co., and of Louis S. Schoenfeld, Isaao 
Newman, and Simon Cohen, who hâve been adjudicated bank- 
rupts by the district court of California. After his appoint- 
ment as assignée the plaintiff filed a bill in equity in the dis- 
trict court of the United States for California, against the 
défendant, Harris Lewis, by which he sought to bave a cer- 
tain judgment obtained by; Lewis against the bankrupts set 
aside on the ground tbat the judgment was fraudulent. In 
that suit the plaintiff obtained a decree setting thesaid judg- 
ment aside, declaring the évidence upon whieh it was based 
fraudulent, and the défendant, Lewis, a trustée of ail the 
property acquired by him under said judgment for the ben- 
efit of the creditors of the bankrupt firm and of the assignée. 
He was also decreed to pay a large amount of money, nearly 
$100,000, by way of damages, interest, and costs, Upon this 
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iudgment an exécution was issued to the marahal of Califox- 
i?;ia, and by him returned nw^a i)orea, ; 

; , Theae facte appear from the bill filed in this couçt, and it 
also appears on the £ace of the bill that Harris; Lewis is a 
citizen of California as well as the plaintiff; and that he ha» 
property in Nevada whioh the plaintiff seeks tO;,appiy to the 
satisfaction of his decree, obtained as aforesaiidiftCaliforniai 

It is further averred in the bill, on infojrmation and belief, 
that the défendant, Harris Lewis, is sec^eting hiâ property 
with the view of preventing the plaintiff from levying upon 
and applying it to the satisfaction of said decree; that said 
Lewis is possessed and the owner of large and valtiabje prop- 
erty, real and personaj, within the district of Nevada, and 
within the jurisdiction of this court; that for the purpose of 
hindering, delaying, and defrauding the plaintiff, said Lewi» 
l^as bepn, since the; i^endition of said deoree, making and issu- 
ing,,his notes and other évidences of indebtedness, and haa 
procured a suit or suits to be brought against him, and bas 
confessed, or intends to confess, judgment against himself, 
ail for the purpose of preventing the plaintiff from obtaining 
satisfaction of said judgment and decree ; that in a certain 
other si^it, brought as such assignée agafnst the défendant, 
Lewis, in the district court of the district of Çlalifornia, and 
founded upon said decree, an order was made appointing 
Kalph L. Shainwald, of the city and county of SaJi Francisco, 
receiver of the estate of said défendant, Harris Lewis; that 
he duly qualified and is now acting as such ireceiver. 

A copy pf the docree of the district court of Çalifornia is 
made part of the bill, and the prayer is for judgment that 
said Lewis pay the amount thereof, and for an injunction 
and a receiver, with the usual powers of a receiver under a 
creditors' bill. Upon the filing of this bill, an order for the 
appointment of a receiver was made, without notice to the 
défendant. A spécial appearance has been entered by the 
défendant, Lewis, and a motion on, behalf of certain creditors 
15 made to vacate the order appointing the receiver, chiefly 
on the ground that this court has not, and canno* acquire 
any jurisdiction of the case, the said Lewis being a -''sident 
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of California, and not found in this district at the time of 
serving the writ of subpœna ; and alao that it does not ap- 
pear from the bill that the plaintiff has exhausted his légal 
remédies in this jurisdiction. Some other grounds were 
mentioned, — as the want of notice, the insufficiency of the 
averments in the bill to show a case of urgency, etc., — but 
the case must be decided upon the first two grounds named. 

The subpœna has been returned, and shows a service on 
the défendant in California. This, together with the alléga- 
tion in the bill that the défendant, Lewis, is a citizen of Cal- 
ifornia, is enotrgh, upon the uniform construction which the 
eleventh section of the judiciary act, now section 739 of the 
Eevised Statutes, has always received, to deprive this court of 
jurîsdiotion, unless, as is most eamestly and strenuously urged, 
that section does not apply to a suit like the présent. It is 
argued that it does not apply, because this is a suit in equity to 
enforce a lien or claim againat property within the meaning 
of Rev. St. § 738, and also because this is a matter or pro- 
ceeding in bankruptcy over which this court has jurisdiction 
irrespective of the résidence or citizenship of the parties. In 
argument upon this latter proposition, great stress is laid 
upon the very broad and comprehensive language in which 
the whole subject of bankruptcies is given to the district courts 
in section 4972 — especially upon that clause which extends 
the jurisdiction to the collection of ail the assets of the bank- 
rupt. And it is said, since this is donc, there must be power 
somewhere in the bankruptcy courts to collect assets ; i. e., 
debts due the bankrupt's estate in those cases in which a 
debtor résides in one district and has property in another. 
The case at bar is, I take it, substantially such a case, for 
Lewis, while not originally a debtor of the bankrupts, has 
been, by the deoree against him, turned into a trustée for the 
oreditors and the assignée and adjudged to pay a large sum 
as damages for their benefit. 

It is said again that the district courts are auxiliaries of 
each other in thèse bankruptcy matters, and that the proceed- 
ings in CaUfornia are a sufficient warrant for proceeding hère 
against the property of the défendant, Lewis, as has been 
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done, witlnout.fiiidiiig him (he Ijeing q, rioii-résident) m this 
district. Therefore, it is furth«r argued from thèse premi- 
ises, therjB inust be the po#er' hère claimed, that there may 
be no failure of juBtice-t— no failure to colleet ail the assets. 

Counsel iave read much from that line of décisions which 
maintains the right of an assignée in bankruptey to sue in 
another than the district of his àppointment to recover debts 
or other propérty. ^-They find in the language neeà by thô 
courts in deciding those caseb, asthey think, support for their 
position. But, when thèse courts say the powers of the bank- 
ruptey courts are full and «onapiete for ail purposes of the 
aet, they mnst not be undetratood aà meaning that thô usual 
methods of acquiring jurisdiction néed not be pursued. As- 
signées may find it necessary t6 sue in other districts for the 
recovery of assets. If so, the courts of those districts are 
open to them. Lathrop v. Drdke, 91 U. S. 516. 

In this sensé the courts of other districts are auxiliary, not 
in any sensé implying power to carry ont and enforce the 
judgments and orders of one another except upon due process 
in the particular district. Nowhere do I find any intimation 
that it is not necessary to acquire junsdiction of persons and 
propérty by the same means employed in other cases. 

In the présent instance the district court of this district is 
open to the assignée for the collection of assets. The court 
has jurisdiction to hear and détermine such a case; but be- 
fore it wUl hâve jurisdiction of this particular défendant he 
must be duly subpœnaed, unless, as contended, there is some- 
thing in the nature of this suit which renders it unnecessary. 
What is said in speaking of the gênerai powérs of the bank- 
ruptey .courts under the law to act at ail, must not be con- 
founded with and applied to their power to proceed in the 
particular instance. There may be a gênerai jurisdiction to 
act, but no jurisdiction in the particular case owing to a 
failure to serve process. ;- 

In Chaffee v. Hayward, 20 How. 208, it was sought to re- 
cover damages for an infringemeut of a patent by a suit com- 
meneed in the district of Ehode ïsland against an inhabitant 
of Connecticut, and to obtain jurisdiction of the défendant by 

v.5,no.6— 33 
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an iattachmékt of his propértj? iii Ehode Island. The défend- 
ant pleaded tathe juri^diciioà that he waa not an inhabitant 
of nor, found in Bhode Island at the time'of the pretended 
servingîOf the: writ. The eorirt," in announcing its décision, 
ftllude to . the settled consttuotiûni of the eleventh section of 
the judi<siary aet, requii:ing!is,r^s6n(icie ; on the peraon of the 
d'efÉsadant within the district, aaidléhàt no jurîsdiction can be 
ftcquired by attaching pfopert|rijof a non-resident défendant 
■punsnaati to a stafotattaohment rlawi'andièay: "It is insiatedy 
hbw«,yer,;for the/plaintiffs ihd* ihm& rulings were had in cas©^ 
aseisiHg where the Ijurisjlictioln depiended on eitizenship; where, 
âa .hsr@ti the suit is f ounded Km , an àct of congres» ; conf erring 
jarisdictsbn on the eircuife courts lôf thé ¥nitéd:Btates in saits 
feyànyentors against those.wito infringe their letters patent^ 
ineluding ,all «asiés both at law^and îii eqnity arising under 
the patent la^.iwithout *ég^rd to eitizenship of . the parties qr 
the amount'in controYersy,-and therefore the eleTenth section 
of the.judiciary act did not apply," r But the court held that 
that section "applied in its'ilerms to ail civil suite; it mafces; 
no exception, nôr can the. courts make any." 
'. "The judicial power extends'to aHi cases in law and equity 
arising undeï thé constitution and laws of the United States, 
anâ it is pur&uant to this clause of the constitution that the 
TJnited States courtsi are veated wîth- power to- exécute th© 
laws respectingiaventors and patented inventions ; but where 
euits are tO: be 'brought isleft to^he gênerai law, to-wit, to 
the eleventh section of the judiciary act, which requires Per- 
sonal service of process within'the district where the suit is 
brought, if the défendant be an inhabitant of another staté." 
The argument, then, which would take this case out of the 
opération of section 739^ bèeause jurisdiction of bankruptcyi 
matters is conferred.withoul regard to the eitizenship or res- 
idance of the parties, is not a vâlid one. That was precisely 
the argument in the case last cited. Jurisdiction of a suit 
byian asbigneeiin another .distiiof exiists urider the bankrUpt 
law, but how 'service, of "pïoeess shall be made is still regn- 
lated by the former lâ/w. That the 'défendant, Lewis, ha» 
been guilty lof ; the grosseat frauds in connection with the' 
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Mnkrupts towards the credîfofs te|)resëntèd Uy the asBigneel 
iy éstaWiéhed by tke decrèé oî the' districi court ôf Oiàlifornia; 
but, under the influence of a wish ajid iniclihàtion to hel^ 
punish thoae frauds,'we muât be carëful that we de not viôi. 
late principles ôî law èssentiaï tO thé ihàiritônanbe oî jûàtice. 
The défendant, Lewis, has a right to insist that he be brou^ht 
into court as the law providëë, and not btliérwîse. If he stie- 
ceeds în escaping with hià iil-^gotten gains, il will not be fh^ 
first time that adhérence to eséàblished legâl rtiles bas résuîtexi 
in enabling bad men to gaiù a temporal^ advantage. This 
motion, however, is made oû behalf of the créditons ôf Lewïé 
& Co., who mây hâve at least an equâl equity with the cred- 
itors represented bythe aèsignee. iFor, àccordin^ to thé allé- 
gations of the bill, the propeftynow in question^ is the prdp- 
erty of Lewis, artd doés^ éidt àppear td be any part of thé 
goods f raudulently acqiiired by the bankrtipts and Lewis froiri 
thé éreditors of the formerl' Nor is it alleged to hâve beén 
acquired with thé ftinds of #hieh thé i3ëfendant'hà^ beea âé- 
clared a trustée, if that could alter ïh& eaie. The powers oï 
courts of banki?ttptcy in thë collection of àssets can only bé 
exercised purstiànt to law," âhd wEene^er it' feécdines necei* 
sary for the assignée to sue a stranger tô'thé bankruptcy j)fd- 
ceeding he must procéô'd agàinst hini ^S ady Othér |)làintiff 
in a like case wottld hàVé to procééd; thât is to ' say, )3f à 
plenary suit at law or •in' 'equity'. ' Théré is' hothiiig iû thë 
bankrupt law whiéh dé jiriveé' parties ciainîiiig property of 
which they are iti pdSBèsaibh'of thé ùsuàr'ptoé'ësses'df thëlà\v 
in defencé of thWr rigMa; ' Sb held'v^heré thé'bàrikruptcfj^ 
court took prttperty by a Buttmèiiy jardcëss d\it' of'^he hands 
bf bne who clàJïnéd thè right- bf]pés§eg8ibû iilidér à lien, and 
fedmittéd the -géto'éM' prô^i^ty' icl%h %. ' thé "bàfaktupt: ■■'tà'à¥- 
s}iàUy.K'nox,Tii&>¥àlV.S^lL>.-''^ ^" v -■-:'-*! '"'' /': 

So, where one claims the absolute property in a'fànd as 
slgàirist thé JaBsi^iie'é- ïh^âéfi^^ë "ôiûst' liii^até 'thie julaim in 
à^lenary suit jït là* bit iùeqài^f^''SiféH-Yl-Ma%n, li W^É 

-■ The prëséiit'^ife'*iiibifé'BWiïiy à baSeW bè' litigatéd in "'a 
plériary alia'.f ^iTM''ae%^ée^à'^àMtl'!EieWié= & CàHfoteià"'èaii 



516 EBDEEAL ,R|;;PpRTEB, 

oply be made ayailab]e in this,. district by obtaining; a, jnàg 
ment b;9re, a§ tbe plaiutiflf . is seeking to do. , The decree will 
be conclusive eyidçnce» if there ÏB no objection made to the 
jurisdiotjon of the, court promqnneing it; but the défendant, 
Lewis, bas a r^gh^i-tp maketh^t4efence, 9,nd no personal 
judgnient can be; pronounped until.heis served with process. 
The property can ne ver be applie^ to the paynaent of the 
d^cree in CaliforniarnntU.it has been reduced to judgmentin 
this court. An-, assertion thai ^, thing is assets does not 
make it, so; nor. can.any prima facie sjiowing be so plain 
that a çpurt will be justifled^in^proceedipg to détermine a 
man's case in the absence of duerBotice to him. 

Probably ev^erything alieged in the, biU touahing the pro- 
ceedings in California is true, but the defendailt has a right 
tp, be heard upon that. , He has a right to insist that he be 
d^lly served with proeesa, and. then he has a right to answer 
and deny the. allégations of the bill. To proceed, after he has 
objectedhia non-reaidence, and.the service on him outof this 
district, would be §, plain case of usurpation,, as it seems to 
me, unless the faot that there is property hère subject to the 
jurisdiction of, this cqurt justifies further proceedings. Such 
justification must be found, if at ail, in section 738 of the 
Eevised Statntes of the United States. That section pro- 
vides: "When any défendant in a suit in equity to enforce 
any légal or équitable lien or claim against rçal or personal 
property within the district where the suit is brought, is not 
an inhabitant of nor found within said district, and does not 
voluntarily appear thereto, it shall be lawful for the court to 
make an order directing such absent défendant to appear," 
etc. Upon proof of the service of the order the court is 
authorized to proceed to the hearing and adjudication of the 
suit, to affect the property of the absent défendant in the dis- 
trict only. 

In my judgment this section was only intended to reach 
those suits in equity in which it was sought to enforce some 
pre-existing lien or claim, légal or équitable, upon or to some 
spécifie property, real or personal, and not cases in which it 
is sought to reach and appropriate the gênerai property of a 
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défendant to the payment of his dèbts. By the wdi'ds "légal 
or équitable lien oï claim against réal or personal property,*' 
côiigrésB ihténded to reacli evéry case in which thére sho'uld 
be any sort of charge upon à 'spçcinc pièéè of prçperty, capa- 
ble of béing énfôrcëd by a courf of equity. This is manifést 
to tny mind from the section as it stands'; bt^t Wjîen wè look 
to the act of March ^3, I8ï5, -vfrhich was evïdently intended as 
a substitute for sectioji '738, aU doubt vàriishës. Sùch ex- 
pressions as were obscure in the lutter section are by the 
former made clear. 

Section 8 of thô act of l'8î5 provîdés "that when ;n any 
suit commenced in any circuit court of the, United States to 
enforce any légal or équitable lien upon, or clàim to, of.tp 
féûiove any encumbrance or lien or cloud iipon, the title to 
real or personal property within the district," etc.; foUowing 
the language substantially of section 738, "with a provision 
that the adjudication shall only affect the property "which 
shall hâve been the subject of the suit." 

Nothing, it seems to nie, can be plainer' than this. In case 
the absent défendant does not appear, it is only the property 
"which shall hâve been the subject of the suit" which is to 
be affected. I must hold thaj; there is nothing in thèse sec- 
tions, which helps the plaintiff hère. Indeed, this latter sec- 
tion limits the jurisdiction, such as it is, to suits in the circuit 
court. Having reached the conclusion that since the ap- 
pearance of the défendant to object to the jurisdiction this 
court cannot proceed further, there is no need to go. on. and 
décide the other pôinis made on the motion. But I am con- 
strained to say that it has seemed to me the assignée is not 
in a position to maintain this bill, which is a creditors' bill, 
he not having exhausted his légal remedy in this jurisdiction. 
That he has a légal remedy on the California judgment seems 
plain. An action will lie at law upon it, a judgment can be 
obtained hère, and an exécution can be issued against the 
property of the défendant now in the hands of the receiver;- 
that is, there is no légal impediment to such a course. What- 
ever difficulties arise to prevent a successful pursuit of légal 
remedy corne from the fact that Lewis is not a résident. 
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But for that façt a suitatçlaw would lie against Lewis, with 
,an attachment against this very prppçrty. As I now look at 
tMs case, stripped of its surroundings of bankruptcy and 
fraud in California., it becomes an attempt by an assignée to 
.avail himsêlf of the extraordinary powers of a court of equity 
for the purpose ôf appropriating the gênerai propertyof a 
défendant, in the first instance;^ to the payment of his debts, — 
a thing which, so far as I am informed, bas never been done. 
I regret that, moved by a désire to aid the creditors who hg,ye 
been defrauded by the bankrupts and this défendant, Harris 
Lewis, I hâve made an order, which, ppon fuU considération, 
cannot stand. 

Let an order be entered.vacating the order of November 
22, 1880, appointing K. L. Shainwald receiver in this case, 
and alsQ dismissing the plaintifi's bill. 



In re Mahoney and Eiddle.* 

{Dùtriet Court, E. D. Pennsylvania. JanuàryW, 1881., 

BÂTTKBUPTCY— ApPOINTMENT OP ASSIGNEE— UKADMINISTBRED ASSETS 

— DouBTFUL RiGHT OB' ASSIGNEE TO Rbcover.— Where, after the 
death of aa assignée in bankruptcy, évidence Of the existence of un- 
administered assets is produced, the court will aippoint a new assignée, 
notwithstanding that his right to recover such assets may be doubtful, 
depending upon seve'ral disputed questions of law and fact. 

Same.— The flrm of A., B. & C. dissolved, C. becoming liquidâtîng 
pairtner. A. fllèd a pétition in bankruptcy in Pennsylvania under 
thebankrupt law of 1841. C. flubsequentjyfllefl a pétition in Kew 
Orléans. C. 's assignée sold the flrm book,accounts. Before the dis- 
solution the flrm had commenced an attachment suit in Philadelphia 
against a debtor and Jiad summoiied à bàh^ as gariiishee. ïhis stiit 
waa never tried and no prooeedings in it wére had for 34 years, when 
A. 's assignée having died the firin creditorg filed a pétition for the 
appointment of a new assignée to carry on the attachment suit. Ueld, 
■ that the pétition should be gràhted, aricl \hat the questions of law and 
' fàct on *hich tho right of the assignée to rédover woiild dépend, could 
not properiy be Çonai4ered-upôn tbjs appldcatipa,' ., j 

'In Bankriipte'yr" ■ ' ' ' ' ' ' ,. ' 

♦ïieported by Frank P, Prichard, Esq., of the PhUiidelpIiia b^r. 
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This was a petiïion by crèçlitors for. the apppintmënt of an 
assignée in place of a deceased assignée df M- B. Mahoney. 
The case was réïei;redto ategisterin bankruptcy^ (Susses p. 
Davis,) wiio fouina. ttie folio wing f acts : In Jurie, 1837, the firm* 
of Jackson, Eidme & Co., composed of Jackson, Eiddle, and 
Mahoney,' became'insolvent and dissolvëd, Jackson retaining 
the assets as liijuidating partner. Prior to their dissolution 
they had commenced a suit in foreign attachmént agaihst 
Warwick & Clegett, in which,,t|ie Gipàrd ,Bahk of Philad^l- 
phia was summoned as gaihishee. Àftei' the dissolution judg- ' 
ment was obtained in this suit àgainst Warwick & Clegett, 
and a writ.pf scire fdçias'iaaneà àgainst thé gàrnishees. Ôh 
Septembër 2, 1842, Mahoney filed in tliis district, individu-' 
ally, and a^s ^ njembér 'of the firm of Jackson, Eiddle & 
Co., a voluntàry pétition in bahkrtiptcy,.ïipon which'he.wàs 
adjudicated a bankrupt and subséquently discharged.' On 
Novem'ber 5, . 1 842, Eiddle filed a" similar pétition ■ and was 
afterwards dischàrgèd. ' On SeptembeVS, 1,842, Jackson, indî-| 
vidually ^nd as a membèr of the firm, fiïea â similar pétition 
in thfi district court for the eastern district of Louisiana, and 
in his schedliles set forth thé fitm'assets. His assignée. sub-- 
sequehtly sold ail .the book acc'oùnts çf the firm to one Dyas, 
■who afterwards assigned them to Jackson. In 1845 the Girard 
Bank, gàrnishees in the attâchmeîit'suitj filed answers and a 
plea of nulla hona. Nothing further was done in tlus suit 
until 1879, when, Ma,honey'8 assignée having died, thé cred- 
itors of thé firm of Jacksçh, Eiddle &; Co. filed this pétition 
for the appointment of a ne w' assignée to cafry on the attach- 
mént suit. The register répdrted thât thé assets ôf the firm 
piassed to Jackson's assignée ànd not to Mahoney's assignée, 
and that consequenily'theré'wérB no assets for an assignée 
ôt the latter to coUeot.''' Othèf questions^'including the effecï 
of lapse of time on the right to prosecute the attachmént suit, 
were discussed before the register and the court. 

Arthur Biddle, W. Wynne Wister, C. M. Husbands, and 
George W. Biddle, for petitioning creditors. 

R. M. Schick and Benjamin Harris Brewster, for the Girard 
Bank. 
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BaTLEE, D. J. In view of the great lapse of time since the 
termination. of proceedings in this case, the court did not 
esteem it wise to appoint an assignée, as asked to do by the 
pétition of Mr. MeCrea, without soine évidence of the exist- 
ence of unadministered assets. The application was there- 
fore referred to the register to hear the petitioner and report. 
Considérable évidence bearing on the subject was presented, 
a,nd several important questions of law, and fact raised and 
considered, — the Girard Bank, in whose possession assets are 
alleged to exist, being allowed through its counsel to partici- 
pate in the inquiry, and to défend against the allégation. 
The register upon a very careful and able examination of a 
leg3;l question raised by the bank, which he decided in its favor 
—holding in conséquence that no recovery could be had— 
reported adversely to the petitioners. Without determining 
whether the register's décision respecting thé question con- 
sidered by him, is right or not, and without intimating any 
opinion on the subjeot, or any other disputed question of 
law or fact involved, I hâve concluded to appoint an assignée. 
Evidence of the existence of unadministered assets has been 
produced; and notwithstanding the important questions of law 
and fact to which my attention has been called, and which 
must be passed upon before the right of the assignée to 
recover ean be determined, I believe the creditors should hâve 
an opportunity of proceeding in the case, and thus testing 
their rights. The questions raised in answer to the appli- 
cation cannot properly be considered at this time. Anxious 
as I hâve felt to avoid any action that might promote unnec- 
essary litigation, I am satisfied after a very deliberate consid- 
ération of the case, that the prayer of the petitioner should be 
granted, and the creditors t^us allowed to proceed to recover 
the alleged assets if they believe the circumstances warrant it. 
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Hayes, V. Leton. 

{Oireuit Ccmrt, B. D. Mw York. Janùary 22, 18&1.) 

1. Suit on Patent— Abandonment of Defence— Effect of Dkchbe. 
A decree in favor of the plaintifE, in a suit founded on a patent, 
which was reached because the défendants abandonéd the defèncè of 
the suit and allowed the decree to he entered without objection aiid 
■withoiit a hearing bef ore the court, is not gulficient ground u|>pn 
which to grant a preliminary injunction in a subsequeuit suit in 
another district and against other parties, founded on the same pat- 
ent. A decree obtained under such circumstances can hâve no greater 
eSect than to show an acquiescence in the plaintiS's claim of right 
by the parties to the former suit. r 

In Equity. 

J. H. Whitelegge, for plaîntiff. 

G. G. Frelinghuysen, for défendant. 

Benedict, D. 3. This cause comea before the court upon 
a motion for a preliminary injunction to restrain the défend- 
ant, during the pendency of this suit, from making a certain 
form of skylight, which the plaintiff insista the défendant is 
now making, and which the plaintiff claims to be an infringe- 
ment upon certain patenta owned by the plaintiff and form- 
ing the basis of this suit. The ground upon which the 
application rests is that the acts of infringement are not 
denied in the answer, and that the validity of the plaintiff's 
patents has been upheld by a final decree rendered by the 
circuit court of the United States for the southern district of 
New York, in an action there brought by this same plaintiff 
upon thèse same patents against August Erickson and John 
H. Gibson. 

The défendant insista that the acts of infringement are 
denied by the answer, and that the decree upon which the 
plaintiff relies was the resuit of collusion or agreement be- 
tween the parties, and does not justify an assumption, upon 
a motion like the présent, that the patents sued on are valid.. 
Passing the question aa to the construction to be put upon 
the answer, it is aufficient for this occasion to say that the 
circumstances under which the decree of the circuit court for 
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the Southern district of New York was made were such as to 
deprive that decree of any greater effect than as évidence of 
an acquiescence in the plaintiiï's daim under thèse patents 
by the particular parsons there siied, Eor that decree was 
in substance a decree by default. In point of fact, no oppo- 
sition was made to its entry'; no contest Was had before the 
court; and it is plain to see that the decree was because of an 
understanding between the parties thaticontest should cease, 
and not because the court had examined the plaintifif 's pat- 
ents and found them to be talid, 

Treating the decree relied on by the, plaintiff as no more 
than évidence that the défendants in that suit acquiesced in 
the plaintiff 's claim under thèse patents, itis manifest that 
sufficient ground upon which to grant a preliminary injunc- 
tion has not been made to appear. The motion is thexefore 
denied. 
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, {Diêtrict Court, Df Oregon. January 29, 1881.) 

.. AD^fTNISTRATION— JUTilSUICTION TO GllAKT. , 

By the constitution p{ this state thë couiitv court is à (iourt of rec- 
'ort, with générai Jtiri^Siction bf proljate mattbrk, tb be regulatéd by 
law, (article?, H 1 and 12;) 'ànd'by statut'e'(Civ. Code, } 869)it bas 
the exclusive power to graht l'ètters of administration upon tbe estate 
of a person wto at or imHiédiately befoTe bis 'Ôeath was an inliabitant 
of the county. ffdd, ( 1) that' à décree of tbe c'otinty court of Multno- 
mah county, granting letters to D. upon tbe estate of P.,by whïch it 
appears to hâve been adjudged by said court, upon a proper pétition, 
that P; was an inhabitant of the county at or immediately béfore 
bis death, cannot be questioned coUaterallj^-Oil the groùnd that P. 
was aot In fact, sucb inbabitaiit ; .(2) tb^t B»}d court baving, gênerai 
jurisdiction of the subjéot-rnatter— the granting of administration 
upon the vacant éstàte of a'ilèceased jierson^-it haS the authority tp 
inquire and détermine whietlwJr, in'thàt particùlar case, the deceàstëd 

' iV^as an inhabitant Qf the CQuAly pr not, and that itst décision upon the 
question is conclugive, except upon appeal ; aa(} (3) that a subséquent 
décree by the county court bf an,bthér county, granting letters of àd- 

- iniiiistration upon thê ^èàmë estate to H.,while the ârst werein fùll 
force and e£Cect, is null and Told. . ^ V . ■•;' 

L Inhabitant..^ ':.,.,, :■' 'n -, !" '■•■ : :y.' . ".'" " -y 

Tbe.worçl, " inhab^tant," aa used in thç section 869 aforesaid, haa 
a iiarrower and more limited signification than domicile, and implies 
a Personal presenèè in thécoùiity as a dwellér tiiéi^éin.' 

i. N'EGIilOENCB. '/ '■''■'- 

■ The defendant's steam-ferrybrbaàed the WàUaniet river to Port- 
iland,'on a dark night>,with passengers from Its railway, and P^^în 
steppinç.fromtthe boat tp the pontoon at .the.!landiQg,.stumbled and 
fell intb tbe river and was drowned. 2fâ^,tbat the want of a giiard 
Ho prefvènt the passeiigéts frcttû attem'pting tb'gdàshbre before the 
' ■ landing waJs/safely made, ànd some sufflcient: isignél tb wâSfn pasâcn- 
ger^ when, it was proper to go ashore, and partiqiilai-ly for the want 
of sufficient ligbt upon the boat and pontoon to enabje passengers to 
readily observe the same and tbeir' relative situation, was négligence, 
ànd càusbd tlle'death of P. ■'* 

. CONTRIBUTORT NEGMGBNCSl^DntmKENNEffl. ' '' >' ' i 

'- ' Contributory négligence iia matter of'defence.a'nd the;burden of 
pr.opf is npon the défendant toestablish it ;, aiuldrunkepuess is not 

, per se such négligence, but only more or less évidence of it, according 
to tbe circuriistances. ' . 

*See anie, 75. 
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5. CoMMON Carrier. 

A common carrier of paasengers for hire ia bpund to proyide for 
thelr aafèty, so f ar as is praciicaïle, by èié exercise of humain careand 
foresight ; and, where one is drowned under the circumstances afore- 
said, drunkenness, if it existed, was not contributory négligence. 

6. Damaqes. 

The danxages recoverable under section 367 of.the Oregon Civil 
Code, by an administrator for the death of his intestate, are gênerai 
assets of the estate, and are given roerely as a pecuniary compensation 
for the death, and not as a aolatium ; nor are they to be exemplary or 
vindictive, but according to the value pf the life, having due regard 
to the capacity and disposition of the, deceased to be useful— to labor 
, and to save. 

In Admiralty. , , ,, 

Sidney. Dell/ fox Uhelleini. 

CyruiÀ. Dôlph and Joseph- Ni Dolph, foi" défendant. 
' pEADY, D. 3.. "THis suit is bfought tp. reeoyer the surû of 
$4,900, ., under section 367 oftlje Oregon CivU Code, on ac- 
côun'i'Df "tiied^athof: William A. Perkins, the libellant's întes- 
tàïej' alîëg$d'''t(D ' haVe be'en ,cat^s^d by thff nègligeiice of the 
d^ïéji)oi^i9.t, on Novenibër 16, l$t8,,w}iile trai^ 
kins across the Wallamet river.&t Portlànd, on ita steam-fèrry 
No. 1. The answer of the défendant, in addition tothe alle- 
gàtièïiS diii?ectly résJîtoiiBite tô the libeï and cùntësting the 
causé of suit tHërein stàtéd, cof^tains .défensive allégations in 
bar of the same, the équivalent of the pleas of ne unques admin- 
ist^6^t9;r and a prior adjudication at law. Thèse pleas are but 
différent fomis of the same defence, and the facts upori which 
théy test' are as fbllows : In June, 1877^ William A. Perkins, 
then'in,his t^s^enty-second year, came to Jackson county, 
Oregon, via California, from his native state, Vermont, with 
his mother and step-father, Michael Eiggs, where he remained 
untU Séptembér 10, 1878, when the mother, on account of 
alleged cruel treatment, left Eiggs, taking with her hqr three 
minor children and the effects which belonged to her, and 
started for California, where she had a brother living, with 
the ultimate purpose of going back to Vermont to réside, 
where she had a son still older than the deceased. The de- 
ceased accompanied her, first disposing of a pre-emption 
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claim onirji^legffite çrèeb, ùjponiwMdi he anàihis tnotherhad 
resided separate from BijggSLior soiue ihon&B, and leaving 
nôt}iing behind himi ■ ^ ;; i'^ <'\ '• 

At Eoseburg they -were-detàined by sickness' and poTerty 
until October 10, 1878, when they came to St«lem;%li6re for 
the -want of means topuraue their joumey they remained 
Tintil November 16th, whaniby aid of others, they started for 
California on the defendant's railway, and on the evening of 
the same day, while croBsing'thè river at Portland, the défend- 
ant was drowned. ;, 

On December 2, 1878,>theooTinty court of Multnomah 
county, upon the proper pétition of the moïher of the de- 
éeased, styling hersélf "Mary A. Eigg^ of thé city bf Port- 
land," in whioh it was allagfed\''that the debeased -waë, at or 
immediately bfifore his death',- ati inhabitântiOf sâitf eounty," 
made an ordèr appointing H. W. Davis admiàistrator pf the 
estate of gàid -William A. Perkinsi in'iwhichj ariaohg ûther 
things, dt is aileged thàtj by "the oatb of the p,eÈitiorier,?;:it 
■fras "proved"; that said Perkins died intestate in, MdithoiÉiah 
county, Orfego^ he ''beîng att^ttr immediately bèforè !his deaîth 
an inbabitâàlt of ; said county,", -whieli ordei: aindiappointment 
are still in full^fdtceiand efiect ;> ànd said Daviè^ iapiàrsuamae 
thereof, djjlyjqualifi'edàs sael^ adminiBtratoE,'and oitJanuaiy 
2, 1879, broaght \ain: action ia/t>ilaw in thâioirisuitcourtrofithe 
state foB said county'agaiastthei défendant; under:seotionii367 
aforesaidîfoafïthè identical; cause of suitalleged in the-libel 
herein, iûiwhich, on;March Slst, said' circuit- court gài^ juidg- 
ment that the plaintifi také nothing thereby,!which!.3Udgment 
-was, on August 11, 1879, duly affirmed by the suprekne court 
ofthe stâte and still remains im- full force and effect.> 

On Septemher 17, 1879, the county court pf Jackson county, 
Orègon, appointed the libellant administrator of thè estàte of 
said Perkins, and in pursuance thereof the libellant duly qual- 
iôed as such administra tor, and brought this suit to recover 
damages for the death of his intestate. Upon thèse facts the 
piea of a prier adjudication is not sustained; for although 
the action of Dam v. The 0, d C.Ry. Co. was for the same 
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'cause, àk this/iit TFas betwéea différent parties 'pJaintiff, who 
were HDt.priYiefc,'(;[Flie Jackscm poimty administrator is not 
the successor of the Multnomah one. On.ïlie contrary, he 
claims title- to the eetate o£ tîae 'deceased .%■ a distinct and 
independent,' if not an^adviérae grant.- SHis suit proceeds 
.iupoja the assmption that Daïis imas not the adminietrator, and 
that therefore his action tdreooterd&naagëâ belonging to the 
estante, of the deceased was' amillityàndi ôf no effect. 

iThe defence that the.libèllafati.waa ''aotiever administra- 
tor" of the deceased, involves the inquiry: (1) Did the 
eounty'bourfof Multnomah county, havè jurisdiction to grant 
the administration of the estaté of the deceased to Davis when 
and as it did ? :(ii) Can the decree'of saidicoujrt making said 
grant. beatiacked eollateïi»Ily?iVThe jurisdiction to grant let- 
terS of administration upon ferkîns' estate was vested in the 
connty court of the couni^^ of wbich the deceased, "at or im- 
mediately beforé his deàth, wàs an inhabitant "-^"in whatever 
place hemay hâve died." Orôgori Civ. Code, §§ 1051, 1053. 

And firist, as to the fact^of what cbunty ■Wàs the deceased 
j"an înhal)itant" at or îmmediately "befoïë his death ? In the 
considération of this. question çounsel for the libellant as- 
sumes that habitation and domicile are in thîs oase converti- 
ble terms, and that therefore a person isalwaysan inhabitant 
of the pllace in whioh hè bas a domicile, and vice tierm. But I 
dô: not think that the term "icbabitant," as used in thé stat- 
ùtë, is: the équivalent of the iechnical term "domicile." 

' Ai habitation is a pliacè'of abode- — a place to dwell in; and 
an inhabita.îit of a place is one who hà&an actual résidence 
there. .But a perfeon's domicile is à place wherehe may réside 
in fact, or for-ûianypiiiposèsfmay be deémed to réside. In- 
deedia person may hâve two domiciles at once; "as, forexatn- 
ple, if a fo'reignffiil,! coming to this eoùntïjr, shouid establish 
two hGUBi3S;,ori'elrl New' York and the other in New Orléans, 
and pasa)ohehaM:thé;year ih each, he would, for most put- 
posesi' hâve fwo domiciles." Bouvier; Domicile. - ' 

. , A na!an's domicile, as the word implies, is'his house,';hi5 
home ; and; itmay. continué toibeâu'ch for yearsy withoutbeinig 
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actually.inj^abited by Jjiîu/.sr^îft au inhabitaiit of a' place is 
oup who, prdinaril j ispergonally présent there j; not merely in 
itinere, but as a résident and dTveller therein. Domicile, asa 
question of f act,; is oftéij: one* of ; gréât. difficulty to determiiie. 
Yeifyin contemplation of law^je^^ery onè hasadoinicile Bomé- 
where, becaiiç,e vpon it generffUy . dépends bis ipersonai status) 
rigWs, and dnties, and the. disposition ,of hislprbpertyaf ter his 
death. Mingtqny. North Bridgiwater,23ii'Pick.llQ-, 'M'itcheU ■ 
y,,.r/ie,t/. sJn Wall. 351; !Z)e«ware,.v..TfeeriE7. S. 93 ÏÏ.' S'p 
609. Purthermore, a persoif>wlïo, in contemplation of la-w,- 
hp,B a domicile, .njayjnevertjielesa/jaâa'jmatterof fact, be a 
naer^wanderex and not an inhabitant e^iâny. place. 

^UpQntliJfl view of.thè lawi, I dp- inot tiiink-f-tbat Perkins oan 
be considered' ^ji; ijjhabitant of-iJaiCksoii cotinty at ,the time of', 
Ma d«(ath, nor, indepd,:of anycQiiaïtyiin the state. As kmaà- 
ter ;of fact be had ceased to.ireslde inJaoksop couni;y, and 
was joumeying tbi^çagh theistateio .Califorhia. 'ISberefore;! 
the power to grant letters of . ddattinistiratioB "'upom his. eaii^téi 
belooged toJhe;fiourt of the;cduniyjiif-;ainy,-.oî -wliich' be ?wias 
an inbabitant ;iûimediately before;;his death;;; Hétwasan'; 
inhabitant qf Jackson couiity before his death, but I doubtif 
he.was iijimedifttely before. : Imhiediately nïeans without any- : 
thîng interveiiiçig-^the very. opposite lof! mediately.: lia this, 
s.tatute it signifias that; the administrfeitîon sHall be grantedini 
the;COjiAty.çf ^rhich thedfeceasedwas îm'inhabitaflïtstt orliaat' 
before bis dpatj».: , : , . , ; j- [■;; uu.i '::■' '•''[ . >:;> " hio:) ■- 

, The six week^.;iîntnediately ptededing; Ms; death. Perkins • 
lived ii| ÎJ^Eion, loounty, and, 'although hedid not inte'nd'to' 
reçi^in ihjere jji^mancûtlyjîbut Only tintil fais mother cbuld ; 
ot^tain, th^; laèapa to get awïty c^itll, .^et :I aim incliaed 46 tire ' 
opinion that thatwas the last jcouMy'be.wasanânhabitaint.oK 
before his death; if it Was nQt,othen Jacksdii Icoéaty ' *âa.H 
However that maybe, I doinôt èhink: Perkihs was aii'diihffb-;' 
itant of Multnomah county at; the.'timé et ils death,. and^ 
th€j:§f or^, as ^) Ba'atter ôl f acl;^ the : «outity court of ^àt' oounty 
waft not aotheffized toi ^anfeiléttars :of Jadiiûiriiètrat&n< upon i 

hift .e#a|t6<! i^ajiythisl.bjrings; uô tojithei con^ideralioB! o|.*;the'i 
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principal question — canthe decreeof the county court grant- 
ing the letters of administration to Davis be attacked col- 
laterally? 

By the constitution of the state (article 7, §§ 1, 11, and 12) 
it is provided, in effect, that the oounty court shall be "a court of 
record, having the gênerai jurisdiction" "pertaining toprobate 
courts," to be limited by law; and by section 869 of the Civil 
Code it is declared that such court "has the exclusive juris- 
diction in the first instance, pertaining to a court of probate, 
to grant and revoke letters of administration." 

In Tustin v. Gaunt, 4 Oregon, 305, the suprême court of 
the state held that the oounty court, in exercisingtl^e juris- 
diction pertaining to probate courts, is a court "ot siipérior 
jurisdiction, as contradistinguished f rom courts of inferior and 
limited jurisdiction;" and that its "judgments and proceed- 
ings, " when questioned coUaterally, are entitled to ail the 
presumptions of law in favor of their legality that pertain to 
the judgments of superior courts. 

In the case of a judgment of a superior court — a court of 
record — the law présumes that the court had jurisdiction 
unless the contrary appears ; and in the courts of the same 
state it has usually been held that, unless the contrary ap- 
pears from the record of the case, it cannot be shown at ail; 
in other words, the validity of the judgment and the juris- 
diction of the court that pronounced it must be tried by the 
record alone. But the record of a judgment of a court of a 
state may be contradioted in the courts of a sister state or the 
United States, as to the facts necessary to give jurisdiction, 
and if it be shown that such facts did not exist, the record, 
notwithstanding its récitals to the contrary, is a nullity. 
Thompson v. Whitman, 18 Wall. 457; Pennoijer v. Neff, 95 U. 
B. 714. And the same rule bas lately been applied by the 
New York court of appeals to domestic judgments. Fergu- 
son\.Crawford,TO'I^.Y.253. 

Assuming this to be the rule ! gOveming this oasô, the con- 
tention of the libellant is : (1) Thé county court of Multnomah 
county had not jurisdiotion to grant the letters of admin- 
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istration npon Perkins' estate, as it did/ tUiléss he was aii 
inhabitaût of such county at ot immediately before his death j 
(2) it appears that Perkins was not ever an'inhabitant of 
said county; and (3) therefore the tîourt acted wîthout jups- 
diction, and this fact may be sbown to contradidith^e record 
of Davis' appointment, and tbereby destroy its validîty. 

Upon wbat fact or facts the iuriedictiôn of ^ a court tô 
grant letters of administration upon the estate of a deoèasêd 
petson dépends, is a nicé and vexëd question, lipon which the 
authorities are in direct conflict. At common law, the grâht 
of letters by the bishop, when by reason of the l'ocality of tHe 
bona notaUlia ôf the deeeased— the équivalent of inhabitaiioy 
— the power did not belong to hiïn, was void, bût *whëh madê 
by the metropolitan, ûnder likè eircumstances, it waa only 
voidable. Tollér on Ex. 53. 

In Massachusetts, in Cutts v. HasJdns, 9 Mass. 643, it was 
held that the grant of administration by a judge of prbbate 
on the estate of a deeeased person, not at hisdeathan inhab- 
itant of the county in which such administration wàs granted, 
was simply null and void. This ruling was foUOwed in Holy- 
oke V. Haskins, 5 Pick. 20, and 9 Pick. 259, when the légis- 
lature intervened, and declared that the juriadiction assumed 
by a probate judge, so far as it dépends upon the place of 
résidence of any person, shall not be contested, except directly 
upon appeal, unless the want of jurisdiction appears upon 
the record. Kev. St. c. 83, § 12. 

To the same effect is the ruling in Becket v. Selover, 7 Oal. 
233; and in Fletcher v. Weir, 'î' Dana, 345, it was held that 
the decree of a probate court, admitting a will to .probate, 
Mçaa prima f acte évidence of its jurisdiction, which, it was said, 
might be overcome by showing that the testator was not 
domioiled iû the state. On the other hand, it bas been hëld 
that where « probate court grants letters of administration 
upon a pétition which states the facts neoessary to givè the 
court jurisdiction, the decree Of the' court is not void, àuà 
cànnot be questioned coUaterally; ' although the résidence oî 
the deeeased at or last before his death Was not, in fact, in 

v.5,no.6— 34 
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the ooanty wheyfijtp^le^teia Xere grantecl,': Saeb; bas'beèn 
tbç.ruling in Virginia- ; (Z<"'j«^èr v,- i?»«s«i!«, 9:Xeigh,;ll&; An- 
drem V. ^w?»^, lé Qrattajj, 836;); in \ej:mont,(AbbotP- v. Co' 
hv/rn, 28 Yt. 66,7;) in'Temt^,' {Bwàettey. Sïlshee, XhTex^ 
615;) in: Missouri, {Johnson. trB^as^ey, 65 ,Mo. 264;) ;in Alàj-' 
bama, (Coltart v. ^iie«, 40 Ala. :3.5:'5r;)' in California, (Irmn Vj 
Scriber, 18 Cal. 503;) and ii?. New York, (Bunistead y.Bead, 
31 Barb. 66é; Bolton v. BremUf,,' 3,2 Barb. 393.) 

,;The reasona givw for the3€;,,ruling8 are not always tbe 
same, or even barmpnious. Tb^ subject is not a simple one; 
and affords a good opportijinity for subtlety and réfineinâiit. 
AU tbç cases, bow§yer,.b^Wgone, more or less, 'upoti tbe 
argument of qpnv^nienee^ g,Hdj tb« faflttibat anyotber.rule is 
imprajîtiçable, and ■woul4:I#avfl ail rigbts dépendent upoa oif 
growing ont of tbe grant of letters!of administi'atipn in'an lin- 
settled ^nd precarioua ^condition. But in my JTidgmeflt'the 
conolnsioij reacbed in tbese cases is legally correct,^ aa ■wellas 
pr;p,ctically.i)ust, ;.;,;':. ,'. ;- -u't-f.': 

; The cour^ty courts of Oregon bave the; igeopra-l aûd' fesolu' 
si\rejurisdiction.to grant; letteirB of administration' i^pon tbiB 
estâtes of dece^rSed persons, tp be exercised, howeveCj'by.^acb. 
cpunty court only in cases wbera the deceaséd was an inhp,b- 
itant of tbat cou]p.ty,at or ijp.iïjediately beforô bis death.; !J!h& 
subjçct-m^tterT-jT-the graptiog of administration juppn'; the 
estiate of a-deceased pejr^oïi- vitbput:,a.n admipistrator^r-ia 
■witbin the gênerai jurisdiction of every coainty court in 
Oregon, but tbe exercise; pf : it in partieular cases de^peïids 
upon the existejace of partiqular f acts, wbieh must be :aacei> 
tained by the court in tbe ipanfler prescribed by law, and in 
the exercise of it^ admitted jiarisdietion ;to grant lettera of 
admimatration in the capes enumerated in , the statutè. : ('Buft 
if ,the person iaaiatdead, or tbe administration pf, bis estate 
h^s already been ^isposed o|,,,tben tbe subjeet-mattçif is not 
witbin tbe jurisdiction pf ,tbe court; it does npt âx;iat,:a»d a 
deoree apppinting aji . admiQistrator in suoh case is:simply 
^oid. I am aware tbat tb^; court of appe^ls of New. ïoj^i 
(Modc-ngas y, .E. B. S.Insiit}ition, 63 N. Y. 460) by a baïq 
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naàjoMty Hàve held that a grantof adjtôiriislïatioû by a surro- 
gâte waS a judieial delérmination 61 the dea^iii' of the person; 
u|)dr('i)ïhose esta té administration i8 granted, and oonclusive 
etïdenceibf the atïthority of tHe a-dmitiistratDt' to aet until the 
ïétters wére rëvoked or the order gfaiiting'thein set aside oa; 
ajipeal, "80 fatj at least, fts to ffrotect i^tiamat persons'act- 
ing'ûixtn the faith of théiû,'"' •• : ' ' 

' Bat' this déèision, notwithstaïiding the plailsible arguments 
iii'BUpport of it, is, as Jiidge Eedôeld reniarkèd, (5 Am. Law 
Eeg. 213,) "without a precodent in English or' American 
ftiriBprudënce;" and the respOnsiKility ifor it is practically 
laid' tipon- the statu te'- of thé state, which is said to require the 
surrogate in aîl «aées tù liear évidence and détermine the 
question ofdeathbéfore granting the leiters. : ■ 'f 

"^ But iii'JàcJùmisen v. 5. S. Bànk,Z Alieis.'SS, the suprême 
court of ■ Massachusetts, - ander like cireuastances,' held that 
a graïit of adniïnistration upoii the estate of a person erroi. 
neôusly supposéd to be déadïi'was^oid, bécause the jurisdiûi 
tion of the probate judge was limited to the appointment of 
adûiinistrators upon the'i estâtes of deceased persons. Ahd 
va. Griffith V. Frazier, 8 CrdncH, 9; the supïeiae court of the 
United States held that the appointment of an administrator 
by the ordinary of South Carôlina ùpon the estate of a person, 
wherè there was an exécuter entitled to actj Was void. .Chief 
Justicîa Marshall delivered the oipinion of the court, and in 
noticing the argument that the appointment \yas the judg- 
mtent of an offlcer exereised ttpon a sdbject cognizable in his 
courtj and'therefore not void, even if erifttiëousy admitted its 
foî-iSe'andthedifficùlty ofdifetin^nîshing the cases in whieha 
court of ■gêtieral • probate jurisdiction may be said to hâve 
aoted on^'a^ubject not withlniîts^cognizancé, and said : "But 
the difficulty^Gf'marking the précise Une of distinction does 
n<jtrprove tfaati no such linè existé. -To give the ordinary 
jtlrisddctibn, a oaisie in which' by?law letters ôf administration 
may issue mu3t>be'brought beforë hith. * *i * But sup- 
pose admimst*ation to be grantted^ on the eçtàte of a person 
Hot'rèally deadu The act,all will (admit, is'totally void; Yet 



tha i ordinary : roust alvalys inquire and décide •wl^ftheic itlift 
person whose estatô isto be cOmmitted tp the care of ath^ys 
be deâd or in lifei It. is ai bjrapch of every cause in ■^l}i<5b lut- 
tera of administration is&ue. Yet the deeisipn of the ordi- 
nary tbat the person on, wbose estate he aqts is dead, if the 
fact be otherwise, does no,| invest the person he may appoint 
with the character or powers of an administrator. The case, 
in truth, was not one within his jurisdiotion. It was not one 
in which he had a right to deliberate. It was not committed 
to him by law." 

i This ruling was followed in Kane v. Paul, 14 Pet. 33, where 
it was decided that the grant of administration of an estate, 
where tbere was an executor entitled to act, ^as void. But 
when there is a case for the cognizance ol the court,' — that is, 
an estate of adeceased person wdthout an administra tor, — the 
oaurt,, upôn the proper application, bas the jurisdiction to act, 
and- toideterminie every question that may arise.in thecourse. 
of ;the procêeding, inbluding that of..;the résidence of the de- 
ceasedi i ,-, •;,, i^ ;;,,;<■, ', ■ ■ ,[-... ■■. ■,: ■ 

In Fisher V. Bassett, supra, Judgo.Tucker makes the diatinP- 
tion between the jurisdiction of ther;E|ubjeot^matter of granting, 
administration of estâtes, aïid(itbeaïithority to prooeedàna 
particular case. After stating that be did not consider the; 
éourity court of ^Virginia the same. a« the ordinary of Engjand, 
because the former was a court : of record, whoBe judgmen.ts 
coûld not be questioned, if it had "jurisdiction of thp cause," 
sajd* "And this is to'be understôod as having référence to 
juriédiction over the subject-mqtter; for though.it may be 
that the facts do not give jurisdiotion over the particular case, 
yet if the jurisdiction extenda :oyer that clâssof cases the 
judgment eannot be questioned;, for then the question of ju- 
risdiction enters into, and beeomes an essential part of, the 
judgment of the court. Thus, if a county court were to give 
judgment of death against a white man, the sherifF would 
hâve no lawf ul authority to exécute him ; or, if a court of 
chancery were to grant probate of a will, it would be ipso facto 
void, since that court has no jurisdiction in any case of pro- 
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batea. < liis , hel4 void ipsofcicto^ because ,no, 4n^U4ryi isv jiecçp- 
sary tQ^,asçertaiii its iii:?9,li(Jity. But T^îlierp thft poupt bas 
jurisdialjioQ pf cases ejua^çm gmens, its judgiment, in.^ny case 
is ^ot.raerely yoid, because its invalidity cannot appç^ir with- 
out an inquky into the facts; an inquiry wliicb the^eourt 
itseU, must be presumed j;o haye made, and which ]s;ill npt, 
therefore, be permitted to be revived collatearaÙy." And «i. 
parallel dase, it seems to me, is this : The United States cir- 
cuit court bas. jurisdiction of ail civil cases in law andequity, 
of a certain value, arising betweencitizeus of différent state,8j 
and if iq sucb a case it décides; that the parties are oitizens 
of diffeïenli states, and, therefoijerit is authojr^zed to deij^rpjine 
the controv«fsy,l>Êtween them, its décision. in this r^espectis 
conclusive, except upon appeal. . ; r . 

. Thé object to be accpmplisbed by mpans of giying exclur. 
siyç jurisdiction to the couiity courts to granifidpiinistratiQn. 
of estâtes, is to provide for; the due and public succession, tp, 
the ee^tates of ail deceased.pej;sopp,.an^ in j)ie,e;^erci§^'pf thjp, 
jurisdiction the jesi4enqç of tl\9 deoeas^ iB|meï:ely a njafiiter 
incidental, and .only of , importance in .ppovidîng fpr what mfty; 
be supppsed tpbe the ord^rly and çouvejii^t ^jstributiop. of, 
the pp wer ai^ong, jilje several county courts \ pf JJbe state. . , ; ; 

,The argumenji .^rawn û^om convenieuc,?! ^an^, praqtic^bility 
in favor pf j^pldingtbe jicidginent of a coijirt g^anting admin- 
istration pf. au estate tp.be, conclusive: as tp ther^^i^ence of 
the deceased, pxcept uppu. , appeal, is very suggesti^ye !g.nd 
ought to hâve much weight. Cases are continually arising 
in which it is difficult to say where the last rçsidence or in- 
habitancy of the deceased was. _ TÇbç facts upon whieh.the 
décision of the question turns are often so obscure, vague, and 
ambiguous or contradictory, that no tvo courts can hardly be 
expected to draw the same conclusion from them. And yet 
its décision is a mère matter of f orpi— rtelates only to the pror 
cedure — and involves no substantial right. Apart from the 
local convenience of parties it makesiio différence what county 
court of the state grants the administration. 

The case under considération is a striking illustration of 
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the difficulty ûf debiding what was thë last résidence of a de- 
eeased'person, for the purpose of gràntingàdmimô'tratidïiupon 
his estaté, and what useléàs' confiiéion, litigatiôn, and loss 
woiîld foflow if the judginent- oî the couhty jndge upon such a 
queëfeion was open to attack côliaterally, ^çyhenever and 
■wheréver any right of action or property arising out of or 
dépending upon the colrrectness of such jùdgment was con- 
tested or called in Question. 

Withib the 70 days immediately prior to his dêath, Perkins 
was ik four counties oî the state. Already administration 
has been gtanted in two of them, upon applications made 
under the ad vice of learned sînd eareful counsel ; and if I were 
called upon tb décide 6f -which county he was an ihhabitant, 
at or immediately before his death, I shoûld probably say 
noteitherof thèse, but' Marion county. So that if the rule 
ooritended foi? by the libellant Vere to prievail,and the gràht 
of administration be he-H Toid; in case it appeàrs to this 
court that it was riot made'in the proper couuty, the conclu- 
sion might bë' that • neither Davis nor Holmes is the légal 
administi'atôr of the décéased. But I do not think the rési- 
dence of the" décéased îs an bpen question in this court. In 
the exercise ôf''it8 gênerai jurisdictiûn'ldyèr the estâtes of 
deceased persons, thé county court of Multnomah county, in 
the àppointment of Davis as administratoT, decided that thé 
deceased was an inhabitant of that cduntyat the time of his 
dèàth, anîd' this décision, except upon appéâl, is coriclusive of' 
thè' Question. ' 

Thé grahtof administration to the libellalrit having been 
màdè tipcfe an esfate wlrfch *ï^às not vaûant, but already 
vested in the administra toi* àppOinted'by the court of Mult- 
nomah county, it fbllows thalt such grant is void, and the 
pleà of ne img'ués'administrator is sustâihed. This conclusion 
also deriVôs. support from the analogies of the foliowing cases 
rfelatirig to the question 'of jurisdiction' in probate courts and 
matterS': Grigndn v, Asibtj^ H.O-W. 385; Florentine Y.Barion, 
2 Wall. 210; Comstockt.&rtiîùford, 3 Wall. 402; Canjolle v. 
Fm-ifii 18 Wall.'é69'; Broderick's WiU,21 Wàll. 509; Mohr 
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V. Manierre, 101 U.; B. 417 ; Deq^iflÇ^rfi,.J.~ WilU^ni^,^,^~.Ir>,i^ 
453; Shroyer y. Richmond, 16 OJiio St.j465j. Jf^auze^^^.'-Hpî^. 
hnd, iOWis, 16;..Ga^er,\.JIenr.y, 5 Sawy. 23t,. .,, • 

The décision pppn thiB,,plea is sufficient to 4isppsepf tjjp 
case in this court; b^tthe defenâp^nt having also contepied it 
upon the merits, and thé case heing fiable to ap fippeal, And 
to be considered in the appèllate court upon t.bâiD6rits,where 
the conclusions of the,4i^^'"°i'' W^ë^ upon the evidepce are to 
be j.'egarded,as jândings of ,f^ct drawn, nqt merely tiçgm readr 
ing the notes, of the wituesses' testimony, but a kno^syle^e pf 
the locus in quo,^&rxi a, carefjil observation of the mannei^!},nd 
appearançeQf tl^e ;^itQe8se8 -while undergoing exaijçi^natipnj-rrj 
circumstances whiçh .so Qften qualify, aijd sometimea contraT 
dict, thçir verb^,! statements, — ^I will proceed to dispo^ ,^f i&f^ 
remaining two ^[uestion^- in the case : (1) pid .tJi^jLpceaa^^ 
corne to his deajth by tlj^P wrongful act pr omission' of tbé de^ 
fendant, and ■^ithpu|i_eii|bst9.ntial fault on bis part ? and, (2,) 
if he did, wha^ dp,niages, ought his administratojr to : i^ecpyejr 
under the statutp thefefor ? > ', ..r.' : ,» . 

. Upon the fij:|i,t point a brief.statement of Jthe factswiU spf- 
fice. On the inorning of November.l6, 18;78, Ihe'deee^sed, 
in .compa^y w^th his motber, brother, and t^O^half-sisters, 
left Salem for', Portland on tbe^.efendànt'^ rarilway, -which 
usuallyarrived p,t the dépôt .on the.e'ast side of the 'Wallfl.n;içt 
river at' 4 o'clocli p. ji.> bijt o:p' this , occasion, w,|isdel^y(^d,at 
Oregon City about two hours by a freight.,tr^in,geiiting off the 
irack. The hight was, dark and -wet. The passengers, bag- 
gage, and mai^s were theij transferred tp the defendant's 
ferry -boat^ — the decea^ed ^.nd his faiijily .-walki.ng .froni the 
dépôt to the boat^ a distance pf about 135 yards. The. boat 
was under the direction of a piïot, stationed in, the pilpt;:hD}iae, 
fîve or six fe,et aboyé the level pf the deck, and about -?3,feet 
back of the ^pw. There\vç,8 oioly one light on d^ck,,ancl tbat 
■was an, ordinary hand-lantern, carried by tjie ■v?ate|in},a]î, . j^e 
«nly employé on deck, . Thedeçk immediately in front, pftl^p 
pilot-house was about ,38 feet wid.e, and uppn .eitherr sidp 
there were railings running forward, ,abput 29 fe^t., 'Bet'Vîeien 
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fhe forward end of thèse railings the deck was 20 feet across, 
and from therô to the end of the boat — a distance of eight 
feet — there was no rail or guard ; neïther was there any chain, 
gâte, or guard across the deck, or any like mèaiis to prevent 
the egress of pàssengers at or before landing. 

On the Portland side of the river the boat landed at a 
pontoon about iO feet wide, with a circular recess in the front 
of it about 20 feet across and 8 feet deep in the center, into 
which thô bow of the boat was run, and then fastened by a 
line taken from the boat on the port or upper side at or near 
the end of the ràiling, and belàyed tô a kevel on the upper side 
of the pontoOn about 10 feet from the boat, and then an 
apron about 12 feet in length was turned over from the front 
of the former on'to the bow of the latter, which served as a 
bridge upon which wagons crossed the joint or slight opening 
between the boat and pontoon, while the foot pàssengers 
usually stepped off from the former on to the latter anywhere 
within the circle, The cabin was in the middle of thfi boat, 
runningfore and aft, with a pilot-house at either end and a 
wagon way on either side, with a stairway at each end asoend- 
ing between the house and the cabin — the one then next to 
the shore from the port side. While crossing the river the 
deceased and the family, with two or three others, occupied 
the cabin, which was lighted, but the light did not produce 
any efifect forward of the pilot-house. The mail wagon, drawn 
by two horses, was on the port side roadway and nearly 
abreast of the stairway leading into the cabin. On this occa- 
sion, owing to the darkness, the boat did not make her land- 
ing at the pontoon direct, but ran in Irom down the stream, 
and at an angle of about 57 degrees -with the line of its face, 
and went hard up against the pontoon at each end of the cir- 
cular recess therein, leaving a crescent-shaped space between 
it and the pontoon and thèse points of about 18 inches in 
width at the center. As soon as the boat struck the pontoon 
the ^atchman stepped on to the upper side of it, sat down 
his làmp and made the line fast to the kevel; and àt the 
same time most of the pàssengers — probably 20 or 30^who 
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Were standing on the deck forward of the pilot-hoiw© went 
ashore, as was usual in the day-time, some on the upper and 
others on the lower side of the pontoon, where it-andi^içboat 
touched or came close together, 'without objection or direction 
frona any one. From the pontoon the street ascends the hill 
to Front atreet, a distance of probahly 200 feet. Near the f oot 
of the hill some hôtel hacks were standing, one or two of 
■which had lights shining towards the river, and upon the 
further side.of Front street, and about 35 feet above the level 
of the river, stood a street lamp. Besides thèse and the 
watchman's lantexn there were no lights at the landing or in 
the vicinity. On the pontoon th«re were a number of hôtel 
runners making the air ring with tiie names and advantagea 
of their respective houses. 

Neither the défendant nor the family had ever been at 
Portland, or had any knowledge of the landing or itssurround^ 
ings. As soon as the boat struck the pontoon, and the pas- 
sengers on the deck began to gp ashore, the deceased, who 
had reason to believe the boat ■wé^.s landed, went down from" 
the cabin to go ashore. He had a sack of clothes on one arm 
and a valise in the other hand ; and as he reached the deck 
and passed forward he disturbed the ofE horse in the mail 
wagon, and the animal, being skittish or vicions, jumped or 
kicked, whereupon the driver railed out at Mm, telling him 
with much profanity to stand back or take care, or he would 
get hurt. With this the deceased, who was now at the front 
of the pilot-house, diverged a little to the right, and saying, 
"I am ail right, " walked forward to the starboard quarter of 
the bow, a f ew feet forward of the end of the raU, and under- 
took to step off on to the pontoon, but struck bis toe against 
the latter instead of stepping on it, and thereby feU into the 
river through the space between the pontoon and the boat, 
which was there from 18 inches to two feet wide, and was 
drowned. Upon this state of facts it is too plain for argu- 
ment that the deceased came to his death by "the wrongful 
omission" — the négligence — of the défendant. 

Tbe défendant was a common carrier of passengers for 
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bii?e; ah^ ' fo'r theîr pr'otécMôn ■ Vas subjéct 'to .a tëry strict 
reSjpôndbility. Thèrefore; ' it was bbu'ndtb proVide for the 
sàfétjf*'^fi tiic deceased, while'upon itô' bôat and getting on 
»hore,-'"sd'fàr as was prâicticàble by the eieïcîse bf htraian 
ékfe ànd foresigHt." • Skèemalèér v.Kingëhury, 12 Wall. 376. 
To tbis end, it wa^ 'eérta''iiily'it3'diîty'to hâve hàd its boat 
and landing, J)artic«lEirly the latter, wéll lighted.and to hâve 
mairità'îh'ed a guafd or gâte àcross the bow of the former to 
preTC»! passeiigérs froiti àébarking before the landing waS 
fully'ïùàde; and to bave signifîed to thé passengers in sone 
éuitablé àïid BuflScienfc manner^— as by the rîhging of a bell — 
■when it was safé' and prû^r to go ashôre. • But ail thèse' 
preéâtition* -were sii'fest^flt4ally'omîtted,'and'althôiigh thefact 
that the boat did not usually cross the river àt night may in» 
sômë meàéure excuse those in th'é immédiate charge of the 
boat feir- thé omission, it does not exonerâte thô defendariH 
from thé légal èffecttherèbf. = 

But th'e defendgbèt'cl&,iïiïs that the deceased was duly warned 
notlogo'âishore'wien aiid? ftWhe did, and that his disregard 
of such warnitig was the causer bf bis death, or subst^ntially 
contributeâ to it; and aiso that he was intoxicated at thé 
tinie of' his 'death, aùd incapable of apprehending or avoiding; 
the danger which cafisëd the loss of his life. 
■'•Contributory négligence- is a defence to this action. The 
Ghàndas, 4 Fed. EEï>ît)49.' But the burden of proof is upo» 
the défendant to establish it. I admit the authorities are in 
hopeless eoûâict upon tbis question, but in my judgment any- 
other rule than this violâtes ail the analogies of the law, and 
is practioàrlly illogical and unjust. See 2 Thomp. Neg. 1175,' 
§24. 

The évidence in regard -to the warning and intoxication* 
eomes froiii the wïtnesries^f the défendant, and must be taken 
with many gfainB bf âllowahce, besides being substantiallj^ 
eobtradicted by those of the libellant. The witnesses of the 
défendant, ■fromwhom this évidence cornes, are its employés,' 
or persons habituallytraveiing on its road in connection with" 
the tranâportation of the mail, or engaged as solicitors for 
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hôtels that rep^iv)?îa large Bliare,pftheir patronage, fjrpnxthe 
■travel over this road. They are evidentlynwre. Of l,e9^;iû 
sympathy with the défendant or its representatiyesSj ^ho are 
persons of standing and influence in this community, whi|e 
the deceased was a poor strangerwithout friends.oirîinâuence. 
The oircumstances to which mapy of them speak, oçcurred i?^ 
a crowd on the boat and thô'poatoon, when the deceasedwas 
utteriy unknown to most of them, while the darkn^^S and 
confusion was such as to prevent aeci^ratie or reliable obserr 
vation or appréhension of iwhat did take place. r ; 

Upon the que$,tion of intoxication my conclusion -19 thaf 
while the train was delayed at Oregon, City the deceasfld 
became partially intoxicatejd.but not soaa to reii^çr him at ail 
helpless or unconscious, but that beforç heïeached the.ferry- 
boat th&'effect of the liquor had practically passed away, He 
appears to hâve, gone back and forth on the train during the 
passage from Of egon City without . diffioulty. He also ap- 
pears to haye gotten down from the cars at the dépôt, and 
walked to the ferry-boat, and sat in the cabin whilç crossipg 
the river, without any trouble or a,ttracting the attention pf 
those in his immédiate .ppesence and coinpany. It is, ad- 
mitted that intoxication U évidence of cpntribi|itory;. négli- 
gence, and in some cas^s.niay be suffieient to establish.it, 
But it is npt admitted, under the circumstanqes of this case, 
that if the deceased ha4 been stagg^ring drunk the défendant 
would not be liable for his deathfc/( The défendant' received 
him on its boat without objection, and if he. was palpahly 
drunk it was boùnd to takecaiîe of him ac,cor4.ingly.r ; m ( 

In Rohinson v. Pioche, S Ga,l.é6ô', whieh> was aiija;qtiipn;|(H^ 
damages sustained by the -plaintiff : f^lliûg, into m. nOiÇPVr 
ered hole, dug in the sidftwBik». in, -front of the d^jfeiïdant's 
premises, and taken to the .çupremôi court; uppn an exception 
to the charge in the court , bM^w,:4p the 'ôiïôot thatj if the 
intoxication iôf the plaintiff .was ,one of, the.causfts Of , the 
injury, hecoold.nat i^ço^pr, Hydenfèlt, J., .in dfeiiveringrithe 
opinion of the court? fpj? reversai,. Isaidi "If thlô défendants 
■wete at fault-in leaviâg'^! an :oncp.\sered hole, in the sidewalk 
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of à publié streèt, Ihe intoxication of tKè plaintiÔ cannot 
excuèe aùch gross négligence. A drunken mah is as much 
etilitléd to a eafe street iaië a sober one, and much more in 
needof it." - 

As ïo tbe warning, admitting, for the presenli, that th'e 
défendant migM by'this means excuse itself for the want of 
lîght, guàrd, and'Signalfor landing, the proof is'not eatisfac- 
tory that àny distinct warning not to go a;8hore was gix^n to 
the dèéeased tbat h6 was'bound to recognizie, as intended for 
him, or as coniing from any one atithorized to direct or inter- 
fère with the conduct of the passengers, The objurgation of 
the driver of the mail wagon is claimed to havé beeh a suf- 
ficient warning; but,'apart from the fact that he was only a 
paissenger, the fair inférence from ail the cireumstances is 
that what' the driver said was occasioned by and confined to 
the alleged interférence of the deceased with bis horse. The 
pilot, (Charles F. Jones,) who, under the cireumstances, ap- 
pears to be a fair witness, did call ont from the pilot-house, 
àiid probably as the deceased was going forward, "to stand 
liacik." But there is no évidence that the call was particu- 
lafly intended fox the deceased, or if it was that he had any 
reason to think so, or even that he heard it. There were 
other persons in îiSbnt of the pilot-house, also going forward, 
as well as the deceased. ^ The deceased was a stranger to the 
boat, the place, and thé manner of proceeding. He saw the 
great bulk of thè passengers had gone off, and if he heard the 
call he might as wéll hâve understood it as applicable to the 
hôtel runners on the edge of the pontoon waiting to catch the 
rest of the passengers. Some of the witnesses on shore also 
state that they cried, "Stand back," intending it for the de- 
ceased, without, however, mentioning any name. But their 
testimony upon this point is vague and indefinite, and upon 
other points where the facts are clear some of them are' much 
mistaken. One in particular states that the boat was fast- 
ened upon the lower sida of the pontoon, while there is no 
doubt but that it was fastened on the upper side ; and 
that the passengers got off on the lower side, when it is 
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equatUy certain tbatthegrèater number gbt off onJiïiB upper 
side. Most of them represent the gap between tbe boat anci 
pontoon, iwhen and where the deceasedrwent'Cti, aë fi'ûm; three 
to six f«6t wide, -and that the bôat was;bagluBg ati thé tiime» 
But the âdmitted oircumstancflythat the boaiiims .niade îaat 
as soon as ehe touched the pontoon and.rejnalned sô witbou* 
slacking,thç line, proves that she could not haye baçked; and 
completely disprqves the conjpctural and. reckless/^^ajiemfftts 
to the contrajry;.. Besides^ the pilot sweara positively that h,^ 
did not back tj^e^boat, but pnly swung het gtern up çtrpam to 
l}ring her into a right line withithç pcnl^opuj ^p, I infer, as tg 
make a cl,ose connection and aUpw the wagons to _.go oi^, 
Another faot stated by one of- th^Idpf endq,nt's ■witne8ses,(P.:(J. 
Grlisan) satislaetorily disposes of-thesç extravagant stateinpnts 
as to distance between the boat^q^nd the pontopp, and thiÇ 
imputation fo^nded upon them of recklessness on the; , part of 
tl^e deceased in àttempting to cross such a, chasm, He pa^f 
the deceased attempted to get off thja.bow of the boat jusi 
opposite where he was standing^pnthe pontoon; and that ibe 
gap between^ tho, two waa aboat i3.incbes-— jnst a good step 
across; that as the deceased approached him he called to hinj 
to "stand back," and thought to put bis hand on him and 
hpld him. on the boat, but beforehe, could dp bo the deceased 
stepped off, and as.he did so strucl^, bis foot on the pontoon 
and fell ; that as he fellthe ■witness reached fpirward and caught 
him by the çoat, but could not hold him, and he fell down 
into the water, some six or seven feet below. Under the cir- 
eumstances ai^p-witness is very liable to be, naistaken as to the 
width of Jhe gap between the boat and the pontoon- — particur 
larly after the lapse of two ye^rs ; but the fact that the der 
ceased stepped f rom the one to the other in Glisan'e immédiate 
présence, and that he caught Perkins by the coat as he fell 
between them, is a matter he cannot well be mistaken about. 
The most probable conclusion, then, is that the space between 
the boat and the pontoon, when and where the deceased atr 
tempted to cross it, was about 18 inches. But it is also 
highly probable that it was less than this, if anything just 
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bef ore the deceaséà: reached it. When the pilot saw tljat the 
passengers on the forward part of the boat had gottën off, lie 
commenced working his wheels to swing th«: stem up stream, 
and this naturally increased the opening on the lower sida; 
and 80 it was that the deceased, unconscious of this fact as he 
■walked forward in the comparative darkneas, encountered a 
chasm between the boat and pontoon, in the place where othera 
had just croBsed in safety, wider than he had reason to expect 
or was àware oî.' True, the pilot, when he commôûced swing- 
ing around, being aware of the opening he was màking between 
the pontoon and the boat, called out, "Stand back." But the 
order was directed to nobody in particular, and coming as it 
did from above and behind the deceased, in a voice unknovm 
to him, it is not likely that it was understood or reoognizôd 
by him as being applicable to persons in his situatioti. There 
ought to hâve bèen some one on deck to apply and enforce 
the order, or some'guard or gatô to preveiit passengers frOm 
going f orwai'd of the râiling tiritil the landing was completed ; 
and àbove ail therë ôught tô'hàve been light énough' în thô 
vicinity iô hâve màde the situation apparent ib e'^ery ohe ott 
board. This omission was the négligence whieh éaused thô 

■ death. " ' 

The libellant contend's that the damages ought to be èix- 
émplary, and that they ou^hfto bé estimàted for the suffer-' 
ings oî the deceased and thé îûjury to thél 'feelings of -the 
Burvivors, as wëll as thé' pëcûniary losa t6 his estate. Thè' 
Bufferings of the deceased werè merelymdmëntary, and could 
hardly Tbecome the suhjèct of damages *iinaëi''*aiiy ètfcumi 
iBtance8;'iior do I think that eîther of thèse grStmds oî daffià 
âges are within the' statute.- It piroVides "that whèfa'thè deàtîi' 
of a person îs causéd.by the wrongfùl'act or omission of an-- 
other," undêf the' circumstaheea of this caëé, 'thé persénàj 
représentatives of thè decéasédmay mairitain ân'aetibri there- 
fot, "and the damages theréiû shall not èx'éëedl $5,000, and 
the amount recdvered, if 'àhy, shall be adMinisterëd as ôthôr 
Personal propei'ty of 'the deceased. " ■ The daïiïàg€3-àre 'a psirt 

. of 'thé général âksBts'ôf'tii^ éstiate'Ôf' thé âebèaiyd, aild bélc^g 
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'fifst'1'6 (m tirediïors, and second tbibe nèxfxi!^ kïiïi or peïsotlis 
Utiibnig -wlioiici ïhe lavr provides thè'pr'èôeïit'^ëlàté ehàll bè dife- 
tiiblited. If'wotiM, indèedjbé'a ûé'w^Wàybf i^ayiiig ôiddebta, 
if the tears and anguish of the sarvivôrs-oouïd be thiis oon"- 
"fêkeà iritë * àsséfs for the paymén'i ùf thé ' (ïreditoifa' ' &f the 
(ièbéà^ëd!-''''-' ■ ' '- ■ '''■" ■ ■'■' '•'"'• ■ ' ' '-' , 

•" 'lii'tliis'dàéeît is'àdmitted thafr^here aM'lib riféditors, aUl 
tïïè decéasfeil bSèî^ig 'a Single mân, 'withoilt' a 'f âtlieff, •his" next df 
kiii.'oV'the dîétiîbutèes'of bis estàtè, Qnder'thô'Btatùtë of'the 
stàtë'-iàréJ -his ' liiothëi:, br6th6èi^'&Snd'-''8istëS*Sj In' equàl parts. 
OïègOTïllaws/5é7/548,§ 8/subs. 3,-''''' " '^ ■ :■ ir;o;^ 
■ ■ Fé'deï'-sîmilâr statutea of Othei'"stà'tes' it'hais bèén-'genéri 
aily hfeld 'tfeâV' the rule îipori -«rhiéh dàûia^ës' should -be'as- 
'èësised in 'this'elâès'bf'caèës is àë'for àpëcuMary- injury, â'nd 
riôî 'à' solatium,'or solaee for weiinded'tëeliligs or mental sufi 
ïenng.''''2Thonip.Neg. 1289, § 90. ' ' -''^ 
' the nearnesB of the relation betwenthè deceased ûind 
thCsë for Mfhoâe. béneât the dàmftgëë àte felâiûiéav â-nd the hêfr» 
tare an^ ati'ëbgth of thë obligation of the iforther to care for 
thé latter, are 'ctinsiderëd iù estitdMing the dëmages, sÈnd thë 
inorë distant the relation or the wea,kër thé' Obligation thë less 
thèy shoulij be.' ' The âge, health, habits of industry and feo- 
briety, and mental and physieal ekill of the- deceased', sOiar 
â's'thèy affect his' capacity for rendëring usefûl seryice td oth^ 
ers, or acquiring property, must also be considéred. ^-Bnder 
thë staitnte the life of thë deceased is valuéd according to bis 
capacity and disposition to'be ttseful— to labôr and to sâvé'. 
The iridustrioùSi provident, and skillëd are Worth more to 
society than^^thë indolent, improvidétit, and ignoraitit, and their 
death is to be compensated for accordingly. This is the 
law ; and, as will be seen, it makes no account of sentiment 
or feeling ; and yet, while it is admiuistered by fallible human 
beings, whether on the bench or In the jury-box, the chances 
are that a feeling of pity for the bereaved or indignation for 
the wrong will creep into the estimate and swell the damages 
beyond the strict légal limit. Neither are the damnges to be 
vindictive or exemplary, by way of punishment. The law 
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bas provided:Ê9rrtbat. othçrwise. Whenever deatli ensues 
from tbe miscQpdact or négligence of an officer of a steam- 
TGBsel, he may be prosecuted and punisbed as for manslaugh- 
i^r. Section 5344, Eev. St. 

According to the standard life tables tbe expectancy of life 
of the deceased was about 88 years. He bad no trade or call- 
ing by wbicb to earn anything save tbat of a common laborer, 
and the decided weigbt of the évidence is that he was indo- 
lent or inefficient, and inclined to intempérance. At both 
Eoseburg and Salem the family were glad to accept charity 
from comparative étrangers, although the deceased was one 
of them and in apparent good health. Earning a? he might, 
if he iwould, $300 or $400 a year, it is not probable that he 
could furnish bis mother more than $100 a year of it. Her 
âge is not shown directly, but it may be inferred from the cir- 
cumstances that she is between 40 and 50 years old. Her 
expectation of life is then about 20 years. The présent value 
of $100 a year for 20 years is a,bout the compensation she is 
theoretically entitled to for the pecuniary loss caused by the 
death of her son. The expectation of life in the case of the 
brothers and sisters is greater, indeed greater than that of 
the deceased ; but the obligation to take care of them is less 
than in the case of the mother. Counting interest at the 
présent légal rate — 8 per cent. — I think $1,000 is ail that 
ought to be recovered. 

But as, in my judgment, the grant of letters to Davis was 
valid until avoided, and those to the libellant void, the latter 
cannot maintain this suit as the représentative of the deceased, 
and theref ore the libel must be dismissed, with costs. 
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Uphofp V. The Chicago, St. L. & N. 0. E. Co. 

{Oireuit Court, D. Kentucky July, 1880.) 

1. CÎOBPORATioN — Adoption of Fobbign — JimismcrioN. — It is always a 

question of législative latent whetlier the législature of a state Iuu3 
adopted as its own a corporation of another state, or merely licensed 
it to do business in the state. If, however, the eflect of the législa- 
tion be to adopt the corporation, it becomea, for the purposes of juris- 
diction, a corporation created by the state adopting it. 

2. Rbmovai, op Causes — Coksoi.idatbd Corpobatioh — ^Railboadb. — The 

incorporators of a Kentucky corporation are conclusively presumed 
to be citizens of that state. Hdd, tberefore, that a suit commenced 
in the state court by a citizen of Kentucky against a corporation char- 
tered as a single Consolidated company by the several States, includ- 
ing Kentucky, through which it opérâtes a railroad, cannot be re- 
moved to the fédéral court, as a controversy between citizens of 
différent states. 

Motion to Eemand. 

Bigger d Beid, for plaintiff. 

Oreen <è Gilbert, for défendant. 

Hammond, D. J., (sitting by désignation.) Tlie plaintiff sued 
the défendant corporation in the court of common pleas of 
Hickman county, Kentucky, for negligently killing her hus- 
band. The défendant removed the cause into this court, 
alleging in its pétition that the plaintiff is a citizen of Ken- 
tucky and the défendant "a citizen" of Louisiana. The plain- 
tiff has filed hère a response to said pétition admitting that 
the plaintiff is a citizen of Kentucky, but averring that 
"while it may be true the défendant was and is a citizen of 
the state of Louisiana, yet it is also true that the défendant 
is a corporation and citizen of the state of Kentucky, duly 
incorporated and made such citizen by an act of the gênerai 
assembly of the common-wealth of Kentucky, approved March 
11, 1878, with power as such corporation and citizen to sue 
and be sued and contract in the state of Kentucky," The 
motion of the plaintiff is now made to remand the cause to 
the state court for want of jurisdiction. It is to be observed 
that the response to the pétition for removal admits that the 
défendant corporation is "a citizen" of Louisiana, but avers 

v.5,no.7 — 35 
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that it is also "a citizen" of Kentucky, and allèges its incor- 
poration by that state, while, on the other hand, the pétition 
for removal does not aver that the défendant corporation was 
incorporated by the lâws of Louisiana, but simply that it was 
and is "a citizen" of that state, nor does it otherwise appear 
by the pleadings that the défendant corporation was ohar- 
tèrèd by the laws of Louisiana. 

.; Whether the case falls within the principle of the case of the 
Lafayette Ins. Co. v. Frenck, 18 How. 404, or that of the Coving- 
ton Draw-bridge Go. v. Shepherd, 20 How. 227, 1 need not stop 
to ihquire, because no objection is taken to the defective aver- 
ment, and the case having been submitted without référence 
to it in the briefs of counsel, it is, I présume, intentionally 
Kraived. 

The fàcts, then, are that, by the laws of Louisiana and 
Mississippi, a railroad Company was chartered and operating 
a line of road from New Orléans to Jackson, Mississippi, and 
another corporation, under the laws of Mississippi and Ten- 
nessee, was operating a line of road from Jackson, Missis- 
sippi, to Jackson, Tennessee, and thence on to the southem 
line of Kentucky. By an act of the gênerai assembly of 
Kentucky, approved March 18, 1872, c. 585, entitled "An 
^ct to authorize the Mississippi Central Eailroad Company 
to extend their road into and through the state of Kentucky, " 
the said Corporation was "deelared a body politic and corpo- 
rate," etc., and authorized to construct and operate its road 
through Kentucky to the Ohio river, or some convenient 
point on the Mississippi river. In November, 1877, the two 
corporations before mentioned were, by appropriate législa- 
tion in Louisiana, Mississippi, and Tennessee, Consolidated 
into one; and by an act approved March 11, 1878, c. 396, 
the gênerai assembly of Kentucky ratified the former act and 
the consolidation, and chartered the new Consolidated Com- 
pany in Kentucky. 

In the case of Blackhurn v. Selma E. Co., in the western 
district of Tennessee, (MSS. December 20, 1879,) where the 
question was whether the législation of Tennessee in regard 
to a corporation chartered by Mississippi and Alabama merely 
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authorized a non-resident corporation to do business in that 
state, or created a Tennessee corporation, I had occasion to 
examine the cases, and found that it has been held that it is 
a question of législative intention to be deduced from a proper 
construction of the statutes. If the effect Of the législation 
be to license a foreign corporation to do business in the state, 
it does not become a corporation of that state, but is suable 
there as any other non-resident "found within the district" 
would be, under the acts of oongress regulating jurisdiction. 
But if the effect be to croate a corporation by adopting one 
chartered in another state, its stattis is the same as if it liàd 
been originally and solely incorporated by the state adopting 
it. RaUroad Go, v. Harris, 12 Wall. 65; Railroad Co. v. 
Wheeler, 1 Black, 286; Railway Co.v.Whittm, 13 Wall. 270; 
Muller V. Dows, 94 TJ. S. 444; Ex parte Schollenberger, 96 U. 
S. 369; RaUroady. Fance, Id. 450; WiUiama v. RaUroad Co. 
3 Dill. 267 ; Wilson Co. v. Hunter, 11 Chi. Leg. News, 207. 
I should think the first of the Kentucky statutes above 
referred to had no other effect than to authorize the Missis- 
sippi Central Eailroad Company to do business in Kentucky, 
were it not that the second act seems designed to remove 
any possible doubt on the subject by making it distinctly a 
Kentucky corporation. It is clearly a case of the adoption 
by Kentucky of the Consolidated corporation as its own, and 
it must be held to be a Kentucky corporation, at least for ail 
purposes of jurisdiction. Does the fact that the corporation 
has an original existence in Louisiana affect the question of 
jurisdiction so that a suit against it may be removed into 
this court? Although the law of corporations abounds iri 
fictions, — the chief of whioh is that it is "a person," — the 
suprême court has persistently denied that it can be "a citi- 
zen" in the sensé of the constitution, and has created another 
fiction, that, within the purview of the law regulating the 
jurisdiction of the fédéral courts, ail the incorporators must 
conclusively be pi-esumed to be citizens of the state creating 
the corporation, and has héld that this presumption shall not 
be averred against to oust the jurisdiction. Hence, whilewe 
may know that this adoption by Kentucky of a non-resident 
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corporation composed of citizens of another state has the 
efifect to create a corporation not composed of citizens of Ken- 
tuoky, we must conclusively présume that they are. Railroad 
V. Letson, 2 How. 497; Marshall v. Railroad, 16 How. 314; 
Muller V , Dows, supra. 

This fiction has been repeatedly resorted to in support of 
the jurisdiction of the fédéral courts, and must, necessarily, 
be as efficaeious to defeat it in a case like this. The fact 
that thèse presumptive citizens of Kentncky are, by like pre- 
sumption, at the same time citizens of Tennessee, Missis- 
sippi, and Louisiana, by reason of charters granted in those 
states, cannot alter the principle, The plaintif hère is a 
citizen of Kentxicky, and the défendants (a corporation) are, 
by this conclusive presumption, citizens of the same state, 
and, therefore, the conditions required by the constitution to 
give us jurisdiction do not exist. Neither can the fact that 
thèse ineorporators, owning charters in several states, bave 
authority of law to conduot their business as a single or Con- 
solidated corporation change this resuit. In each state, by 
opération of this presumption, they are conclusively held to 
be citizens of that state, and of that state alone. This seems 
to me to be the principle that underlies the question, and to 
be conclusive against the jurisdiction. 

It is said, in the case of the Bank of Augusta v. Earle, 13 
Peters, 519, that a corporation can hâve no légal existence 
eut of the bounds of the sovereignty by which it is created. 
It exists only in contemplation of law and by force of the law, 
and where that law ceases to operate the corporation can 
hâve no existence. It must dwell in the place of its existence. 
And this was reiterated in Marshall v. Railroad, supra, 16 
How. 328. It may contract, sue, and be sued elsewhere, but 
when we corne to the question of its résidence or habitat, it 
must be taken to be in the state which created it. Dodge v. 
Woolsey, 18 How. 331; Wheeling v. Baltimore, 1 Hughes, 90. 
Eeviewing the décisions on the subject, the circuit court of 
Indiana held that the fact of consolidation cannot oust the 
jurisdiction of the fédéral courts in either state creating the 
corporation, provided the adverse party be a citizen of another 



tJPHOFF V. CHICAGIO, ST. L. & N. 0. B. CO. 549 

state than that in which the suit is brought, as I understand 
the case. St. Louis Railroad v. IndianapoUs Railroad, 12 CM. 
Leg. News, 73. And in Pennsylvania the circuit court re- 
manded a cause, sought to bé removed under ciroumstances 
as to jurisdiction, precisely like the case now under consid- 
ération. Johnson v. Railroad, 1 Am. L. Bev. (N. S.) 457. 

It may be a test of the soundness of the judgment hère 
rendered to consider whether, under its opération, it would be 
compétent for this consdlidated corporation to ignore its Ken- 
tucky existence, apd, describing itsdf as a corporation under 
the laws of Louisiana, sue a citizen of Kentueky in this court, 
or whether a citizen of Kentueky, ignoring the Kentueky stat- 
utes, might sue it in this court as a Louisiana corporation 
"found within this district;" and, if either be admissible, 
why the same right to choose the capacity in which it shall 
conduct the litigation does not exist in favor of the right of 
removal when sued in the state courts ; and, as the plaintiff 
recovering a judgment in this case may seek to conelude this 
corporation in an action on the judgment in any of the other 
states wherein it has been chartered, it is not without force to 
say that while the plaintiff is suing a corporation of Ken- 
tueky, she is also, as a fact, suing a corporation Of three 
other states as well. 

That there are perplexities connected with this subject not 
resolved by any authoritative décision will occur to any one 
who examines the cases, but until they are so resolved we 
can only leave them to be ruled upon as they arise in actual 
practice. We can only say now that while there are no 
limitations upon the plenary jurisdiction of the state courts 
in which home and foreign corporations doing business in the 
state are alike suable by ail persons, our jurisdiction dépends 
solely upon the citizenship of the parties, and they can only 
submit to whatever results corne of this limitation and tiieir 
necessities. 

There is nothing in the process, pétition, or other part 
of the record of the state court in this case that shows 
anything whatever as to the citizenship of the parties. The 
plaintiff is not there described, nor need she be, as a citizen 
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of any state, nor is the défendant described as a corporation 
of any state. The assumption of the défendant is that the 
plaintiflf has sued the Louisiana corporation, but it might just 
as well be assumed that she has sued the Mississippi, Ten- 
nessee, or Kentucky corporation, for anything appearing to the 
contrary in her pleadiugs or the record she has made. 

The pétition for removal avers that the défendant is a cor- 
poration of Louisiana, and the plaintiff a citizen of Kentucky; 
and while the plea in abatement, in terma, admits this, it 
further avers that the défendant is a Kentucky corporation, 
and the fact is so. Now, a plaintiff in the institution of a 
suit may ordinarily choose the party to be sued, and if she 
has, in this case, chosen to sue the Kentucky corporation, 
there seems to be no reason why it shall be assumed that she 
is suing a corporation of another state. If she had described 
the défendant as a corporation of Louisiana in her suit, per- 
haps the right of removal might cxist; but, in the absence of 
any indication of an intention on her part to sue a non-resi- 
dent corporation, it would be a fair inference that she waa 
suing the Kentucky corporation and not the others. How- 
ever this may be, wo are a court sitting in Kentucky, and find 
hère a corporation, under the laws of Kentucky, sued in the 
courts of that state, and cannoi^, I think, assume, in favor of 
our jurisdiction, that another corporation identical in name, 
and the persons composing it chartered by another state, is 
the one sued by the plaintiff. A court sitting in Kentucky 
should rather assume, nothing appearing to the contrary, that 
it is the home corporation that is sued. The fiction on which 
we proceed hère establishes conchisively that this Kentucky 
corporation is composed exclusively of citizens of that state, 
and the laws of other states cannot operate to make it other- 
wise. It appears to me a necessary resuit that this court 
has no jurisdiction. 
Eemand the cause. 

NoTB. See C. é W. I. R. Co. v. L. S. £ M. S. Ry. Co., ante, 19. 
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St. Lodis Nat. Bank v. Allen and others. 
(Oircuit Court, D. lowa. , 1881.) 

1. NATioNAii Bank— JuKisDicTioN of Cibctjit CoCrt— Citizewship. 

A national bank is not authorized to sue in any circuit court of tho 
United States without regard to citizenship. 

2. SaMB— JUHISDICTION— CiTIZBNSHrP. 

A national bank is to be regarded, for the purpose of juriedlction, 
as a citizen of tlie state in wliich it is established or locaied. — \liSs>. 

John N. Roger s, for demurrer. 

Hagerman, McCrary é Hagerman, contra. 

McCrabt, g. J. The demurrer to the pétition in this case 
raises the question whether a national bank, organized under 
the act of congress of June 3, 1864, (13 St. 1 2,) and located 
in St. Louis, Mo., is authorized to sue, in this court, a citizen 
of this state. In the discussion of the demurrer two ques- 
tions hâve been suggested : (1) Whether a national bank is 
authorized to sue in any circuit court of the United States 
independently of any question of citizenship ; and (2) whether, 
for the purpose of juristiction, a national bank is to be re- 
garded as a citizen of the state in which it is established or 
located. 

1. Although upon the first question there may be room 
for doubt, -we are inclined to answer it in the négative. 
The language of the statute is that national banks shall hâve 
power "to sue or be sued, complain and défend, in any court 
of law or equity as fully as natural persons." A fair con- 
struction of this provision would seem to go no further than 
to place thèse corporations on an equal footing -with natural 
persons, and to confer upon them the right to sue and be sued 
in the fédéral court only to the same extent as natural per- 
sons, and under like circumstances and conditions. 

The first charter of the United States Bank, enacted in 
1791, (1 St. 181,) contained a provision which empowered 
the bank "to sue and be sued, etc., in any court of record, or 
any other place whataoever. " This language is more com- 
prehensive than the corresponding clause above quoted from 
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the présent banking act, for it does not oontain the words 
"as fully as natural persons," and yet it was construed by the 
suprême court as not broad enough to authorize suit by a 
bank in a circuit court of the United States. U. S. Bank v. 
Devenue, 5 Cranch, 85. In that case the court held that the 
gênerai words employed in the act gave only a gênerai capacity 
to sue, and not a partioular privilège to sue in the courts of 
the United States. 

It was probably in view of this décision that congress, in 
the second bank charter, enacted in 1816, (3 St. 101,) pro- 
vided expressly that the bank should hâve power to sue and 
be sued "in ail courts having compétent jurisdistion, and in 
any circuit court of the United States." 

Upon the first question, therefore, our conclusion is that, as 
the right of a national bank to sue in this court is assimi- 
lated to the right of a natural person under the statutes to do 
so, it is a right which can be maintained only upon the 
ground of citizenship, since that is the test which must be 
applied to natural persons. 

2. Can the plaintiff, a national bank, sue as a citizen of 
Missouri? By a long course of adjudication by the suprême 
court of the United States it has been settled that a state 
corporation is, for jurisdictional purposes, to be regarded as 
a citizen of the state by whose laws it is created. 

Thèse adjudications are, however, for the most part not 
placed upon the ground that a corporation can in any proper 
sensé be a citizen within the meaning of that term as em- 
ployed in the constitution. On the contrary, it is repeatedly 
declared that a corporation cannot possess the attributes of 
citizenship, and the rule is upheld upon the ground that a 
suit brought by or against a corporation is regarded as a suit 
brought by or against the stockholders of the corporation, and 
for the purposes of jurisdiction it is conclusively presumed 
that ail the stockholders are citizens of the state which, by 
its laws, created the corporation. Insurance Co. v. French, 
18 How. 404; MuUerv. Dows, 94 U. S. 444; Covington Draiv- 
bridge Co. v. Shepherd, 20 How. 233. 

The question for our considération in this case is, does this 
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rule apply to a national bank created by act of congress, but 
located and established within a particular state ? It is clear 
that a corporation acquires no attributs of citizenship by being 
organized under, or created by, a state law that it would not 
possess if created by a law of the United States. The diffi- 
culties in the way of permitting corporations to sue in the 
fédéral courts on the ground of citizenship, apply with the 
same force whether a corporation dérives its existence from a 
state or a national law. The difficulties hâve been overcome, 
with respect to state corporations, by adopting an arbitrary 
presumption as to the citizenship of the stockholders — a pre- 
sumption, no doubt, often contrary to the fact, but justified, 
in the opinion of the suprême court, by considérations of great 
public importance. Thèse considérations apply alike to ail 
cor|orations located and doing business within a state, whether 
chartered under state or fédéral authority. The policy of the 
adjudications referred to is to treat corporations as eitizens 
of the state in which they are located ; the oircumstance that 
they dérive their existence from a state law makes no différ- 
ence. If they are created by an act of congress, and located 
within a state, they become, within the reason of the rule, 
eitizens of the state as muoh as state corporations. In deliv- 
ering the opinion of the suprême court in Letson's Case, (the 
leading case upon this subject,) Mr. Justice Wayne said: 
"When a corporation exercises its powers in the state whicli 
chartered it, that is its résidence." 2 How. 497. An exam- 
ination of the national bank act will clearly show that national 
banks are, in most respects, purely local institutions. They 
are distributed among the states and territories with due 
regard to their several wants, and by a fixed rule of appor- 
tionment. It is provided by the sixth section of the act of 
1864 that the organization certificate of every national bank 
"shall specify the place where the opérations of discount and 
deposit of the association are to be carried on, designating 
the state, territory, or district, and also the particular county 
and city, town, or village." Numerous other provisions of 
the act refer to the associations to be organized under it as 
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"located" within the states. They are also made sulject to 
taxation under state law. 

It is far from correct to say that because they are organized 
under a law of the United States they possess the same and 
equal rights in ail the states. They must carry on their busi- 
ness of banking at the place named in their organization cer- 
tificate, and nowhere else. For ail practical purposes they 
exercise their functions only within the limita of the state in 
which they are located, and should one of them attempt to 
carry on business outside of those limita, it would find itself 
completely without authoriiy. For thèse reasons we conclude 
that a national bank, being a corporation created by compé- 
tent authority and located within a state, with power to trans- 
aot business there and not elsewhere, should be regarded, for 
ail the purposes of the jurisdiction of the fédéral courts, as 
on an equal footing with state corporations. This view is 
mueh strengthened by the provision of the bank act already 
quoted, which gives thèse corporations power to sue and be 
sued "in any court of law or equity as fully as natural per- 
sons." If this provision is construed as excluding ail cases 
by or against a national bank which could not be brought by 
or against a natural person, it must also, we think, be con- 
strued as including ail cases in which the court would hâve 
jurisdiction if the bank were a natural person. In other 
words, congress, by enacting this provision, must be supposed 
to hâve assumed that thèse corporations would be regarded 
for jurisdictional purposes as citizens of the states where 
located, for otherwise it would hâve been impossible to confer 
upon them the right to sue in ail courts "as fully as natural 
persons." It must hâve been understood by congress that 
they were, for jurisdictional purposes, to stand in the attitude 
and possess the attributes of natural persons. 

It is insinuated that jurisdiction in this case is, by neces- 
sary implication, excluded by the terms of section 629 of the 
Eevised Statutes, which, among other things, provides that 
the circuit courts shall hâve original jurisdiction "of ail suits 
by or against any banking association established in the dis- 
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trict in which the court is held, under any law providing for 
national banking associations." But it is very clear that the 
effect of this provision is not to oust the court of jurisdiction 
under other provisions of the statutes of the United States. 
It gives to the circuit courts jurisdiction in cases hy or against 
national banks "established in the district in which the court 
is held," independently of any question of citizenship, and 
without référence to the subject-matter; but it does not pro- 
hibit the exercise of jurisdiction in any case which, under the 
bank act itself, or under the judiciary act, or any of its amend- 
ments, might hâve been brought independently of that pro- 
vision. There is nothing in the language in question to 
exclude jurisdiction in any other class of cases ; it is permis- 
sive merely, and there is no necessary conflict between it and 
the provisions of law under which jurisdiction is claimed in 
the présent case. 

Our attention has also been called to the provisions of 
section 640 of the Eevised Statutes, by which national 
banks are excluded from the right conferred upon other féd- 
éral corporations, to remove suits brought against them in 
the state courts; but we are unable to see that this provision 
has any application to the question of the original jurisdic- 
tion of the circuit court. The conclusions we hâve reached 
are supported by the foUowing authorities, and we know of 
none to the contrary : Manuf. Nat. Bank v. Baack, 8 Blatchf. 
137; Cooke v. State Nat. Bank, 52 N. Y. 96; Davis v. Cook, 9 
Nev. 134; Dillon on Eemoval of Causes, 51. 

The demurrer to the pétition is overruled. 

Love, D. J., concurs. 
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United States v. Countï ov Knox., 

{Cirauit Omrt, S. D. Missouri. , 1880.) 

1. Municipal Bonds— Spécial Tax— Genbhal Funds— General Rev- 
enues. 

A county court, authorized to levy for county purposes a tax of not 
more than one-half of 1 per cent, upon the assessed value of the tax- 
able property of the county for each year, subscrlbed for stock of a 
railroad corporation and issued bonds in payment therefor pursuant 
to a law Tvhich authorized a levy of a spécial tax " not to exceed one- 
twentieth of 1 per cent, upon the assessed value of the taxable prop- 
erty for each year," to pay for the same. Edd, that if the levy of one- 
twentieth of 1 per cent, was insufflcient, the holders of such bonds were 
entitled to be paid the balance out of the gênerai funds of the county, 
but not out of the gênerai revenues.— [Ed. 
United States v. County of Ulark, 96 U. 8. 211. 

Mandamus. 

Plaintiff recovered judgment against said county on certain 
bonds issued by the county to the Missouri & Mississippi 
Eailroad Company, in the year 1868, under the thirteenth 
section of an act of the gênerai assembly of the state of Mis- 
souri, entitled "An açt to inoorporate the Misbouri & Missis- 
sippi Eailroad Company," approved February 20, 1865. The 
thirteenth section provides as foUows: "It shall be lawful 
for the corporate authorjties of any city or town, or county 
court of any county, desiring so to do, to subscribe to the 
capital stock of said company, and may issue bonds therefor, 
and levy a tax to pay the same, not to exceed one-twentieth 
of 1 per cent., upon the assessed value of the taxable prop- 
erty for each year." 

On the first day of December, 1879, the relater filed its 
information for a mandamus, against the county court of Knox 
county, to levy and cause to be coUected a tax upon ail the 
property in said county subject to taxation, and sufficient to 
pay off and discharge the warrant and judgment mentioned 
in the information, interest, and costs, and to apply the same, 
when collected, to the payment thereof, or show cause to the 
contrary. 

Upon said information the court issued an alternative writ 
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oî mandamus, commanding said county court of Knox county 
to levy a sufficient sum to pay said judgment and costs, as 
prayed in the information, or show cause to the contrary. 
To said alternative writ the county court made the foUowing 
retum : That they had annually levied a tax of one-twentieh 
of 1 per cent, ever since the issuing of said bonds ; that they 
had no authority to levy any other or greater tax than one- 
half of 1 per cent, to pay the current expensea of administering 
the county govemment, and said spécial tax of one-twentieth 
of 1 per cent. ; that said one-half of 1 per cent, fund was ail 
consumed in the administration of the county govemment, so 
that there was nothing left out of which to pay said judgment, 
or any part thereof, from the fund derived from said levy of 
one-half of 1 per cent., after paying said current expenses ; 
that, by the constitution of the state, the maximum amount 
which said county was authorized to levy for county purposès 
was one-half of 1 per cent., and the statute which was in 
force at the time when said bonds were issued likewisè im- 
posed the same limitation upon the county court. They f ur- 
ther set up that if they were to draw a warrant upon the fuiid 
derived from said levy of one-half of 1 per cent., andthe sardé 
ahould be paid, there would be nothing left in the treasury 
with which to pay the current expenses of administering thô 
county govemment, and the resuit would be that it might 
effect the disorganization of the county govemment,— at ail 
events that it would operate a suspension; and they denied 
the right of the relator to hâve a warrant drawn upon said 
fund, and also denied its right to hâve a spécial tax levied to 
pay its judgment. 

To said retum the relator interposed a demurrer. 

Sleeper d Whiton, for relator. 

James Carr, for respondent. 

Tbeat, D. J. The points presented arise on a demurrer to 
the return to the alternative writ of mandamus. The only 
point not heretofore settied by the décisions of the United 
States suprême court is whether, since the récent state stat- 
ute concerning classification of funds, a mandamus can be 
awarded so that the warrant demanded may reach the gen- 
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«rai revenues derived from the levy of one-half of the 1 per 
cent., if the levy of one-twentieth of 1 per cent, is not suf- 
ficient, or wliether such gênerai warrant for the deficiency on 
the 1-20 fund shall follow the language used by the United 
States suprême court in the case of the United States v. The 
County of Clark, 96 U. S. 211. Since that and other dé- 
cisions rendered by the same court, the state statute passed 
for classification of the gênerai revenues, it is contended, 
would practically leave no gênerai funds applicable to the 
payment of plaintifif's judgment. 

It may be that the purpose of the statute in question was 
to defeat the opération of the rules laid down in the décisions 
of the United States suprême court on this subject. But it 
must be borne in mind that under previous décisions of the 
same court the employment by United States courts of state 
or municipal agencies, to enforce the judgments and decrees 
of United States courts, must be in conformity with state 
statutes; or, in other words, that in the absence of authority 
on the part of county or municipal offieers to act in the way 
desired, a United States court cannot compel them to so do. 
When United States courts seek the aid of county and 
municipal offieers, to enforce their judgments and decrees, 
they ought not to ask said offieers, who are not United States 
offieers, to go beyond their lawful duties in executing what 
United States courts demand. If they may be considered, 
quoad hoc, United States offieers, still, they are not clothed 
■with olher and greater authority than is vested in them by 
the làws creating their offices. The command of the writ 
issuing from a United States court cannot be for them to do 
•what they hâve no légal right to do. That command can give 
them no légal authority beyond what was before vested in 
them. The court cannot enlarge their powers. If they hâve 
the power they can be compelled to exercise it. If they hâve 
not the power the writ cannot confer it upon them. 

The demurrer to the return in this caae is weli taken, and 
will be sustained, but the peremptory writ will issue for a 
warrant upon the gênerai funds of the county, and, not as 
sought, upon the gênerai revenues. The county must con- 
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tinue to levy annually the one-twentieth and the one-half ot 1 
per cent., sucb being the estent of its power, ont of which 
the warrants issued must be paid. 

The writ inay issue in aceordance with the views here^ 
éxpressed. 



LoNO V. The Citï of New London. 
[(Jir(m.t Court, E. D. Wiaconsin. Decemlier 23, 1880.) 

1. MninciPAii Bonds— AcT Atjthokizing Issue— Subséquent Incoe- 

■ POKATION OP MUNICIPAMTT — PbIVATE AND LOCAL IiAWS OS" WlS- 

CONSIN FOR 1867, c. 93, § 1. 

An act of the législature of the state of Wisconsin authorized any 
incorporated city or village, in any county through any portion of 
■which any part of the Green Bay & Lake Pépin Railway should run, 
to issue and deliver honds in aceordance with the terms of the act. 
Edd, that such act was applicable to any city or village which had 
been subsequently incorporated, and which had issued its bonds in 
aceordance with the terms of the statute. 

2. Same— Chakter — Repeal. 

HddjfurtJier, that the législative intentmust be clearly manifcsted, 
by the terms of its cliarter, in order to preçlude any city or village 
from the opération of such act. ' 

3. BAME — CONBTITtITIONAI, RESTRICTION OP PoWER DP MUNICIPALITT — 

Constitution of Wisconsin, art. 11, § 3. 

Such act further provided that any such city or village might issue 
bonds to said railway company " for such sum or sums, at such rate 
of interest, transférable by gênerai or spécial indorsement, or by de- 
livery, and in such manner as might be agreed upon by and between 
the directors of said railway company and the proper offlcers of such 
* « * incorporated city or village." Helâ, that this provision 
satisfled the requirement of the constitution of the state in relation tO' 
the restriction of the power of municipal corporations to contract debts 
and loan their crédit. — [Ed. 

Demurrer to Complaint. 

Finches, Lynde é Miller, for plaintiff. 

Mr. Patchin and C. W. Felker, for défendant. 

Dybr, D. J. This is a suit upon municipal bonds, issued 
by the village of New London, March 11, 1872, in aid of the 
Green Bay & Lake Pépin Railway, and upon which no ques- 
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tion is made as to the liability of the défendant city, if the 
bonds were valid obligations against the village. The amount 
of the bonds and coupons in suit is about $6,500, besides 
interest. The complaint is demurred to, and two grounda of 
demurrer are urged — First, that the aet of the législature of 
this state under which the bonds were issued did nofc apply to 
the village of New London, nor authorize that municipality 
to issue bonds in aid of a railroad ; second, that the act under 
■which the bonds were issued is unconstitutional and void, and 
hence that it conferred no power to issue the bonds. 

The complaint is in the usual form, except that in each 
count the bond counted on is set out in hœc verha. No ques- 
tion is made that the railroad, to aid in the construction of 
which the bonds were issued, was duly located to run through 
the county in which the village (now city) of New London is 
situated, and bas been so constructed. The act of the légis- 
lature under which the bonds were issued is chapter 93 of Pri- 
vate and Local Laws of Wisconsin for 1867, and to distinguish 
it from other statutes important to notice it may be designated 
as the "Enabling Act." No objection is made to the bonds in, 
respect to their terms, form, and mode of exécution, nor is it 
claimed that there was any irregularity in the proceedings of 
the municipality preliminary to the issuance of the bonds. 
Section one of the enabling act provides that "it shall be 
lawful for any county through any portion of which any part 
of the Green Bay & Lake Pépin Eailway shall run, or any 
town or incorporated city or village in such county, to issue 
and deliver to said company its bonds, payable to such per- 
son or persons, trustées, or corporation, or to said company, 
at such time, for such sum or sums, at such rate of interest, 
transférable by gênerai or spécial indorsement, or by delivery, 
and in such manner, as may be agreed upon by and between 
the directors of said railway company and the proper officers 
of such county, town, incorporated city, or village, as herein- 
after provided, and to receive in exchange for such bonds the 
stock or bonds of said railway company in such manner as 
shall be agreed upon by and between the directors of said 
railway company and the proper officers of such county, town, 
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inoorporated city, or village, as hereinafter provided." The 
act further provîdes for a proposition from the railway Com- 
pany for an exchange of stock for bonds as the basis of pro- 
ceedings preliminary to the issuance of bonds, and for sub- 
Eoiasion of the proposition to the voters of the city, town, or 
village for acceptance or rejection, and also prescribes the 
manner in which bonds may be executed and issued. 

By chapter 504 of Private and Local Laws of Wisconsin for 
1868, the village of New London was inoorporated. Thisact 
of incorporation was subsequently amended, the amendatory 
act being ehapter 362 of Private and Local Laws of 1869 ; and 
again in 1870 an act was passed reducing the act incorpo- 
rating the viUage and the amendatory act of 1869 into one 
act, and amending the same. See Private and Local Laws 
of 1870, c. 485. In neither of thèse acts under which the vil- 
lage of New London came into existence is there any provision 
giving to the municipality authority to issue the bonds in ques- 
tion. 

By chapter 162 of Private and Local Laws of 1877, the 
city of New London was inoorporated, and embraced within 
its boundaries, as prescribed in the act, the same district of 
country that was included within the limits of the village, 
and in this act there appears to be no authority given to 
the city to issue bonds in aid of the Green Bay & Lake 
Pépin Eailway. It should be added, as part of the history of 
législation touching the bonds in question, that in 1878 the 
législature passed an act to authorize the eommon council 
of the city of New London to borrow money from the commis- 
sioners of school and university lands of the state, upon cer- 
tain terms prescribed in the act, by means of which loan the city 
might be enabled to compromise the indebtedness represented 
by the bonds previously issued by the village; but the fifth 
section of the act provided that nothing therein contained 
should be construed as a récognition of the validity of the 
instruments issued as bonds of the village of New London, 
The act referred to is chapter 118 of Laws of Wisconsin for 
1878 ; and an act amendatory thereof is to be found in chap- 
ter 340 of the General Laws of the state for the same year. 

v.5,no.7— 36 
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Thus it will be seen that the aet under which the bonds 
wère issued was passed in 1867, and before either the village 
or city of New London came into existence; that the village 
was incorporated in 1868; that the bonds were issued in 
1872; and that the city was incorporated in 1877. And 
upon thèse facts and this state of législation, in connection 
with certain provisions contained in the charters of the vil- 
lage and city, it is contended that the village had no législa- 
tive authority tq issue the bonds. 

It may first be observed that the voters and the authorities 
of the village, by their action under the enabling aet of 1867, 
construed and treated it as authorizing them to issue the bonds 
in suit, and as applicable to the village, although it did not 
exist as a municipality when the aet was passed. And we 
are of the opinion that the aet is so far prospective, in its 
language and intent, that under it not only could a city or 
village then existing issue its bonds for the purposes speci- 
iîed, but any city or village thereafter incorporated, in any 
county through which the railway should run, might, if it 
saw fit, avail itself of the right and authority conferred by 
the aet to incur indebtedness in aid of such railway. It is 
true, the aet does not in terms specify cities and villages then 
and thereafter existing, but its language and import are nev- 
ertheless very gênerai and eomprehensive. It provides that 
it shall be lawful for any incorporated city or village, in any 
county through any portion of which any part of the Green 
Bay & Lake Pépin Eailway shall run, to issue and deliver 
bonds in accordance with the terms of the aet. It would not, 
we think, be consonant with rules of sound construction to 
limit the application of this language to munioipalities exist- 
ing at the time of the passage of the aet. And especially 
does it seem unreasonable to give the benefit of such a con- 
struction to a municipality which has aoted under the statute, 
and caused its obligations to be issued and to pass into the 
hands of innocent third parties, thereby adopting the statute 
as its letter of authority so to aet. 

But it is claimed that certain provisions in the charters of 
the villa;];e and city of New London are so répugnant ta the 
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gênerai provisions of the act of 1867 as to operate as a repeal 
of those provisions so far as otherwise they might be applica- 
ble to those mtinicipalities or either of them. And attention 
is called to a section vrhich appears in the various acts incor- 
porating the village and city, which provides that "no gênerai 
law of this state, contravening the provisions of this act, 
shall be considered as repealing, amending, or modifying the 
same, unless such purpose be expressly set forth in such law." 
But this clearly bas référence to a gênerai law that might be 
passed in the future, and not to one previously passed and 
then in force. 

Again, our attention bas been directed to section 2 of chap- 
ter 7 of the amended charter of the village of New London, 
(chapter 485, Pr. and Local Laws Wis. 1870,) which forbids 
the village to borrow money, and provides that it shall not be 
Hable to pay money borrowed, and shall not incur any debt 
or iiability in any year greater than the amount of tax allowed 
by the act to be raised in the year in which such debt or Iia- 
bility should be incurred. This, it is true, oonstitutesa lim- 
itation upon the right of the village to incur indebtedness, but 
we do not think the debt or Iiability hère spoken of was in- 
tended to embrace-tbe case of bonds that might thereafter be 
issued in exchange for stock and in aid of a railway under the 
act of 1867. Certainly the issuance of such bonds would not 
necessarily be a borrowing of money, and éven the power to 
borrow money, as appears by the terms of this section 2, is 
only restricted where the right to borrow is not specially 
authorized by law. To preclude the application of the enabling 
act of 1867 to the village of New London, by any provisions 
in the charter of the village, the législative inteut should be 
clear. Unless manifested in such manner as to make the 
charter provisions clearly operate as a repeal of the act of 
1867, the latter act must stand as a law under which the vil- 
lage might act. We are not prepared to hold that such repeal 
was effected by the charter of 1870. The final repealing 
clause in that act, (section 15 of chapter 11 of charter,) which 
is that "ail acts or parts of acts oonflicting with this act are 
hereby repealed, so far as they conflict with the provisions, pf 
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this act," ought not, -we think, to be held as intended to re- 
peal the act of 1867. That section repealed, andwas undoubt- 
doubtedly intended to repeal, only the original act of 1868, 
incorporating the village of New London, and the amendatory 
act of 1869. 

Comment on the provisions of the charter of the city oî New 
London, to which our attention was ealled on the argument, 
is unnecesaary, since the ground is covered by the observa- 
tions just made upon similar provisions in the charter of the 
pillage ; and, in accordance with the views thus expressed, we 
■nust hold the first point taken in support of the demurrer 
mtenable. 

But it was argued with much earnestness that the vil- 
Uge of New London had no authority to issue the bonds, 
because, as it is claimed, the enabling act of 1867 contained 
no sHch restriction upon the power of the village to loan its 
crédit as is required by section 3 of art. 11 of the constitu- 
tion of Wisconsin ; and that for the want of such restriction 
the àet must b© held unconstitutional and void. The section 
of the constitution in question is as followsï "It shall be the 
duty of thfl législature, and they are hereby empowered, to 
provide for the organization of cities and incorporated vil- 
lages, and to restriot their power of taxation, aseessment, 
borrowing money, contracting debts, and loaning their crédit, 
so as to prevent abuses in assessments and taxation, and in 
contracting debts by such municipal corporations." 

Now it is contended that the enablmg act of 1867 contains 
no such restriction as this constitutional provision requires, 
and hence that the act does not conform to the constitutional 
requirement, and is void. We cannot adopt this view. The 
constitution does not specify any particular mode in which 
the législature shall restrict the power of municipal corpora- 
tions to contract debts or loan their crédit. It is, therefore, 
immaterial how it is done, provided the restriction be im- 
posed, and we think the législature sufficiently performed its 
duty in that regard in the act of 1867, to make that act a 
valid law; for it was therein provided that cities and vil- 
lages might issue bonds to a particular railway company, 
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which was named, "for such sum, or sutns, at auch rate of în- 
terest, transférable by gênerai or spécial indorsement, or by 
delivery, and in such manner as may be agreed upon by and 
between the directors of said railway company and theproper 
officcrs of such * * * incorporated city or village." We 
are of the opinion that when it was thus provided that the 
issue of bonds should be in such sum or sums as should be 
agreed on between the company and the officers of the village, 
and when the object, to promote which bonds were authorized 
to be isBued, was specified, and the whole founded on a prior 
vote by the people, the constitutional requirement was satis- 
fied. It must be presumed that the of&cers of the munici- 
pality would be compétent judges of the amount of bonded 
indebtedness which the town or village ought to incur. And 
when the amount is by the act made subject to the concur- 
rence and eontrol of the représentatives of the munieipality, 
such a restriction is imposed as constitutes a compliance 
with the constitutional provision. It may not be a restric- 
tion that would as effectually prevent abuse in ; contracting. 
debts as would a provision expressly fixing a Bum that should; 
not be exceeded, but the eharacter of the restriction is a ques-, 
tien not for the courts but for the législature. 

Cases bearing on the question are Maloy v. City of Marietta, 
11 Ohio St. 636, and The People v. Mahaney, 1 3 Mich, 481., 
The constitutions of Ohio and Michigan contain clauses sim- 
ilar to that in the constitution of this state, and now under 
considération. In the case first cited the court say: "The 
constitution clearly imposes a duty upon thè législature, but 
does not direct when or how it shall be exercised. Speaking 
of this provision, and the duty thereby enjoined, Judge Ean- 
ney, in Hill v. Higdon, 5 Ohio St. 248, says : 'A failure to per- 
formt his duty may be of very serions import, but lays no 
foundation for judicial correction.* Be this as it may, the sec- 
tion, while it imposes the duty, leaves to the législature the 
power to détermine the mode and manner of the restriction to 
be imposed." This was a case involving the validity of a stat- 
ute which authorized an assessment of the cost of improving 
a street upon abutting lots ; and it was held that a restriction 
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TVhich provided that no improvement of a street, tlie cost of 
which was to be assessed upon the owners, should be directed 
without the concurrence of two-thirda of the members of the city 
council, unless two-thirds of the owners to be charged should 
pétition in writing therefor, satisfied the constitutional re- 
quirement. The court further say: "This may be said to 
be a very imperfect protection; * * * but it is ealcu- 
lated and designed, by the unanimity or the publicity it re- 
quires, to prevent any flagrant abuses of the power. Such is 
plainly its object, and we know of no rights conferred upon 
courts thus to interfère with the exercise of a législative dis- 
crétion which the constitution has delegated to the law-mak- 
ing power." 

In the People v. Mahaney, supra, the court, speaking of the 
constitutional provision, say that whether it "can be regarded 
as mandatory in a sensé that would make ail charters of 
municipal corporations * * * which are wanting irt this 
limitation invalid, we do not feel called upon to décide in this 
case, sinoe it is olear that a limitation upon taxation is fixed 
by the act before us. The constitution has not prescribed 
the character of the restriction which shall be imposed, and 
from the nature of the case it was impossible to do more than 
to make it the duty of the législature to set some bounds to a 
power 80 liable to abuse. A provision which, like the one 
eomplained of, limits the power of taxation to the actual 
ôxpenses, as estimated by the governing board, after first limit- 
ing the power of the board to incur expense within narrow 
limits, is as much a restriction as if it confined the power to 
a certain percentage upon taxable property, or to a sum pro- 
portioned to the number of inhabitants in the city. Whether 
the restriction fixed upon would as effectually guard the citi- 
zen against abuse as any other which might hâve been estab- 
lished, was a question for the législative department of the 
government, and does not concem us in this inquiry." 

The reasoning of the courts in the two cases cited we regard 
as peculiarly applicable to the question involved in the case 
at bar; and we adopt it as sustaining our conclusions' as to 
the validity of the statute under considération. 
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We are not unmindful of the décision of the suprême court 
of this state in Poster v. Kenosha, 12 Wis. 688, and in Fisk 
T. Kenosha, 26 Wis. 23. In those cases it was held that the 
législature cannot confer upon a municipal corporation an 
unlimited power to levy taxes and raise money, aside from 
and above what may be necessary and proper for légitimât© 
purposes, the grant of such unlimited power being inconsist- 
ant with section 3 of article 11 of the constitution; and it 
may be difEcult to reconcile some of the reasoning of the 
«ourt in thèse cases with that of the courts in the Ohio and 
Michigan cases cited. But it is to be remarked of Poster v. 
Kenosha and Pisk v. The Same that the statute there under 
considération authorized the unlimited levy of taxes for any 
purpose which might "be considered essential to promote or 
secure the common interest of the city;" and this feature of 
ihe statute is much dwelt upon in the opinion of the court in 
Poster V. Kenosha. The grant of power to leyy taxes was 
Absolutely unlimited, both as to amount and object, and the 
-court held that the législature could not confer upon a munic- 
ipal corporation "such unrestrained ability to contraot cor- 
porate indebtedness and mortgage the real estate of the 
city." 

We are not prepared to hold that there is such similarity 
between the statute passed upon in Poster v. Kenosha and 
Pisk V. Kenosha and that under considération in the case at 
bar, as to make those cases controlling upon the question 
hère involved. The enabling act of 1867 was, in our opinion, 
a valid enactment, and conferred upon the village of New 
London authority and right tp issue the bonds in suit ; and 
ihe demurrer to the complaint wili, therefore, be overruled. 

Deummond, 0. J., concurred. 
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NOKTHEBN NaT. BaNK OP ToLEDO, 0., V. TRUSTEES OF PoRTEB 

TowNBHip, Delawaee Co., 0. 

(Circuit Cmrt, N. D. Ohio, W. D. December, 1880.) 

1. MuNiciPAi, Bonds— TowNSHiP—PowBB to Issue — Laws of Ohio. 
A townsliip was authorized to subscribe to the stock of a railroad, 
provided the county commissioners sliould not be authorized by a 
vote of the electors of the county to make such subsoription. Held, 
in View of the décisions of the suprême court of the state, that bonds 
issued by the township in payment of such subscription were void in 
the hands of a bona flde purchaser, wliere the electors of the county 
had previously voted to subscribe such stock, and it was the duty of 
the county commissioners to ascortain and déclare the resuit of such 
vote.— [Ed. 

Stalh é Kittredge and Healy é Brannan, for plaintiff. 

Gooper & Van Deman and Matthews, Ramsey & Matthews, 
for défendants. 

Trial to a jury, before Hon. John Baxter, circuit judge, 
and Hon. Martin Wblkeb, district judge. 

This -was an action upon eight bonds of $1,000 eacb, and 
coupons for the annual payment of interest from January 1, 
18(53, issued by the défendants on May 6, 1853, to the Spring- 
field, Mt. Vernon & Pittsburgh Eailroad Company, in payment 
for a subscription made by the township to the stock of the 
railroad company. The township had paid the interest up 
to January, 1863, and then refused or failed to pay any fur- 
ther interest, and the coupons since that time, as well as the 
bonds, which fell due October 1, 1871, remain unpaid. 

Thèse bonds and coupons were indorsed by the railroad 
company, and sold or pledged, and came through various bona 
fde holders for value to the plaintiff, who was the owuer and 
holder of them at the date of this suit. The chief defence 
was that the aots of March 21, 1850, February 28, 1846, and 
March 25, 1851, which authorized subscriptions by eounties 
and townships to the stock of this railroad, provided the 
township should hâve authority to subscribe in case the 
county commissioners should not be authorized by a vote of 
the electors of the county to make a subscription ; and that 
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the county had voted in favor of a subscription, whieh had 
been made before action by the townsbip, and that, tbere- 
fore, the township had no power to subscribe and issue 
bonds. 

The plaintiff contended that the statutes made a grant of 
power to the township, but imposed a condition précèdent to 
its exercise, and that as the bonds contained a récital that 
they were issued in pursuance to the acts of the gênerai 
assembly of Ohio, and as the township had levied taxes and 
paid interest for eight years, the défendants were estopped, 
under the décisions of the suprême court of the United States 
in numerous similar cases, to set up the non-happening of 
th»' précèdent contingency as against bona fide holders for 
value. 

Secondly, that even if the power did not arîse at once upon 
the passage of the act of March 21, 1850, still, as the county 
failed to vote at the next annual élection, to-wit, Ootober, 
1850, as provided for by the act of February 28, 1846, the 
township thereupon, under the authority of Shoemaker v. Go- 
shen Township, 14 0. S. 569, 580, became vested with power, 
and it would be presumed upon the récitals in the bond, in 
favor of a purchaser for value without notice, that the power 
had been exercised and the subscription made while the town- 
ship was thus vested with power, and that the défendants 
were estopped to set up that the subscription was in fact 
made after the county had voted in June, 1851, to subscribe 
to the stock of the railroad company, and had subscribed 
therefor in August, 1851. 

The défendants contended that the township derived no 
immédiate power from the acts of the législature, and that, if 
the county commissioners were authorized by a vote of the 
electors of the county to subscribe, the township never became 
vested with power to make a subscription, and that the action 
of the county, being matter of record, was notice to everybody; 
and, further, that the trustées of the township were not made 
the tribunal to décide whether the county had acted in the 
matter. In support of this view the défendants relied on 
Ilopple v. Trustées Brown Township, 13 0. S. 311; Beckel v. 
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Union Township, 15 0. S. 437; and Hopple v. Hippie, 33 0. S. 
117. 

The verdict vras for the défendant upon the folio wing 
charge, delivered by Judge Baxter : 

"You will hâve observed, gentlemen of the jury, from the 
the évidence and admissions of eounsel, that the question in 
this case bas been as many as three times decided adversely 
to the plaintiff by the suprême court of Ohio. No recovery 
could be had by the plaintiflf upon the facts in this case in 
any suit which it might prosecute in a state court ; therefor© 
the plaintiff hasinvoked the jurisdiction of the courts of the 
United States, which are, by the constitution, specially chargea 
with the responsible duty of sustaining and enforcing th© 
obligation of contracts. This is a duty particularly imposed 
upon the fédéral courts. From this fact an erroneous im- 
pression prevails in the public mind that the law in référence 
to commercial paper, as administered by the national courts, 
is différent from the law as administered by the state tribunals. 
This is a mistake. The law is the same as administered by 
the state and national courts. I do not wish to convey the 
idea that thèse légal and constitutional tribunals, expounding 
the law, do not in some instances make eonflicting décisions; 
but, when such conflict occurs, it arises from a diversity of 
opinion as to what the law is — from the fact that the law is 
imperfectly understood and erroneously interpreted by one 
or the other tribunal. The suprême court of the United 
States was created and is required by the constitution to 
construe, sustain, and enforce the obligation of contracts. 
Hence,' in oonflicts of décisions on such questions, if there 
shall be any between the state and national courts, the décis- 
ion of the national suprême court is paramount and controU- 
ing. But there should not be, and I believe there is not, any 
rivalry, jealousy, or hostility between the two Systems of 
judicial tribunals. Both are solicitons to interpret the laws 
impartially and correctly. It seems, however, to afford satis- 
faction to some persons to encourage the belief that there 
are two governments — national and state — ^operating in the 
same territory, and that the courts of the former invite con- 
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flicts in jurisdiction, and seek opportunities to overrule or 
disregard the décisions of the latter. This disposition to 
encourage and provoke jealousy and opposition ought not to 
be tolerated. If in this case we should f eel compelled to dis- 
sent from the décisions of the suprême court of the state, and 
ignore its construction of the statutes in question, we would 
do 80 because we entertain a différent view of the law, and 
not because of any want of respect for that leared tribunal. 

"The fédéral courts, by their décisions, hâve uniformly 
sustained to the utmost of there authority the sanctity of 
commercial paper in the hands of bonafide holders for value, 
■without notice of defences not appearing upon the face of 
the paper itself. We concur in thèse décisions, but think 
thèse courts will not go any further in that direction. 

"The distinction, if there be any, between this case and the 
décisions of the suprême court cited and relied upon by 
plaintiff's counsel, is somewhat shadowy, and lies in the fact 
that in those cases the power to décide whether précèdent 
conditions, on which authority to issue the bonds depended, 
had been performed, was conûded to the persons authorized to 
make such issue ; whereas in this case the authority to décide 
this preliminary question was by the statutes vested in the 
county commissioners, and not in the township trustées who 
issued the bonds in controversy. It became the duty of the 
county commissioners to ascertain and déclare the resuit of 
the vote at the county élection held for the purpose of de- 
termining whether the county would subscribe stock to said 
railroad — a fact necessary t() be ascertained before the power 
of the défendant township to subscribe arose. A copy of that 
abstract, by law made a matter of record, is in évidence. It 
shows that the county did vote to subscribe stock, and it fol- 
lows under the statute that the township had no such au- 
thority; for the statutes which the plaintiff insists conferred 
the authority to the township to subscribe, conferred it only 
on condition that no subscription was made by the county. 

"To this estent it differs from the case relied upon by plain- 
tiff's counsel in Kansas. A déclaration was made in favor of 
a subscription, but did not include the returns from one pre- 
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cinct, which were regularly filed, but not counted, and which, 
if counted, would hâve resUlted in a defeat of the proposition 
to subscribe ; and, in that case, the county defènding against 
the bonds sought to prove, and were permitted in the state 
court to prove, that if the resuit of the élection had been 
properly declared the proposition to subscribe would bave 
been defeated. That was allowed in the state court, but the 
suprême court in that respect overruled the state court and 
declared that the issue of the bonds was in the hands of the 
parties whose duty it was to déclare the resuit, and the county 
■was precluded by the action of its own agents in determining 
the fact, which, by the statute, was committed to them to 
décide. Now, the détermination hère was by the county côm- 
missioners and not by the trustées of the township. It was 
made by the county authorities, was entered of record, and 
evidenced by the public records of the county ; and to that 
extent the facts of this case differ from ail the cases that hâve 
been read. Notwithstanding ail this, and notwithstanding 
the décisions of the suprême court of the state of Ohio, I hâve 
— and I believe my associate participâtes in the same uncer- 
tainty — very grave doubt whether the suprême court of the 
United States may not hold thèse bonds valid in the hands of 
honafide purohasers without notice of the facts. We are in 
questions of this kind not precluded by the construction of 
state statutes. I believe that it bas been well settled that 
fédéral courts will, on questions of this kind, construe the 
statutes for themselves; but the décision of the suprême 
court of Ohio, repeated so frequenfcly, is an authority, and is 
entitled to respect at the hands of this court; and we hâve 
determined to administer the law as it has been interpreted by 
the suprême court of the state of Ohio, though the question is 
a close one and may be said to be a doubtful one. If our 
judgment was final, if there were no means of reviewing it, we 
would take further time to investigate thoroughly and fuUy 
the authorities relative to and bearing upon the question ; but 
this case is open to a review by the suprême court of the 
United States, and, I suppose, were the décision to be either 
way it would finally go to the suprême court of the United 
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States. Seeing that no further injuiy can be inflicted, ezcept 
a delay, and that delay would foUow, no matter whieh way we 
décide, we hâve concluded to adopt the ruling of the suprême 
court of the state, and will instruct you that no recovery can 
be had in this action. Tour verdict, therefore, gentlemen, 
will be for the défendant. It is more a question of law thau 
a question of f aot. " 
Wblees, D. J., concurred. 



Hbath V. Griswold. 
(Oirewit Court, D. Vermont. January 18, 1881.) 

L JlTEISDICTIOK OF FeDEBAL CoUETS — RepOBTS of BBPKREBfl. 

The fédéral courts bave power to tiy questions submitted by and 
render judgments upon the reports of référées. 
S. Peomissoky Note— Place of Contbact — Ububt. 

A promissory note made and payable in New York, but delivered 
and discounted in Massachusetts, ia subject to the law of the latter 
state in relation to usury. 
S. CosTB— Statdtb of Massachusetts — Foreign Fokum. 

The provision of the statute of Massachusetts, allowing the de- 
fendant costs in an action upon a usurious contract, relates to the 
forum, and cannot be applied to a Massachusetts contract in another 
forum. 
4. Tbanbfer of Stock— Convebsion. 

The transfer of stock, held as collatéral security, in order to avoid 
liability as a stockholder, does not constitute a conversion where the 
original holder took the certiflcates under his right, with a power of 
attomey, to transfer such stock at will. 

t. BAME — DlSCHABGE OF StTEETY. 

Such transfer would not discharge a surety, in whole or in part, 
where it was not shown that there was in reality any liability what- 
ever resting upon sûch stockholder. — [Ed. 

Assumpsit. 

Whbelee, D. J. This cause was referred by consent of 
parties given by counsel in open court, and has now been 
heard upon questions submitted by the report of the référée. 
Some doubts hâve arisen as to whether the courts of the 
United States hâve power to try questions submitted by, and 
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render judgments upon, such reports, as the statutes do not 
give the power in express terms. But it seems to be well set- 
tled that such power exists as incident to ail courts in which 
trials of fact may be had. Newcomb v. Wood, 97 U. S. 581 ; 
Lumber Co. v. Brechtel, 101 U. S. 633. The action is assump- 
sit upon two promissory notes, indorsed with others by the 
défendant for the accommodation of William H. Dickinson, 
both of New York, to William Dickinson, of Massachusetts, 
for whose benefit this suit is brought, in successive renewal of 
other notes upon which the défendant was accommodation 
indorser or surety for William H. Dickinson, ail of which 
were dated and signed and indorsed at New York, and some 
of them made payable there and sent to William Dickinson 
in Massachusetts, and discounted there by him, some at 12 
per cent, interest, and the avails forwarded to the défendant 
and used for William H. Dickinson at New York. The notes 
were secured by corporation stock transferred by William H. 
Dickinson to William Dickinson, and by him to relatives, tO 
avoid liability as a stockholder, knowing that the défendant 
was a mère accommodation indorser or surety. Two princi- 
pal questions arise upon thèse facts. One is whether the law 
of New York which forfeited notes for usury, or that of Massa- 
chusetts which at that time forfeited three times the amount 
of unlawful interest, should govern; and the other is as to 
what the effect of that disposition of the stock was upon the 
liability of the défendant. 

Upon the first question it is apparent that the notes did 
not become operative until they were delivered to and ac- 
cepted by William Dickinson, which was in Massachusetts. 
The eontracts evidenced by them were made in that jurisdic- 
tion. The interest reserved upon the discount of the notes 
was taken there. As to what the rate of interest shall be 
where a note is made at a place where the law provides one 
rate, and it is payable at another place where the law pro- 
vides a différent rate, and ail other questions arising ont of 
which law the parties are presumed to hâve intended to con- 
traet with respect to, there seems to be no fair question but 
what the law of the place of payment ia to govern. The 
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authorîties oited for the défendant abundantly show this. 
But this is not the question hère. There is no question about 
what thèse parties intended. They ail intended that on so 
much of the paper William Dickinson should receive 12 par 
cent, interest, and contracted so that the défendant might 
become liable to pay it. This, in New York, would be con- 
trary to the law there, and would involve certain pénal conse- 
quences, and in Massachusetts would involve other and dif- 
férent conséquences. The law of neither state had any force 
in the other, or outside of its own territory. A wrong was 
done, in the eye of the law, by William Dickinson in reseïv- 
ing this interest. The question is, in which jurisdiction did 
he commit the oÔence, and by which law muet it be redressed ? 
He is not shown to hâve done anything in New York. AU 
he did was done in Massachusetts. He closed the contract 
there ; ail he has reeeived has been paid there. If the notes 
had beén written with interest merely, and the question had 
been whether this meant the Massachusetts rate of 6 per 
cent., or the New York rate of 7, there would hâve been no 
fair question but that, when the place of payment was in 
New York, the New York rate of 7 was intended, and would 
hâve been lawful. But hère there is nô question about what 
was meant; it is about what was done, and what has been 
done has been done in Massachusetts. This distinction is 
clôarly reoognized in the authorities. 

In Andrews X. Pond, 13 Pet. 65, Mr. Chief Justice Taney 
said, with référence to this question: "The question is not 
which law is to govem in executing the contract, but which 
is to décide the fate of a security taken upon an usurious 
agreement which neither will exécute? Unquestionably, it 
must be the law of the state where the agreement was made, 
and the instrument taken to secure its performance. A con- 
tract of this kind oannot stand on the same principles with a 
bona fide agreement made in one place to be executed in 
another. In the last-named cases the agreements were per- 
mitted by the lex loci contractus, and will even be enforced 
there if the party is found within its jurisdiction. But the 
same rule cannot be applied to contracts forbidden by its 
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laws and designed to évade them. In such cases, the légal 
conséquences of such an agreement must be decided by the 
law of the place where the contract was made. " 

In Tilden v. Blair, 21 Wall. 241, the accçptance in con- 
troversy was executed in New York, and made payable there, 
but was negotiated in Chicago, at a rate exceeding that 
allowed by law at either place, but the conséquences were 
différent. It was held that the contract was made in Hlinois, 
and was to be governed by the law there. Thèse cases are 
sufficient to govern the ruling of this court in this case. As 
this was a Massachusetts contract, nô reason is seen why so 
much of the law of that state as relates to the security itself 
should not be applied to it. That law was that "when, in an 
action brought on such contract or assurance, it appears that 
a greater rate of interest than is allowed by law has been 
directly or indirectly reserved, taken, or received, the défend- 
ant shall recovér his full costs, and the plaintiff shall forfeit 
threefold the amount of the interest unlawfuUy reserved or 
taken, and no more, and shall hâve judgment for the balance 
remaining due af ter deducting said threefold amount. " Under 
this statute, when unlawful interest is reserved on a note and 
the amount is carried by renewal into other notes, the three- 
fold amount is to be deducted in an action upon the last note. 
Upham V. Brimhall, 11 Met. 526. So, in this action, three- 
fold the amount of such unlawful interest as was brought 
forward into thèse notes is to be deducted as of the dates when 
thèse sums were brought in. The amount is shown by the 
report to be the amount reserved on Nos. 1, 5, 8, and 9, on 
page 4, and might be readily computed, except that the length 
of time for which No. 9 was diseounted does not appear. As 
the two notes in each suit are of the same date, and alike, 
one-half the amount to be deducted should be applied to each. 
The recovery of costs by the défendant, under that statute, 
relates to the forum, and cannot apply hère in a différent 
forum. 

It is àrgued that as the corporation's stock transferred to 
William Dickinson was a pledge for the security of the notes, 
a conversion of it to his own use would operate as a payment 
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/'to the extent of its value at the time of conversion, and that 
the transfer of it was such a conversion; or, if not a conver- 
sion, su eh a misappropriation as would discharge the surety, 
at least, to the same extent. If the effect of a conversion 
would be as claimed, there must be a real conversion first. 
What appears to hâve been done does not amount to that. 
He did not put it to his own use in any respecta He put it 
into other hands to hold for him, in order that what was 
intended for a seourity might not be a burden. The honesty 
of the purpose is not important in this respect. The question 
is as to the amount of what was done, not the motive with 
which it was done. If it amounted to a conversion, good 
motives would not make it less; and, if not, bad ones would 
not make it more. He did not exercise any dominion over it 
in défiance of the rights of those for and from whom he held 
it, but only in furtherance of the object for which he took it. 
He did not sell it, but merely transferred it to be held for 
him, and took the certificates under his right, with a power of 
attorney to transfer it at his will again, which he held coupled 
with his interest. 

The further question is whether what he did so impaired 
the security as to affect the right of the surety. Under the 
circumstances he was bound to so manage it that the surety 
should not, in any substantial degree, be deprived of its appli- 
cation to the debt. He was not at ail responsible for the 
dépréciation in its value. He is only to be affected by what 
would affect its title injuriously. Placing it in other hands 
would not hâve that effect, unless it was so placed as to be 
beyond his and the surety's reach and control. The power 
of attorney would keep it within his control, unless it was 
revocable against his will. Had it been their property it 
would be, but coupled with his interest it would not be. Hunt 
V. Rousmanier, 8 Wheat. 174; Story on Agency, § 477. 

Still it is argued that the title had been put out of his hands 
for an illégal purpose, and that no court would enable him 
to regain it, and that so the right to it was affected injuriously 
to the surety. It is said that the conveyance was made to 
avoid a liability or duty. This is not quite correct, so far as 

v.5,no.7— 37 
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the report goes. The report does not show that there was in 
reality any liability whatever jresting upon the stockholders 
of that corporation. It says that he was unacquainted with 
the Company and knew nothing of the legality of its organi- 
zation, and was unwilling to incur liability as a stockholder. 
His fear may bave been whoUy vain. Without some liability 
to be avoided there could be no real fraud in undertaking to 
avoid it. And, if there had been, it would not hâve affected 
tbose to whom he had made transfer, and probably not their 
obligation to convey at his request. Tbose entitled to the 
duty might bave held him to it, but that would not change 
the condition of this surety. He does not appear to bave 
lost control of the property to the détriment of the surety in 
any way. 

Judgment on the report for the plaintiff for the amount of 
the notes, after deducting the threefold interest applicable, 
whichjOn amendment of the report, is found to be $28,895.40. 



Aenold V. Hymbe and others. 

(Circuit Court, W. D. Missouri. February 6, 1881.) 

L Gkantob and Grantbe — Pbiob Fbaudolent Cohvbyancb — Pub- 

CHABEB AT ShBBII'B''8 SALB— SUBSEQUENT CoNVETANCB TO GbANTOB. 

Hymer fraudtilently conveyed the land in coatroversy to his minor 
children, by deed of warranty, in September, 1861. The same land 
was subsequently attached by the creditors of Hymer, and sold at 
sherifE's sale to Bogers for the sum of $451. Hymer subsequently 
conveyed the same land to Arnold by deed of warranty, dated No- 
vember 30, 1863, in considération of $1,000. Afterwards, May 7, 1864, 
Hymer procured a deed from Rogers for the sum of $451, the pur- 
chase money having been advanced by Arnold. 3dd, there being 
presumptive évidence that part of the $1,000 recelved from Arnold 
had been invested for the beneflt of the wife and children of Hymer, 
that the deed from Rogers to Hymerenured to the beneflt of Arnold. 
—[Ed. 

In Equity. 

Routt <& Hardwick, for complainant. 

Dunlap é Freeman, for défendants. 
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Kbekel, D. J. John B. Hymer, father of the défendants, 
in 1861, and while in debt beyond bis ability to pay, con- 
veyed by warranty deed the tract of land in controversy in 
this suit to his three minor children, the youngest two years 
old, and the eldest six years old, stating in the deed the con- 
sidération to be $150 ; but by the défendants admitted to hâve 
been on account of love and affection. The deed, soon after its 
exécution, was put upon record by the grantor. At the time 
of the exécution of the deed the grantor waa in possession of 
the land, the children to whom he had conveyed being with 
him, and the possession was continued up to the time of the 
sale and conveyance by Hymer to complainant. In 1862 a 
number of the creditors of Hymer brought suit, by attach- 
ment, against him, and had the land in dispute seized, alleg- 
ing as ground for attachment that the conveyance by him to 
his children was fraudaient, and made to hinder and delay 
his creditors. In due time judgment was obtained in the at- 
tachment Buits, and the land in controversy sold, Eogers 
becoming the purehaser thereof, paying $451 therefor. The 
deedto Eogers is dated October 26, 1863, and was duly re- 
corded. On the thirtieth day of November, 1863, John B. 
Hymer sold the land he had conveyed to his minor children 
to the complainant, for and in considération of $1,000, gave a 
warranty deed therefor, and delivered possession to him, and 
the said Arnold has held the same ever since. John B. Hymer, 
after the making of the two deeds mentioned, on the seventh 
day of May, 1864, at the suggestion of Arnold, and by his 
aid, obtained a deed from Eogers, the purehaser on sheriff's 
sale, the considération being $451, the same Eogers had paid. 

It is an undisputed faot that Arnold paid Eogers for the 
land. John B. Hymer, as stated, has made two warranty 
deeds to the land in controversy, — the first, a deed of gift to 
his minor children, the présent défendants, dated September 
11, 1861; the second, to Merrett S. Arnold, the complain- 
ant, in considération of $1,000, dated November 30, 1863. 
The question, who has the better right to the land in contro- 
versy, under thèse conveyances ? must dépend upon the effect 
given to the deed from Eogers, in whom the title was vested 
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by virtue of the sheriff'B deed heretofore spoken of. It is 
claimed by the défendants that the after-acquired title, in 
John B. Hymer from Eogers, enures to their benefit by force 
of the warranty deed made to them ; while the complainant 
insista that in equity it should be held to support his deed. 
Had the deed by Eogers, the considération whereof was paid 
by complainant Arnold, been made to him instead of Hymer, 
no dispute could hâve arisen as to the title. Uuder the 
statutes of Missouri conveyances made to defraud creditors 
are declared void. The décisions of the suprême court of 
Missouri, construing thèse statutes, are to the effect that a 
conveyance créâtes a resulting trust in favor of the grantor; 
that the property so conveyed may be sold under exécution. 
To permit the title conveyed by Eogers to Hymer to support 
the deed made by Hymer to his minor children, for the pur- 
pose of defrauding his creditors, would be to uphold a con- 
veyance which the law déclares void. Equity favors a con- 
struction tending to carry out the évident intention of the 
parties, allowing the complainant the benefit of the purchase 
money paid by him, curing a possibly mistaken view which 
may hâve obtained concerning the effect of the conveyance 
from Eogers to Hymer, The deed from Eogers to Hymer is 
therefore held to support the one made by Hymer to com- 
plainant rather than the one to his minor children. The 
decree in favor of Arnold is based upon this view. 

The attorney for défendants admits that there may be an 
equity in favor of complainant, to the extent of the amount 
of the purchase money paid by him to Eogers, because com- 
plainant made this payment before he had actual notice of 
the deed made by John B. Hymer to thèse défendants ; as- 
suming that it has been proven that the casual conversation 
between John B. Hymer and his wife was overheard by com- 
plainant, in which the wife insisted that the balance of the 
one thousand dollars ($1,000) purchase money, after pay- 
ment of debts, should be invested for her and the children, 
because the father had made the deed to them. At the time 
that this conversation oecurred the légal title to the land was 
in Eogers, and was sometime after acquired by complainant 
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paying Eogers the purchase money. It was satisfactorily 
sho-wn that, without the payment of Eogers by complkinant, 
John B. Hymer could never hâve obtaiped the title, because 
of his inability to raise the amount due Eogers; so that 
complainant may well bave thought that bis title came to 
him, which, in f aot, it did, by virtue of the payment made to 
Eogers. It is also shown in évidence that investments were 
afterwàrds made by John B. Hymer in land, the deed for 
vrhich was taken to the mother of thèse défendants, and by 
ber death tbey hâve fallen heirs to that land, to the exclusion 
of the rest of the children of John B. Hymer; thus .raising 
a strong presumption that his wife succeeded in accomplish- 
ing her desires, made known at the time of the making of the 
deed by her and her hushand to Arnold, which the wife did 
not sign until the husband had promised he would invest the 
balance of the purchase money for her and her children's 
benefit. How inéquitable it would be to thus obtain the 
benefit of part of the purchase money paid by complainant, 
and then turn aroand and take the land for which it had 
been paid. But this is not ail. Hère are heirs, whose ances- 
tors warranted the title which they seek to defeat, thereby, if 
Buccessful, causing a breach of warranty and creating a lia- 
bility. A court administering equity often looks beyond the 
question which must détermine the issues in hand, and though 
matter may not be sufficient to base a decree upon, yet they 
tend to remove doubts as to the conclusions arrived at, The 
decree will be that the title to the land in controversy vests 
in complainant; that the défendants be perpetually enjoined 
from prosecuting their suit, in ejectment; and that complain- 
ant pay ail costs. 
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Smith v. Mutual Life Insubanob Co. of New Yobk. 
(Oiremt Cowt,D. Massachusetts. January 27, 1881.) 

1. POBEIGN iKStmANCE COMPANIES— LawS GoVBBNmO PoLICIES. 

Policies of Insurance issued by foreign companies doing business in 
Massachusetts, under the laws thereof, to citlzens of Massachusetts, 
are gorerned by the laws of the states where' the companies were 
incorporated, and where the con tracts were to be perf ormed. 

2. Sam» — Non-Fokfbituke Law— Massachusetts 8t. 1861, c. 186. 

The non-forfeiture law of the state of Massachusetts (8t. 1861, e. 
186) is not made applicable to the policies of foreign Insurance com- 
panies by the act of 1872, c. 325.— [Ed. 

W. F. é W. S. Slocum, for plaintiff, 

Dwight Foster, for défendant. 

Nelson, D. J. This suit was originally brought in the 
supericr court of Massachusetts, and was removed to this 
court by the défendant. It is an action upon a policy of 
insuranee for $3,000, issued by the défendant corporation, 
May 18, 1874, upon the life of Arthur R. Smith, and payable 
at the office of the company, in the city of New York, to his 
Personal représentatives, in 60 days after notice and proof of 
the death of the assured. The case is submitted to the court 
upon a statement of facts agreed upon by the parties. The 
plaintiff is the widow of the assured, and bas become the 
purchaser of the policy from the administrator of her hus- 
band; and, as assignée of the policy, brings this action under 
the Massachusetts Statute of 1878, c. 158, which authorizes 
purchasers of claims sold by an exécuter or administrator, 
under license of the probate court, to sue therefor in their 
own names. The défendant corporation is a life insuranee 
company, incorporated by the laws of the state of New York, 
having its usual place of business in the city of New York, 
and bas been duly authorized to do business in the state of 
Massachusetts, under the laws thereof. Its business hère is 
conducted by a gênerai and subagents, who hâve received 
certificates from the insuranee commissioner, authorizing 
them to transact its business within the state. The applica- 
tion of the assured, a citizen of Massachusetts, was made 
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througli the agent of the eompany in Springfield, •.nd was by 
him tranamitted to the oiïïce of the eompany in New York. 
The policy was made and executed in New York, and was 
sent by mail to the agent in Sprjngfield, and thero delivered 
by him to the assured. The policy provides for the payment 
of an annual premium by the assured, on or before the eight- 
eenth of May in every year, during its continuance, and oon- 
tains the provision that if the premiums shall not be paid on 
or before the days mentioned for the payment thereof , at the 
office of the eompany in the city of New York, (unleas other- 
wise expressly agreed in writing,) or to agents when they 
produce receipts signed by the président, vice-président, sec- 
retary, assistant secretary, or cashier, then, in any such case, 
the eompany shall not be liable for the payment of the Bum 
assured, or any part thereof, and the policy éhall ccase and 
détermine, and in every case when the policy shall cease and 
détermine, or become null and void, ail payments shall be 
forfeited tô the eompany. The premiuras whioh became due 
prier to May 18, 1876, were duly paid, but those which 
became due on that day and on May 18, 1877, were never 
paid. Arthur E. Smith died July 24, 1877. The value of 
the policy on May 18, 1876, was sufficient to bave continued 
it in force if the Massachusetts Statute, 1861, c. 186, is appli- 
cable. The only question in the case ia whether that statute, 
commonly called the non- forfaiture law, is made applicable to 
this policy by force of St. 1872, e. 325. If it is, judgment is 
to be for theplaintiff for an amount agreed; if not, judgment 
is to be for the défendant. 

This question has already been before this court in several 
cases, and in each instance it has been decided adversely to 
the plaintiff. The case of Desmazes v. Mutual Benefit Life 
Ins. Go.l Ins. Law Jour. 926, and the case of Shattxick v. 
Mutual Life. Ins. Co. of New York, 7 Ins. Law Jour. 637, were 
decided by Mr. Justice Clifford in 1878. They were both 
suits upon policies of insurance issued by foreign companies 
doing business in Massachusetts, under the laws thereof, to 
citizens of Massachusetts- In elaborate and exhaustive judg- 
ments it was decided by the learned justice that the policies 
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were to Le governed by the law of tlie states wbere tha com- 
panies were incorporated, and where the contracta wero to 
be performed, and the act of 1872 did not bave the effect to 
extend to such policies the non-forfeiture act of 1861. The 
same question was again before Judge Lowell in 1879, in 
Wkitcomb V. Phœnix Mutual Life Ins. Co. 8 Ins. Law Jour. 
624, and in Ames v. Manhattan Li/e Ins. Co. (unreported.) 
The. learned judge considered himself bound by the décisions 
of Mr. Justice Clifford, above cited, and held that the policies 
were not Massachusetts contracts, and were not governed by 
her laws. The facta in this case are almost exact counter- 
parts of those in the other cases. Certainly there is no 
material différence between them. In the case of Morris v. 
Penn Mutual Life Ins. Co. 120 Mass. 503, decided in 1876, 
the suprême judicial court arrived at a différent conclusion 
upon this question from that reached by Mr. Justice Olifford, 
and it was there held that the act of 1861, by force of the 
act of 1872, applied to foreign as well as domeatic companies 
doing business in the state, The effect of that décision was 
considered in Desmazes v. Mutual Benejît Life Ins. Co., and 
was not deemed binding on this court. The learned and 
well-considered brief of the counsel for the plaintiff bas failed 
to convince us that we should change the raie of law adopfced 
by this court upon fuU considération, aud eince so frequently 
re-affirmed and acted upon. 
Judgment for the défendant. 



Wann v. Kellt. 
(Oircuit Court, D. Minnesota. February 11, 1881.) 

IliLESAL CONTRACT — LlABILITT TO ACCOUNT FOB PbOOBKDS. 

A joint owner is liable to account to his associâtes for monej paid 
under an illégal but completed contract. 

Same— Action at Law. 

When, in a single adventure, -which îs closed, a person, jointly 
interested therein with otliers, appropriâtes the prooceeds to his own 
use, he becomes a debtor to his associâtes, aud an action ai law gives 
adéquate relief. — [Ed. 
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Gilman é Clough, for plaintiff. 

W. P. Warner, for défendant. 

Nelson, D. J-. This action is brought by the plaintiff, 
Wann, against défendant, Kelly, to recover money paid to 
the latter for the plaintiff's use. The facts developed are 
thèse : The plaintiff and défendant and E. B. Gibbs agreed to 
engage in a spéculation by the sale and purchase, or purchase 
and sale, — ^it is immaterial which, — of 300 shares of North- 
ern Pacific Eailroad stock on tbeir joint account, each to be 
interested to the extent of 100 shares. The transaction was 
determined upon and agreed to by the parties in the belief 
that the stock would depreciate in the market, and by "sell- 
ing short" they would be able in the future to purchase so as 
to make a profit upon the whole transaction, called by stoçk- 
jobbers "the deal." 

The plaintiff allèges it was agreed that Kelly should nian- 
age the spéculation, and through his broker in New York sell 
300 shares Northern Pacific Eailroad stock, which was done 
November 8 and 11, 1879, and afterwards, when a déprécia- 
tion in the price of the stock reached two points, or two dol- 
lars per share, he should order the broker to purchase 300 
shares of the stock, and thus close the venture, and pay over 
to each his proportion of the profits. 

The évidence shows very clearly that the arrangement 
contemplated, in fact, no contract of actual sale or purchase ; 
but, on the contrary, the intention and design was that, as 
between themselves and the party with whom they dealt, ail 
différences in the price of the stock, at the time of the sup- 
posed contracts, should be paid by one party to the other as 
performance and satisfaction thereof. There were no actual 
bargains for the sale of the actual stock, but mère bets or 
wagers on the future price, — gambling transactions on the 
chance of future rise or fall. Kelly claims the "deal" closed 
November 19, 1879, when there was a dépréciation of two or 
more points, showing a profit of $647, and that he has paid 
the plaintiff his portion, one-third of that amount. Wann 
admits the receipt of $215.66, but claims that the "deal" was 
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not closed until November 22, 1879, wLen Kelly actually 
realized and received a profit of $2,000, and that lie is enti- 
tled to one-third of this amount, which Eellyjeceived for him. 
The broker in New York did not elose up the spéculation untii 
November 22d, as appears by bis statement rendered Keliy, 
for wbom he acted, and the only person known to bim in the 
business, at which time the profit realized was the sum before 
stated. Kelly further claims that be was authorized by bis 
arrangement, whieh was agreed to by Gibbs and plaintiff, to 
carry the "deal" on bis own acoount, if he desired to, after a 
décline of two points, by paying each of them the profits result- 
ing from sucb décline, and could close them ont in that way. 
This is not the arrangement disclosed by the évidence. It 
was not possible to close up the transaction with Wann ^.nd 
Gibbs, unless by their consent, until he notified the New York 
broker to close the "deal, " and that he would take the profit 
which resulted from the spéculation at the time, whether the 
décline was two or more points,' As the broker did not close 
the "deal" until November 22,:1879, if the plaintiff is entitled 
to reeo\^ anything, it will be upon the basis of the profit 
paid Kelly then. The testimony of Kelly shows that the three 
parties were interested to the extent of one-third each in the 
venture, and the statement rendered Wann purports to be 
based upon the close of the "deal" by the New York broker, 
November 19th. Kelly thought he could carry the spécula- 
tion foi- bis own benefit, and at his own risk,. after a profit of 
two points was.reached, but the arrangement, as testified to 
by ail the parties to it, would not permit him to do so. 

It ïs. urged by Kc]ly that the business in which the parties 
engaged was contrary to public policy and illégal, and there- 
fore be can retain ail the, profit which resulted therefrom 
without recognizing his associâtes jointly interested, and that 
a court will not enforce the plaintilï's claim. Bueh is not 
the law. The agreement between the parties related to a 
single transaction, and when the business closed, and KeUy 
received the profits, he was in duty bound to pay over to the 
plaintiff his part of it. 
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If the spéculation was coutrary to public policy and illégal, 
it had been closed, wound up, and the illégal object of it had 
been accomplished. 

It is settled by the United States siipreine court {McBlair 
V. Gibbes, 17 How. 237; Brooks v. Martin, 3 Wall. 70, and 
authorities cited) that when the illégal contract is completed, 
and money has been received by a joint owner? by force of the 
illégal contract, he will hot be permitted to retain it, and can- 
not protect himself by setting up the illegality of the trans- 
action in which it was paid him, but muât account to bis 
associâtes. 

It is also urged by the défendant that plaintiff, if entitled 
to a share of the profit, can only enforce his claim in equity. 
I think an action at law gives adéquate relief. The parties 
were engaged in a single venture, and the défendant, hq-ving 
appropriated the proceeds to his own use, made himself a 
debtor to the plaintiff. Judgment will be entered in favor of 
the plaintiff for $451, and interest from Novëmber 22, 1879. 
The amount being less than $500, costs must be paid by the 
plaintiff. 



MçKay, Trustée, etc., v. Dibebt.* 
{Ûireuit Court, D. Nm Jersey. Jailuary 11, 1881.) 

1. Patents— Infbinqement—Provibional Injdnction. 

Where complainant has for a iiumber of years beeu in the exteiisiTe 
and undisputed use of patents, and during a)l that period there ha» 
been a public acquiescence in the monopoly, a provisional iDjunction 
to restrain infringement will be grauted, unless sbme spécial fâcts 
appear to take it out of the gênerai rule. ■-.'.< 

2. Sahb — Sbparatb Patekts fûb Machine, Proôess and Peoduct Ex- 

piration OP ONB, OtHBSS STILL ExiSTJCSfQ. , 

Where, under tUe acts of July 4, 1836, and March 3, 1839, a patent 
was t'aken out for a machine for the manufacture of a spécifie article, 
and subsequently, and within two years; patents^ were applied for and 
granted for the process of manufacturing such article, and also for 
the product of such process as a new article of manufacture,. Arfd, that 
the patents for the process and product did not terminale wilh (be 

*RepoTted by Homer C. Eller, Esq., of the St. Paul bar. 
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expiration of the patent for the mechanism by ■wliich siicli process 
was carried on and such products produced, although such mechan- 
ism might be of no value except to carry on such patent process and 
manufacture such patent product. 
3. Same— Patents fok Machiub aîid Pboduct — Patents Nos. 20,775, 
29,561, 29,562, and Re-Issub 9,043. 

July 6, 1858, patent No. 20,775 was granted for "improveraent in 
sewing machines " for semng boot and shoesoles. August 14, 1860, 
two separ'ate patents were granted to the same patentée,— No. 29,561 
for improvement in the construction of boots and shoes, and No. 
29,562 for improvement in boots and shoes; the flrst of the two last 
named being for the process by which the machine covered by patent 
No. 20,776 manufactured the shoes, and the second for the resuit or 
product of such process. Before their expiration they were ail ex- 
tended, — the machine patent for seven j'ears from July 6, 1872, and the 
process and product patents for seven years from August 14, 1874. 
The process patent extended (No. 29,561) was afterwards surrendered, 
and re-issue No. 9,043 issued for theunexpired term. Hdd, that the 
right of the public to use the machine patent upon the expiration of 
the extended letters thereon did not carry with it a right to use it 
for the manufacture of shoes covered by the procesS or product pat- 
, euts during their unexpired term, though nothing éould be manufac- 
-tured vith such machine except the patented product. 
4 Samk— Embbacing Impeovements in Oke or More Patents— Di8- 
' 'cbétion op commissionbb. 

Whether a given invention or improvement shall be embraced in 
one, two, or more separate letters patent is in the discrétion of the com- 
missioner of patents, and courts hâve no absolute control over such 
discrétion. 

Sennett'y. Fowler, 8 Wall. 445. 

James J, Storrow, Elias Merwin, James J, Meyers, and Wm. 
L. Dayton, for oomplainant. 

George HarâÂng and James Buchanan, for défendant. 

Nixon, D. J, This is a motion for a preliminary injunc- 
tion. It seems that the oomplainant, as trustée of the Me- 
Kay Sewing Machine Company, has been in the extensive and 
undisputed use of three several patents for many years past, 
and that, during ail this time, there has been a public ac- 
quiescenoe in the monopoly. Under thèse circumstances a 
provisional injunction shoùld be granted, unless some facts 
appear which take the case out of the ordinary rule. The 
défendant claima that such facts exist. 

The first of complainant's patents, numbered 20,775, was 
issued to Lyman E. Blake, his assigner, on the sixth of July, 
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1858, for "improvément in sewing macHnes." This was a 
machine patent, and it claimed the invention of an improved 
machine for sewing the' sole on a boot or shoe. After it was 
issTied, to-wit, on the twenty-eighth of June, 1859, the same 
inventor applied for another letters patent, claiming (1) the 
procesB of uniting the soles and vamps of boots or shoes by 
the use of the said machine, and (2) the boot or shoe as a new 
article of manufacture made under the said process. Being 
advised by the commissioner of patents that he must erase or 
•withdraw one of thèse claims, as he could not combine in the 
same application claims both for the process and the product, 
he withdrew the spécifications and claim for a new article of 
manufacture, and afterwards put in a separiate applioatioû for 
the same. 

On the fourteenth of August, 1860, two separate patents 
■were grauted to him — one, numbered 29,561, for a new and 
useful improvément in the construction of boots and shoes; 
and the other, numbered 29,562, for a new and useful im-' 
provement in boots and shoes, — the first being for the process 
by which the machine constructed the shoes, and the second 
for the product or resuit of the process. Before the expira- 
tion of the ûrst grants thèse patents were severally extendéd 
by the commissioner, accbrding to the provisions of the âdt 
of July 8, 1870, (Eev. St. §§^ 4924-7,)— the machine patent 
being extendéd June 22, 1872, for seven years from July 6, 
1872; and the process and product patents, on the thirteenth 
of August, 1874, for seven years from the fourteenth day of 
the same month and year. The original extendéd letters 
patent, No. 29,561, having been surrendered to the com- 
missioner, the same were re-issued to the complainant on 
amended spécification and claims, on the thirteenth of Jan- 
uary, 1880, and were numbered re-issue 9,043 for the residue 
of the extendéd term. 

The bill of complaint charges that the défendant, on or 
about the fifteenth of March, 1880, proeured two machines 
for sewing the soles of boots and shoes to their vamps or 
uppers, according to the process patented to said .Blake by 
the patent of August 14, 1860, re-issued as No. 9,043, which 



590 FEOEBAL BBFOBTEB. 

machines were construeted apcording to and embodied allthe 
inventions despribçd in the letters patent aforesaid, and were 
designed and adapted in their ordinary aijd natural opération, 
when used in the manufacture of shoes, to produce the shoes 
patented to Blake by the patent No. 29,562, and for some 
tJme past bas, without the license and against the consent of 
the complainant, used the said machine, and manufactured 
and sold large quantities of the improved shoes made accord- 
ing to the process patented to Blake as aforesaid, 

The défendant seeks to justify such manufacture and sale 
upon the ground that, the extended term of the machine pat- 
tent having expired, he, in common with ail the world, haa 
the right to use machines embodying the said mechanism; 
and, if by such lawful use of common property he infringes 
the process and product patents of the complainant, thèse 
patents are necessarily void. 

We bave thus presented for considération an interesting 
and novel question. AU embarassment would bave been 
avoided if the officers.of the patent-office had required the 
inventor, when he applied for the process and product pat- 
ent, to surrender his original patent for the mechanism, and 
ûad then made three several re-issues — for the machine, the 
process, and the product — ail bearing the same date and ex- 
piring at the same time. Such course was pursued in the 
case of The Rubber Co. v. Goodyear, 9 Wall. 788, where the 
inventor first patented the process, and afterwards surren- 
dered the letters patent and took his re-issue in two several 
patents, one for the product and the other for the process of 
Ihe product. But such a step was not required in the prés- 
ent case, and it is a fair inference, frcji what was decided in 
Beniiett v. Fowler, 8 Wall. 445, that the courts bave no abso- 
lute control over the bead of the patent-office in the exercise 
of his discrétion whetber a given invention or improvement 
sball he embraced in one, two, or more letters patent. 

Taking the case, then, as we find it, the naked question pre- 
sented is : If an inventor embody in a machine a new mechan- 
ism to accomplish a desired and express purpose, does the pat- 
ent, law autliorize him to procure (1) a patent for the machine. 
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(2) a patent for tlie process by which tlie result'waâ achieved, 
and (3) a patent for the product of the process as a new arti- 
cle of manufacture; and if such patents expiré ai différent 
times bas the court the power to decree that the younger pat- 
ents in the séries shall die when the older one runs out ? Or, to 
state the proposition more suocintly, is there authority in the 
law to continue to an inventer the monopoly in the product 
of a machine after the machine itself has become public 
property by f alling into the domain of public use ? In deter- 
mining such a question référence must be had, of course, to 
the law as it stood when the several patents were issued. 
Thèse were the acts of July i, 1836, and March 3, 1839, 
which were substantially the same as the présent statute ia 
regard to patentable subjects. 

By the sixth section of the first-recited act the commis- 
sioner of patents was authorized to grant letters patent to any 
person who had diseovered or invented "any new and usefuï 
art, machine, manufacture, or composition of matter, or an^ 
new and useful improvement in any art, machine^ manufac- 
ture, or composition of matter, not known or used by others 
before his or their discovery or invention thereof, and not, 
at the time of his application for a patent, in public use or 
on sale with his consent or allowance as the inventer or dis- 
coverer." By the seventh section of the later act such public 
use or sale shall not avoid the patent, nnless the same has' 
continued for two years prior to the application for the pat- 
ent. It is hère we find the scope and extent, as well as the 
limitation, of the power of the commisBioner of patents in 
regard to granting or withhoidiïig letters patent. If the in- 
venter, after obtaining his first patent for the machine, had 
waited for more than two years before applying for thé pro- 
éess and product patents, therô may hâve been such dis- 
elosure and public use of the invention that the limitation 
would hâve applied, and ■the patent-office been compelled, 
under the provisions of the supplément of 1839, to have 
rejected the subséquent application. But no such time 
elapsed, and I am of the opinion that it was compétent for 
the patentée, within the two years, to talce out his proeesB ahii 
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product patents, and thus to guard himself against the dan- 
ger and loss that might arise from others using the process to 
accomplish other résulta, or securing the product by the 
agency of other means and instrumentalities. 

Two reasons were foroibly presented by the learned counsel 
for the défendant why the act should not hâve the above 
interprétation : (1) Because it was asking the court, by judi- 
cial construction, to extend the mqnopoly and life of a patent 
for two years beyond the time prescribed by the law; (2) 
because the machine patent having expired, and belonging to 
the public, it was a contradiction in terms to hold that its 
use could be restrained on the ground that by its use other 
patents were infringed. Thèse reasons need not be consid- 
ered separately, and I think the difficulties which they sug- 
gest grow out of a misapprehension of what the court is 
supposed, in fact, to do in the case, The argument was that 
if an inventor procures a patent for a machine, and, after 
holding it for any length of time less than two years, is per- 
mitted, without the surrender of the original and a re-issue, to 
apply for a patent for the process employed, and the product 
obtained from the use of the machine, and then, after the 
expiration of the machine patent, may restrain its use by the 
public untU the process and product patents run out, it is 
practically extending the life of the first patent, and giving the 
owner a monopoly beyond the period of time to which the law 
in express terms limited it. 

But the court does not propose to restrain generally the use 
of the machine but only such unlawf ul use of it as infringes 
the vested rights of others. As long as separate patents for 
a machine, and the process and the product, are allowable, 
they represent distinct inventions, (Kelleher v. Darling, 14 0. 
G. 673,) and each one may live, without interférence or 
molestation, its whole life without regard to the death of the 
others. While the product patent continues in existence, the 
manufacture of the product by any instrumentality is prohib- 
iied, and it is no answer to the charge of infringement to say : 
"I had the right to use the particular mechanism by which I 
obtained the product." 
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But the défendant insista that the machine belongs to the 
public to use, and that nothing ean be manufactured from it 
except the product, of which the complainant has yet' the 
monopoly. If this be true, then the public must find out 
some other use to put it to, or abstain from its use until the 
time cornes in which it may be used without infringing the 
right of others. 

A provisional injunction must issue according tothe prayer 
of the bill. 



McKay, Trustée, v. McKnight and others. 

(CircnU Court, D. New Jersey. , 1881.) 

MoEat, Tbustee, V. DiBKBT, onte, 587, foUowed, and provislonsd In- 
Junctloa allowed. 

In Equity. 

Nixon, D. J. The preliminary injunction is allowed in the 
above case, not only for the reason stated in the opinion in 
the case of the same complainant against Dibert, but for the 
additional reason that the défendant William McKnight, as 
licensee of the complainant, is estopped by the express terms 
of his contract from setting up the defences which hâve been 
brought forward in excuse of the infringement by the défend- 
ants. 



MoMuBET, Lano & BuKNHAM V. D. D. Mallobt & Co. 

(Circuit Uowt, B. Mmryland. February 2, 1881.) 

PATEaST— InPEINGEKBINT— SOLDEMNG ISION. 

HM, that the " Barker" patent No. 103,125, re-issue No. 8,781, and 
the " Bostwiuk" patent No. 104,412, re-issue No. 8,466, for improve- 
ments in soldering irons, are not in^'ringed by the device known as 
the " Tillery Soldering Tool," as exhioited >n thÏB case. 

In Equity. 
v,5,no.7— 38 
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Benjamin Priée, for complainants. 

Brown é Smith, for défendants. 

Morris, D. J. Infringement of patent. This is a bill in 
equity filed by the complainants for alleged infringement by 
the défendants of two letters patent for improvement in sol- 
dering irons, the title to wiiieh the complainants hâve ac- 
quired by assignment. The first is the "Barker" patent No. 
103,125, granted May 17, 1870; re-issued January 11, 1876, 
No. 6,846; second re-iasue July 1, 1879, No. 8,781. The 
second is the "Bostwick" patent No. 104,412, granted June 
21, 1870; re-issued October 29, 1878, No. 8,466. 

The original Barker patent contains the following descrip- 
tion and claim : "In constructing this machine I make the 
disk or casting of sufficient thiokness to retain the beat, and 
of suitable size to cover the lid of the can with the recess, B, 
in the under side, to give room for the convex lid of the can, 
and to confine the soldering process to the outer edge of the 
lid or cover. To this disk I eonnect the handle, C, of suffi- 
cient length to hold when heated. At the side of and par- 
allel with the handle I eonnect the sraall rod or wire, D, 
■with a loop or ring Connecting it with the handle at the top 
and the bottom, passing through the disk. A, so as to allow 
it to slide up and down." ïïe then describes the process of 
sealing a can by the use of his invention. The rod, D, is 
pushed down through the disk, and placed upon the center of 
the cover to hold it. The heated disk is then pushed down 
in contact with the solder or sealing material till it is melted, 
then turned back and forth till the solder is spread evenly 
around the lid. The disk is then to be withdrawn with the 
rod, D, still prossed upon the lid till the solder or sealing 
material sets or hardens, when the opération is completed. 
What he claims and desires to secure by letters patent is 
"the disk. A, with the recess, B, in the nnder side, as set forth, 
in combination with the movable rod or wire, D, to hold the 
lid, while sealing or closing." 

It is conceded that there was nothing new in the annular 
soldering iron. The claim, therefore, of Barker in this orig- 
inal patent was substantially for the rod or wire so combined 
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'with the annnlar or disk-shaped iron as to hold the lid oi 
cap in place during the prooess of soldering. The handle by 
\vhioh the disk is operated is in the drawing piaced in the 
center of the disk, and the rod or "wire for holding the lid or 
eap passes through the disk a lîttle to one side of the oenter, 
and at the top is connected with the handle by a loop or 
ring. It seems apparent that the inventer did not intend 
that the disk should be revolved about the rod as the axis of 
its motion. Constructe J as shown by the drawing, the rod can 
firmly hold the lid in ite place, and the heated disk can be 
turned back and forth sufficiently to sj^read the melted solder;' 
but it is obvions that a completéd révolution of the disk was 
not contemplât ed or practicable; and even if the hole for the 
rod had been made in the center of the disk, and the handle 
put to one side, an entire révolution of the disk would not 
hâve been really practicable without gréât changes in every 
particular of the combination claimed. The difficulty which 
the inventer sought to obviate was a difficulty arising from 
the use of a disk-shaped iron. In using a disk which covered 
the whole lid or cap there was no way of holding the cap 
down firmly in its place while lifting off the iron ; and it was 
to remedy this difficulty that Barker put a hole through the 
disk, and a wire through the hole by which the cap could be 
held down while the iron was being raised, and until the 
solder hardened. The wire rod did just what the workman 
using the old straight soldering iron did with his finger or rod 
of solder. I think that the invention was the combination of 
the rod with the annular disk-shaped iron, and that the in- 
venter had no thought of claiming generaUy the device of a 
rod which should hold the cap in place while the iron wa» 
being removed, as applied to any other form of soldering iron. 
In his original patent he claims nothing of the sort, and he 
gives no intimation that the rod could be applied to a tool of 
any other shape. It seems to me that the form in which he 
made his device is of the essence of the invention, and that 
he orily invented what he described and claimed; that is to 
say, the movable rod for holding the cap in combination 
with an annular or disk-shaped soldering iron. 
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The Bostwick patent was said by the inventor to be an 
invention for soldering metallic caps and other progecting 
pièces on metallic vessels. He contrived it for use in his 
business on oil cans, which hâve a projecting mouth-piece 
somewhat like a pill box, and which are closed by a cover 
which fits down over the mouth-piece like the cover of a pill 
box. He describes a soldering iron made of sueh a shape as 
to fit over the cap, whether round, square, oval, or of what- 
ever shape the cap might be. The iron is to be made thick, 
so as to retain the beat, and hoUow, so as to fit over and 
enclose the projection; its inner diameter at its lower end 
being somewhat greater than the extemal diameter of the 
cap. The interior of this hoUow iron above the cap is to re- 
ceive and embrace loosely a guiding rod to be placed on the cap 
to be soldered, to hold the latter down firmly until it has been 
secured by the solder, and at the same time to guide the iron 
to its proper place upon or against the rim or edge of the cap. 
This guiding rod, also, as well as the iron, is to conform to the 
shape of the projection and cap. The iron is provided with 
a handle, which is fastened near the upper edge, andprojects 
in the dr^iwing at right angles to it. He thus describes the 
use of the device: "After the iron has been heated it is 
slipped over the rod, and the rod, being then placed upon the 
cap, is held thereon firmly, while the lower rim of the heated 
irou, duly supplied with solder, bearing upon the joint of the 
cap with the vessel, will instantly solder and secure the same 
about its entire circumf erence. By lifting the rod, a shoulder 
engaging with an offset within the iron will take up the iron 
with it in readiness to be placed upon another cap, and thus 
a number of caps may be quickly and thoroughly soldered at 
one beat of the iron." He claims as his invention, "the hoUow 
iron having a handle and beveled rim in combination with 
the rod, substantially as set forth." In the drawing, the 
soldering iron is represented about an inch in diameter, and 
about an eighth of an inch in thickness, and the guiding rod 
fills the remaining space, showing that the inventor intended 
the rod to be of considérable thickness, — sufficient to cover the 
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top of the cap, — and of sufficient weight to hold the cap firmly 
in its place. 

The complainants contend that this invention covers any 
device in whioh there is a central pivotai rod on which a boI- 
dering iron may turn, and in which the rod is inclosed, but 
is separable from the iron. This gênerai application of the 
invention is not claimed in the original patent, and I am 
unable to see that it was suggested or indicated in any way 
by the spécifications or drawings. The turning of the iron 
on the rod as a pivot is nowhere suggested, and would indeed 
hâve been impossible if the rod or iron had been made of any 
of the shapea suggested by the patentée except circular ; and 
as the iron was to surround the projecting mouth-piece and 
cap, they constituted, if circular, a fixed pivot, and the rod 
as a jjtuot was useless. Considering its great proportionate 
weight and very considérable surface resting on and covering 
the cap, the only use of this central rod in connection with 
the rotating of the iron would seem to be to prevent the cap 
from rotating with the iron while the iron was rotating on the 
projecting mouth-piece and cap as an axis. Altogether, the 
Bostwick tool, in shape, opération, and principle, appears to 
me ta be différent from défendants' tool, and in no manner 
suggestive of it. The soldering tool used by défendants is 
known as the "Tillery Soldering Tool." For our présent pur- 
pose it may be.sufficiently described as consisting of a rod, 
the point of which is to be ;placed upon the center of the cap 
of the ordinary oyster or fruit can. Attached to this rod, so 
as to revolve around it, is an arm much the shape of a car- 
penter's brace. In place of the bit of a carpenter's brace an 
ordinary straight soldering iron is to be inserted. The point 
of this iron in the exhibit is curved so as to represent a very 
small arc of the circumference of a small circle. When re- 
volved the arm carries the iron around at such a distance 
from the pivotai rod which bas been plaoed upon the center 
of the cap, that it describes a circle identical with the edge 
of the cap and the crease in the can made to reçoive it, and 
melts and spreads the solder in that crease. The arm is so 
constructed as to slip up and down on the pivotai rod, so that 
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the workman can keep the rod preesed upon the cap while 
he raises the iron and allows the solder to harden. 

After a careful examination of the models of ail thèse 
tools, it does not appear to me that either the Barker or 
Bostwick models, drawings, or descriptions could ever hâve 
suggested to any mechanic the construction of the tool which 
is complaiued of as an infringement. I rather incline to 
think that so far as the complainants' devices would hâve 
any influence, it wonld he to lead the mind of a mechanic 
or an inventer away from the Tillery tool, and suggest 
devices based upon the annular or disk-shaped iron. To take 
the old-fashioned soldering iron, and, instead of shaping its 
end into a blunt point, to shape it into the arc of a circle for 
use in soldering a circular crease, could hardly be said to 
require invention ; and such a shaping of it cannot, I think, 
he made ont to be, in any fair sensé, the équivalent of an 
annular iron, such as is used in either the Barker or the 
Bostwick patent; nor could either of those patents be oper- 
ated with a soldering iron of any such shape as the one used 
in the Tillery tool. 

The conclusion to which I hâve come is that the two pat- 
ents on which the complainants base their claims are for 
combinations in which the form of the instrument is of the 
essence of the invention, and that the complainants are enti- 
tled only to substantially that form of instrument which, in 
his spécifications and drawings, the patentée under whom 
they claim bas shown. Werncr v. King, 96 U. S. 230 ; II. Co. 
V. Sayks, 97 U. S. 556. 

With regard to the validity of the claims of the re-issues of 
complainants' patents, I do not propose specifieally to décide, 
fu.rther than may be necessarilyinvolved indeciding that the 
présent défendants hâve not been shown to bave been guilty 
of infringement. If the construction contended for by the com- 
plainants is to be put upon thèse re-issues, it must be said, in 
view of ail the proof, that they savor of a purpose to enlarge 
the claims to cover improvemeuts not even suggested in the 
original patents. The Tillery tool was contrived and had gone 
into use long before the re-issues were obtiiiued, and tho 
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remarks of Mr. Justice Bradley, delivering the décision of 
the suprême court in the case of The Swain Turbine Co. v. 
Ladd, speaking of the expanded claims now so frequently 
Bought after by re-issues, would seem very pertinent to this 
case. 19 0. G. 62, December 13, 1880. But putting upon 
the ciaims of the re-issues that restricted construction neces- 
sary to bring them within the invention clearly and accu- 
rately deseribed in the drawings and spécifications of the 
original patents, I do not find that the défendants, in using 
the Tillery soldering iron, construoted as shown by the 
exhibits in this case, hâve been guilty of infringing any of 
the exclusive rights to which the complainants bave become 
entitled as the assignées of either the Barker or Bostwiok 
inventions. 

The complainants' bill must be dismissed. 



In re Pétition of The Long Island Nokth Shoeb 
Passengek & Pbeight Tbanseobtation 
.Company. 

(Dùtrict Court,. S. D. New York. February 12, 1881.) 

1. Limited Liabilitt Act — Rev. St. { 4282 e< »eq. — Vesselb Navisat- 
IN& East Eiver and Long Island Sound— Admibalty Jubisdic- 
TioN— Mabitime Law. , , 

The act limiting the liability of ship-owners, (St. 1851, «.43 ; Rev. 
St. 5 4282 etaeq.,) so far as it limita the liability for damages caused 
by the négligence of the master and crew, without the knowledge or 
privity of the owners, to the value of the ship and freight, upon a 
surrender of the same, applies to vesaels navigating the waters of 
the East river and Long Island sound between ports of the state 
of New York, and not engaged in foreign or interstate commerce. 

This limitation of liability is s rule of the gênerai maritime law, 
and since the passage of the act of congress it has been a part of the 
maritime law of the United States, or rule of the sea, to be adminis- 
tered by th& admiralty courts of the United States in ail cases of ves- 
sela navigating the waters of the United States other than those 
excepted by the Biatute, viz., " anycanal-boat, biirge, orlighter, orany 



600 FEDBBAL REPORTER. 

vessel of any description whatsoever used in rivers or inland naviga- 
tion." 

Veasels navigating the Eaat river and Long Island sound are not 
within the exception. 

This statute, tliough as respects vessels engaged in foreign and 
interstate commerce it can be justified under the power of con- 
gress to regulate commerce witli foreign nations and among tlie 
States, is not to be construed as limited in its opération to such ves- 
sels, but applies also to vessels engaged exclusively in the commerce 
of a single state, navigating the navigable waters not excepted, and 
80 applied it is not unconstitutional. It is a valid exercise of the 
powers of législation given to congress in those clauses of the consti- 
tution whioh provide that "the judicial power of the United States 
shall extond to ail cases of admiralty and maritime jurisdiction," and 
that congress " shall hâve power to make ail laws which shall be 
necessary and proper for carrying into exécution * * * ail pow- 
ers vested by this constitution in the government of the United 
Btates, or in any department or any offlcer thereof," 

Congress has power to make the admiralty and maritime jurisdiction 
of the courts of the United Btates exclusive of ail state jurisdiction, and 
may, in the exercise of its power to erect courts inferior to the suprême 
court, and to prescribe their powers and jurisdiction, give or with- 
hold particular remédies in a particular class of admiralty and mari- 
time causes. It may by law provide that ail claims of a maritime 
character, growing out of a single disaster, be presented and tried in 
one proceeding, and may restrict the remedy in such cases to a pro- 
ceeding in rem against the vessel and freight, withholding ail rem- 
edy in personam, or limiting the latter to the value of the vessel and 
freight ; and such is the eflect of this statute. 

The maritime law of the United Btates consists of those ruies and 
principles of the gênerai maritime law which hâve been adopted and 
acted on in the United Btates. It is of uniform opération throughout 
the country, and superseded the maritime law in force in the several 
States at the adoption of the constitution. It is subject to change by 
the adoption of rules of the gênerai maritime law of the world not 
before adopted as part of the maritime law of the United States. 

The courts can only déclare what the maritime law of the United 
Btates is. 

Whether, independently of its power to regulate commerce, con- 
gress has a gênerai power under the constitution to change the mari- 
time law of the United States by adopting, as part of that law, a rule 
or principle of the gênerai maritime law not before adopted, qucere. 

Even if congress has not this power, by direct législation, to enact 
this statute otherwise than as a régulation of commerce, the adoption 
of this rule of limitation of liability, ao far as the power of congress 
extends as to ail sea-going vessels engaged in interstate and foreign 
commerce upon the exterior waters of the United States, is a con- 
trolling circumstance showing that this gênerai rule of maritime law 
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has been adopted by the United States, and therefore since the pass- 
age of the act this nile ol limited liability, though not bef ore adopted, 
bas been part of the maritime law of the TJnited States. 

Claims for personal injury caused by fire and explosion on board a 
steam-boat prosecuting her voyage on the East river, are claims, ftie 
liability for which is limited by the statute. 

Claims for damages given by a state statute to the administrators 
or relatives of a person killed by such flre or explosion, are cases of 
marine tort, cognizable in the courts of admiralty, and are among the 
claims the liability for which is limited by the statute. 

If a pétition by a ship-ovrner, under the statute, does not state a 
case within the admiralty and maritime jurisdictioa of the United 
States, and nevertheless a monition issues, and on the return of the 
monition the petioner amends his pétition by adding allégations 
bringing the case within the jurisdiction, it seems that the court 
should not proceed to a decree, to be operative upon parties who hâve 
not appeared, without issuing an alias monition upon the amended 
pétition. 

Whether a transfer of the ship and freight made to a trustée under 
the order of the court, where the reg was sold by the trustée prior to 
such araendment of the pétition, -would avail the petitioner as a sur- 
render under the statute, qumre. 

Statute 1871, c. 100, § 43, (Bev. St. 4493,) which provides that the 
OTvner shall be liable for injuries to the person and baggage for full 
damages in case the explosion, flre, etc., happens through any neg- 
lect or f allure to comply with the provisions of lavr for the régulation 
of steam-vessels, or through known defects of the steaming appara- 
tus or of the hull, does not take claims for personal injury or loas of 
baggage out of the limited liability statute. Rev. St. 4282 et seq. It 
merely imposes a further condition, of the limitation of liability in 
those classes of cases, that the injury did not happen by reason of any 
of the causes mentioned in section 4493. 

The provision of Rev. Bt. , § 4285, that " after such transfer of the 
ship and freight ail claims and proceedings against the owner shall 
cease," makes the jurisdiction of the district court after such trans- 
fer, and ponding the proceeding, absolutely exclusive, and gives power 
to the district court to restrain by order the prosecution of any suit 
growing out of the disaster theretofore commenced andthen pending 
in a state court. The exercise of this power is not probited by Rev. 
St. ^ 720, which provides that " the writ of injunction shaU not be 
granted by any court of the United States to stay proceedings in any 
court of a state, except in cases where such injunction may be author- 
ized by any law relating to any proceedings in bankruptcy. 

W. D. Shipman and J. Larocque, for petitioners. 

F. R. Coudert, Léo. C. Dessar, Albert Cardozo, Bush é Clark, 
H. B. Kinghorn, Geo. Wilcox, and W. De F. Edwards, for 
sundry claimants. 
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Choate, D J. This is a pétition filed by the owner of the 
steam-boat Seawahnaka for the beneflt of the acts of Congress 
for limiting the liability of owners of vessels, 

The original pétition alleged that the petitioner is a New 
York corporation owning and running a line of steam-vessela 
for the carriage of freight and passengers between the city of 
New York and Eoslyn, and intermediate points and places 
ail in the state of New York, and that its vessel the Seawah- 
naka was one of said line, and was duly enrolled at the office 
of the ooUector of New York; that on the twenty-eighth day 
of Jnne, 1880, while said yessel was on her regular trip from 
New York to Eoslyh with a large number of passengers, and 
a large and valuable cargo belonging to several persons, and 
when near Hell Gâte, she was found to be on are, and it be- 
came necessary to beach her, which was done on Eandall's 
island, where she burnt to the water's edge and became an 
utter wreck ; that the cargo and other property on board were 
thereby lost and destroyed, and many of the passengers were 
killed or drowned or seriously injured, and that no freight 
had been received on said cargo; that the fire happened, and 
the loss and damage was done and ineurred, without the de- 
sign, neglect, or fault of the petitioner, and without its privity 
or knowledge ; that certain claims hâve been made and cer- 
tain suits hâve been commeneed against the petitioner by 
persons claiming to hâve sustained damage as owners, ship- 
pers, or coasignors of cargo, or as passengers, or représenta- 
tives or relatives of passengers killed by said disaster, and 
that said claims far exceed the value of said wrôck. 

The prayer of the pétition is for the appointment of a 
trustée to reçoive a transfer of the said wreck, for a monition 
to ail parties having claims to come in and make proof thereof 
and answei-, for a decree determining the liability of the peti- 
tioner and limiting its liability, if found liable at ail, to the 
value of said wreck, for the distribution of its proceeds among 
the claimants if entitled thereto, and for an order restrain- 
ing ail Buits pending the final détermination of this pro- 
ceeding. 

Upon filing the pétition a trustée was appointed, to whom 
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the wreck was transferred, a monition as prayed for was 
issued, and an order was made restraining the prosecution of 
suits pending this proceeding. 

Upon the return-day of the monition serveral parties âp- 
peared, who filed exceptions to the pétition, or moved to dis- 
miss the pétition for want of Jurifidiction in the court, or to 
set aside the monition and vaoate the restraining order on 
varions grounds, some of ■which are of gênerai application to 
ail the claîms and some are applicable to particular claims. 
One of the points made against the jurisdiotion of the court 
"was that the pétition showed that the vessel was engaged only 
in commerce between ports of the state of New York. The 
petitioner, upon the hearing of the motions and exceptions, 
asked leave to amend the pétition, and aver that although the 
service of said steam-boat was between ports ail in the state 
of New York, yet it formed a link in the chain of commercial 
intercourse between this state and other states and foreiga 
countries, and that said vessel was engaged in the transpor- 
tation over the waters of Long Island sound of merchandise 
coming from foreign countries and from other states, and 
destined to points in this state on the route of said steam- 
boat, and in the transportation over said waters of goods 
shipped within this state, destined for and addressed to ports 
and places in other states of the United States and foreign 
countries, and also in the transportation of passengers des- 
tined to and coming from other states. 

Some of the claimants who hâve appeared hâve answered 
the amended pétition, and, upon the hearing, the right of ail 
parties appearing to answer was reserved till a day to be fixed 
after the décision of the court upon the motions and excep- 
tions. So far as the question of iurisdiction rests upon the 
point that the vessel was, upon the averments of the pétition, 
engaged exclusively in the commerce of the state of New York, 
and therefore that the limited liability act, oonsidered as a 
régulation of commerce, bas no application to the case, on 
the coneeded principle that the power of congress to legislate 
for the régulation of commerce is limited to the passage of 
laws for the régulation of commerce between the states and 
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with foreign coiintries and the Indian tribes, the defect is 
clearly cured by the amendment, and the amended. pétition 
statea a case of Interstate commerce such as has been author- 
itatively held to be within the power of commercial régula- 
tion of the United States. The Daniel Bail, 10 Wall. 565; 
The Thomas Swan, 6 Ben. 42; The Sunswich, Id. 112. The 
case of The BrightStar, 1 Woolw. 266, is not inconsistent with 
this conclusion, upon the very distinct and positive averments 
of the amended pétition in respect to the business in which 
this steam-boat was engaged. This amendment, however, 
does not relieve the court from the necessity of determining 
the question as to the jurisdiction of the court upon the case 
made by the original pétition, since, if that pétition did not 
siate a case within the admiralty and maritime jurisdiction 
of the court, it would be proper, if not necessary, in view of 
the decree which the court may make, being operative upon 
parties who hâve not appeared, that an alias monition should 
be issued upOn the amended pétition; and it is, perliaps, 
questionable whether the transfer of the wreck already made, 
which was sold before the amendment of the pétition, would 
be available to the petitioners in this proceeding, if the court 
had not then jurisdiction of the case made by the pétition. 
The question, therefore, whether the original pétition stated 
a case within the jurisdiction of the court must be considered. 
The question thus raised is one of the greatest importance, 
involving questions of the respective rights and powers of the 
United States and of the states. The questions are— First, 
whether congress has the constitutional power to pass an act 
limiting the Uability of the ownera of vessels engaged only in 
commerce between ports of the state of New York, but carried 
on upon the high seas or navigable waters of the United 
States ; and, secondly, whether, if congress has this power, it 
has exercised it in the act known as the limited liability act, 
(St. 1851, c. 43, now Eev. St. 4282 et seq. ;) and, thirdly, if 
congress has not that législative power, or has not exercised 
it, whether in this case, by the maritime law of the United 
States as it now is, the petitioner is entitled to a decree lim- 
iting its liability in a case not within the terms of the statute 
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referred to. The contention of the claimants -who appear to 
object to the jurisdiction is that this act is merely a régula- 
tion of commerce, so intended by congress, and to be so con- 
strued, and therefore inapplicable to vessels engaged exclu- 
sively in the commerce of a state, though carried on upon the 
navigable waters of the United States; and that, if not so 
intended, but if the act must be construed as applying to such 
vessels, that it is unconstitutional in respect to such vessels 
for want of authority in congress to pass it. The question of 
the constitutional power of congress to pass the act as applied 
to such vessels is obviously the first question to be considered, 
because this assumed want of power is urged as one of the 
strongest reasons bearing on the further question of the proper 
construction to be given to the statute. The contention on 
the part of the petitioner is that, while in its application to 
vessels of the United States engaged in foreign and Inter- 
state commerce the act may be justified by and based 
upon the power granted to congress to regulate commerce 
among the states and with foreign countries, yet the act 
was the adoption by congress of a principle of the gênerai 
maritime law not before expressly recognized or adopted 
as part of the maritime law of the United States, but 
which it was compétent for congress to adopt and make a part 
of the maritime law of the United States ; that thereupon it 
became operative over ail the navigable waters oî the United 
States, and applicable to ail vessels of the Uniied States, or 
of any of the states engaged in navigating such waters or the 
high seas, except so far as such waters or particular classes 
of such vessels are expressly excepted from its opération. 
The exception in the act is that it shall not apply to' "the 
owners of any canal-boat, barge, or lighter, or to any vessel 
of any description whatsoever used in rivers or inland, navi- 
gation." The effect of this exception will be more properly 
considered hereafter in discussing the construction of the act. 
Article 3, § 2, of the constitution déclares that the judicial 
power shall extend to "ail cases of admiralty and maritime 
jurisdiction." Two of the principal classes of "cases of admi- 
ralty and maritime jurisdiction," everywhere recognized and 
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acknowledged to be such, are casea for breach oî maritime 
contracts and cases for damages growing eut of marine torts. 
The admiralty jurisdiction in cases of maritime contracts 
dépends on the nature of the contraot, — its maritime character, 
— ^not on the place where it is made or to be performed. While 
it is often a difficult question whether a contract is maritime 
or not, no suoh question is involved in this case, beoause con- 
tracts for the carriage of goods and of persons on the sea or 
tide-water, whether within or beyond the limits of a particu- 
lar state, are beyond ail question maritime contracts of which 
the admiralty has jurisdiction. Maritime torts, on the other 
hand, are ail injuries, trespasses, and unlawful or injurions 
acts done and oommitted on the sea or navigable water con- 
nected with the océan, Their character as maritime dépends 
exclusively on the place where they are committed. While 
there are serious questions as to what waters are properly to 
be included under the term navigable waters, or waters con- 
nected with the sea, there is no question that the waters over 
which this vessel ran are subject to the admiralty jurisdic- 
tion, and tliat ail torts there committed are marine torts. 
Thèse propositions are so well settled that it is necessary to 
refer to a few only of the cases in which they hâve been 
adjudged: The Propeller Commerce, 1 Black, 579-580; The 
Plymotith, 3 Wall. 20, 35, 36; N. J. Steam Nav. Co. v. Mer- 
chants' Bank, 6 How. 344; Ins. Co. v. Dunham, 11 Wall. 22 
et seq. The judiciary aet of 1789 (1 St. 77) conferred on the 
district courts of the United States "exclusive original cogni- 
zance of civil causes of admiralty and maritime jurisdiction, 
* * * saving to suitors in ail cases the right of a com- 
mon-law remedy where the common law is compétent to give 
it." There can be no question that among the cases of ad- 
miralty and maritime jurisdiction of which cognizance was 
■ thus granted to the district courts of the United States, were 
cases ariaing upon maritime contracts to be performed between 
ports of the same state, and maritime torts committed in the 
course of commercial transactions carried on between the dif- 
férent ports of the same state, The states before forming the 
fédéral government had their admiralty courts, which took 
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cognizance of Bueh cases; and àll admiralty and maritime 
cases, as well those arising in the strictly domestic as in the 
foreign commerce of the states, were included in this grant. 
The Propeller Commerce, ut supra; The Belfast, 1 Wall. 636- 
640; and The Mary Washington, 5 Am. Reg. 695. There is, 
then, a olass of cases to which the admiralty jurisdiction 
extends which is outside of the constitutional power of con' 
gress in respect to the régulation of commerce; because, while 
they are undoubted cases of maritime contract or marine 
tort, they arise in the prosecution of domestic commerce of a 
state on the navigable -waters of the United States. AU the 
claims which bave been presented in this case are claims for 
a marine tort. The causes of action sought to be enforced 
by the several objecting parties unquestionably grow out of 
the alleged misconduct or tortious action of the ownèrs of this 
steam-boat, or their servants, or agents — the master and crew 
— ^upon the navigable waters of the United States, whereby 
the fire and loss and destruction of the property on board 
were occasioned, or the passengers who are suing, or who 
wish to sue, or whose représentatives are suing, or wish to 
sue, were injured or killed. "Whether their actions are or 
may be framed in contract for breach of a contract to carry, 
or in tort for négligence, they are equally maritime from their 
nature, or the place of the injury. 

It is contended, on behalf of some of thèse claimants who 
hâve commenced suits under a state statute giving the ad- 
ministrator or the relatives of a person killed by the négli- 
gence of çinother the right to recover damages caused by the 
négligent act which resulted in death, that their causes of 
action are not maritime nor cognizable in this court. I 
think in this they are mistaken. The cause of action is still 
maritime, however the right of the party entitled to sue upon 
is derived. Neither congress nor a state can make a con- 
tract maritime which is not so, nor take from a maritime 
contract its maritime character. The Belfast, 7 Wall. 624. 
The same principle manifestly applies to torts. The cause 
of action in thèse cases is a wrong oommitted and consum- 
mated on navigable waters. This stamps it as a marine tort. 
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There may be a cause of action growing'out of Buch a disaster 
as this of which the admiralty court would hâve no jurisdic- 
tion, because the wrong might happen to be consummated 
not on the water but on the land, as in case the fire is com- 
municated to buildings on the land or results in injuring a 
person on the land. The Plymouth, ut supra; The Epsilon, 
6 Ben. 378. None of the claims of the parties who hâve 
appeared in this case, however, are of that character. It has 
been seriously doubted whether the rule of the coxnmon law, 
that a cause of action for an injury to the person dies with 
the person, is also the rule of the maritime law. There is 
some authority for the proposition that it is not, and that in 
admiralty a suit for damage in such a case survives. The 
Sea Gull, 2 L. T. K. 15; Cutting v. Seabury, 1 Spragne, 522; 
The Guldfaxe, 19 L. T. E. 748; The Epsilon, 6 Ben. 381. 
But, however it may be in respect to the original jurisdiction 
pf admiralty courts, I see no valid reason why the right of a 
person to whom, under the municipal law governing the place 
of the transaction and the parties to it, the title to the chose 
in action survives or a new right to sue is given for damages 
resulting fi'om a tort, the admiralty courts, in the exercise of 
their jurisdiction in personam over marine torts, should not 
recognize and enforoe the right so given. It has been held 
by the suprême court that such législation by a state as 
applied to marine torts does not, in the absence of a commer- 
cial régulation by congress covering the same field, intrench 
upon the exclusive powers given to the gênerai government. 
Steam-boat Go. v. Chase, 16 Wall. 522. Such a çtatute, of 
course, can confer no right as against persons not subject in 
any way to the jurisdiction of the state whose law confers such 
right of action. Crapo v. Allen, 1 Sprague, 184. But in 
gênerai it seems that the courts of admiralty are bound to 
recognize the rights of property as established by compétent 
state authority, and so far as they hâve jurisdiction in rem or 
in personam, as the case may be, in cases of maritime eon- 
tracts or marine torts, to enforce the rights of parties accord- 
ing to the title so derived. A familiar illustration of this 
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principle is, as it seems to me, the enforcement of a lien for 
repairs to a domestic vessel created by the state law in a case 
where the maritime law gives no lien. The lien thus created 
is purely the création of the local statute. It is not a mari- 
time lien. ,Yet, because the contract to which it is made 
appartenant is a maritime contract, the admiralty court has 
jurisdiction of the case, and will adopt, for the purpose of 
enforcing the right thus given to the party, such of its pro- 
cessess as are appropriate for securing to the owner the ben- 
efit of it. The General Smith, 4 Wheat. 438; The Lottawanna, 
21 Wall. 580. The title to ships passes, as in cases of other 
chattels, to an administrator. But if any state should choose 
to enact that the title to an interest in a vessel held by its 
citizens should on their death, intestate, pass like real estate 
to their heirs at law, I know of no ground on which a court 
of admiralty could refuse to recognize the title so made. A 
doubt has been expressed by the suprême court in one case 
whether such a statutory action for a marine tort will lie in 
the admiralty. Steam-boat Co. v. Chase, 16 Wall. 532. The 
case, however, did not call for the décision of the question, as 
the court observed. In the case of Crapo v. Allen, ut supra, 
Judge Sprague, while holding that the statute had no appli- 
cation to the party before him because not within the juris- 
diction of the state, expressed the opinion that such an action 
in personam would not lie. But notwithstanding thèse author- 
ities, which certainly are not conclusive against it, I hâve 
reached the conclusion that a court of admiralty can, in the 
absence of any conflicting législation on the part of congress, 
enforce such statutory claim for damages in personam for a 
marine tort; that such is the proper and logical resuit of 
the principle which leads the admiralty courts always in the 
exercise of their jurisdiction to recognize and enforce the 
rights of the parties to maritime contracts created by any 
compétent authority. And I can see nothing in the rules of 
the admiralty applicable to torts which should except them 
from the like bénéficiai principle. Nor does there seem to 
be any valid distinction in this respect as to the powers of 
the court between suits in personam and suits in rem. In 
v.5,no.7— 39 ' 
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geûGral, a valid claim for a' marine tort against the owners 
giveg a maritime lien upon the offending vessel. Since writ- 
ing the foregoing, Ifind tbè same views expressed and ably 
eoforced by Judge Peady in Holmes v. 0. é C. B. Co. 5 Fed. 
E^p. 75. The claims against the owners of this. steam-boat, 
then, being ail of a maritime character of wbich this court bas 
jurisdiction, and she being engaged in the domestic commerce 
of . tbis state, the question' is whetber congress bas the consti- 
tional power to pass a etatute declaring that the hmit of the 
liability of the owpers upon ail the claims for loss arising out 
of this disaster, happening without their privity or knowledge, 
sh»ll be the value of the yessel and her pending freight upon 
th^ir,$urrendering the same. This statute came before the 
suprême court for con sideration in the case of Norwich Co. v. 
Wright, 13 Wall. 104. The court tbere distinctly held that, 
so far as this statute limita the liability of the ship-owner for 
the torts of the master and crew upon the surrender of the 
Tessel and her pending freight, the rule of the statute was 
the rule of the gênerai maritime law. The statute, perhaps, 
gives in certain cases relief where the ship and freight are not 
surrendered in specie, and in that respect may go beyond the 
rule of the maritime law ; but such cases need not now be con- 
sidered, since in this case a surrender of the vessel was made 
and there was no freight to be surrendered. The court also 
held that the statute, in giving the ship-owner a right to take 
"appropriate proceedings in any court to enforce his claim 
for limitation of liability," by necessary implication gave 
him the right to take those proceedings in the district courts 
of the United States which are vested with exclusive jurisdic- 
tion in ail maritime and admiralty causes, saving to suitors 
in ail cases a common-law remedy where the common law is 
compétent to give it. The district courts, and they alone, 
were held to be the courts compétent to exercise the jurisdic- 
diction over such cases, because the causes were maritime in 
their nature, and the. relief to be given was not a remedy 
which the common law was compétent to give. 

In référence to the rule of limitation of liability on sur- 
render of the vessel and the freight being already the rule of 
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Ihe gênerai maritime law, the court say, (p. 127 :) " We do not 
hesitate to express our decided convictions that the rule of 
the maritime law on this subject, so far aa relates to torts, 
was intended to be adopted by the act of 1851/' (and see the 
careful discussion of this question on authority, pp. 116 to 
122.) It may be assumed, for the purpose of considering this 
question, that prior to the act of 1851 this principle or rule 
of liability of the gênerai maritime law had not been adopted 
as part of the maritime law of the United ' States. For if, 
before that act, it was part of the maritime law of the United 
States, there would be no question to discuss; becftuse, if it 
were already part of the maritime law of the United States, 
unquestionably it must be applied by the admiralty courts of 
the United States in ail cases of marine torts committed on 
the navigable waters of the United States, or on the high 
seas. On this subject, and as the resuit of a most exhaustive 
discussion of the subject, commended by the suprême court 
in Norwich Co. v. Wright, Judge Ware, in the case of The 
Rebecca, 1 Ware, 207, says: "The gênerai sensé of the com- 
mercial world seems to be satisfied with holding the owners 
of vessels responsible to the extent of their interest in the ship, 
and by abandoning the ship and freight to the creditors they 
are discharged. This bas for a long period, if I am not mis- 
taken, been the law of ail the maritime nations of the conti- 
nent of Europe, with respect to damages arising from the 
wrongful and illégal acts of the master. It however bas 
never been acknowledged in England, or this country, as cus- 
tomary law, though it seems that the sensé of the commercial 
eommunity is in f avor of this limitation of the owner's respon- 
sibility for the tortious acts of the master. And, accordingly, 
on the pétition of merchants and ship-owners, it has iu a 
number of partieulars been established in England by acte of 
parliament. We hâve in this country no act of the gênerai 
government on the subject, but a similar limitation of the 
responsibility of the owners has been established by législative 
authority in the states of Massachusets and Maine." 

The constitution provides that "the judicial power of the 
United States shall extend * * * to ail cases of adrai- 
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ralty and maritime jnrisdiction." It authorizes congress "to 
make ail laws which shall be necessary and proper for carry- 
ing into exécution * * * ail powers vested by this con- 
stitution in the govemment of the United States, or in any 
department or officer thereof." Express authority is also 
given to create courts inferior to the suprême court. Under 
thèse provisions of the constitution it cannot be questioned 
that congress bas power to vest in a court of the United States 
exclusive jurisdiction of admiralty and maritime causes, and 
to regulate in its discrétion the mode of procédure in such 
courts, and if it sees fit it may provide that ail claims grow- 
ing out of a marine tort, like a fire or collision on a vessel, 
happening without the privity or knowledge of the owner, 
shall be heard and tried in a single proceeding or suit, in 
which ail parties interested are summoned to prosecute or 
défend their claim or interest. This is clearly done by this act ; 
and so far, and if it did nothing more than this, the statute 
would be a mère statute of procédure of undoubted validity, 
without regard to power of législation in respect to interstate 
and foreign commerce. Has not congress the further power, 
having entire control over the remedy, to prescribe that in 
such cases the remedy shaU be in rem only against the ship 
and freight, and not in personam,- that the damages to be 
recovered in this class of marine torts in the admiralty courts 
of the United States shall be limited to the value of the ship 
and freight, and that if the fund is not sufficient to pay ail 
claims upon it, that it shall be equitàbly distributed among 
the claimants? What is this more than prescribing and 
regulating the remédies to be administered in its own courts ? 
And is there any limitation on such régulation of the rem- 
édies which suitors may hâve in the courts of the United 
States except the discrétion of congress ? It seems difficult 
to say that the power which can give the remedy cannot pre- 
scribe its form and its limitation. Under the act of August 
23, 1842, (5 St. 518,) the suprême court was authorized to 
Jnake rules of practice in admiralty. Those rules prescribe 
the form of remedy to be taken in varioua classes of cases, 
whether ht personam or in rem, or both. Rules 12 to 20. It 
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is true that under those rules an alternative remedy is 
allowed in most cases, but not in ail. In some cases the pro- 
ceedings can hein personam only, in others in rem only. In one 
notable instance — the case of a lien by the local law of a state 
for materials and repairs furnished to a vessel in a home 
port — the remedy to enforce an undoubted right of lien at- 
tached as security to a maritime contract has been given 
and taken away and again given to suitors in the admiralty 
courts of the United States by a mère change of the admiralty 
rules. AU concurrent remedy in the state court to enforce 
the lien was prohibited by the exclusive character of the 
jurisdiction given to the admiralty courts, the common-law 
remedy saved to suitors not being. compétent for the enforce- 
ment of a lien. The Lottawanna, 21 Wall. 569. It seems 
to me, therefore, compétent for congress, while making the 
jurisdiction of the admiralty courts exclusive in this class of 
maritime causes, to direct the courts to exercise that jurisdic- 
tion only in rem and not in personam; to provide for this class 
of marine torts that there shall be a remedy only against the 
ship and freight, or, if against the person, only to the value 
of the ship and freight; that such an act wonld be within 
constitutional power of congress to erect tribunals inferior to 
the suprême court, and to prescribe their jurisdiction and 
powers, and the remédies which suitors in those courts shall 
be entitled to. Thus, Chief Justice Taney says, in The St. 
Lawrence, 1 Blatchf. 527: "Yet congress may undoubtedly 
prescribe the forms and modes of proceeding in the judicial 
tribunals it establishes to carry this power (the judicial 
power) into exécution, and may authorize the court to pro- 
ceed by an attachment against the property or by the arrest 
of the person, as the législature shall deem most expédient 
to promote the purposes of justice." 

Aside from this power of congress to prescribe what rem- 
édies suitors in the courts of the United States may enjoy, it 
has been suggested by the suprême court that perhaps con- 
gress may adopt by législative act, as part of the maritime 
law ot the United States, a raie or principle of the gênerai 
maritime law not before adopted as part of our maritime law. 
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Tlius it is suggested, in the case of The Lottawanna, that con- 
gress might, by law, adopt as a uniform rule for the whole 
country that rule of the gênerai maritime law that material 
men shall hâve a lien for materials and supplies furnished to 
a vessel in its home port. The Lottawanna, 21 Wall. 577. 
The court in the same case also say : "Perhaps the maritime 
law is more uniformly followed by the commercial nations 
than the civil and common laws are by those who use them. 
But like those laws, however fixed, definite, and bénéficiai the 
theoretical code of maritime law may be. it can bave only 
so far the effect of law in any country as it is permitted to 
hâve. But the actual maritime law can hardly be said to 
hâve a fixed and definite form as to ail the subjects which 
may be embraced within its scope. Whilst it is true that the 
great mass of maritime law is the same in ail commercial 
countries, yet in each country peeuliarities exist either as to 
some of the rules, or in the mode of enforcing them. * * * 
No one doubts that every nation may adopt its own maritime 
code. France may adopt one, England another, the United 
States a third ; still the convenienceof the commercial world, 
bound together as it is by mutual relations of trade and 
intercourse, demands that in ail essential things wherein 
those relations bring them in contact, there should be a uni- 
form law founded on natural reason and justice. Hence the 
adoption by ail commercial nations (our own included) of the 
gênerai maritime law as the basis and groundwork of ail their 
maritime régulations. But no nation regards itself as pre- 
cluded from making occasional modifications suited to its 
locality and the genius of its own people and institutions, 
espeeially in matters that are of merely local and municipal 
conséquence, and do not affect other nations. * * * Eaeh 
state adopts the maritime law, not as a code having any 
independent or inhérent force proprio vigore, but as its own law, 
with such modifications and qualifications as it sees fit. Thus 
adopted and thus qualified in each case, it becomes the mari- 
time law of the particular nation that adopts it. And with- 
out such voluntary adoption it would not be the law. And 
thus it happens that from the gênerai practice of commercial 
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nations in making the same gênerai law the basis an^ 
groundwork of their respective maritime Systems, the great 
mass of maritinie law which is thus received by thèse nations 
in common cornes to be the common maritime law of the 
world. * * » The question as to the true limits of mari- 
time law and admirai ty jurisdiction is, undoubtedly, as Chief 
Justice Taney intimâtes, exclusively a judicial question, and 
no state law or act of congress can make it broader or (it 
may be added) narrower than the judicial power may déter- 
mine those limits to be. But what the law is within those 
limits, assuming the gênerai maritime law to be the basis of 
the System, dépends on what bas been received as law in the 
maritime usages of this country, and on such législation as 
may bave been compétent to affect it. To ascertain, there- 
fore, what the maritime law of this country is, it is not 
enough to read the French, German, Italian, and other foreign 
Works on the subject, or the codes which they bave framed; 
but we must bave regard to our own légal history, constitu- 
tion, législation, usages, and adjudications as well. The dé- 
cisions of this court illustrative of thèse sources, and giving 
construction to the laws and constitution, are especially to 
be considered; and when thèse fail us we must resort to the 
principles by which they hâve been goverued. But we must 
always remember that the court cannot make the law : it can 
only déclare it. If within its proper scope any change is 
desired in its rules other than those of procédure, it must be 
made by the législative department. It cannot be supposed 
that the framers of the constitution contemplated that the 
law should forever remain unalterable." 

The court then refers to the power of congress to regulate 
commerce, and its authority under that power, if no other, to 
introduce such changes as are likely to be needed, and refers 
to the laws for the registry of vessels, recording bills of sale 
and mortgages of vessels, the rights and duties of seamen, the 
limitation of the responsibilities of ship-owners, and "many 
other things of a character truly maritime," as illustrations 
of législation within the power to regulate commerce, modify- 
ing the maritime law of the United States. It is in the same 
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coniKiction that the suggestion above quoted is made relative 
to the power of congress to pass an act giving material men 
a lien on domestic vessels of uniform opération throughout 
the United States. And the court does not seem to limit this 
suggestion to vessels which are engaged in Interstate and 
foreign commerce. We would not press thèse observations of 
the court beyond their fair meaning and intent, but they cer- 
tainly seem to afford support for the proposition, that, inde- 
pendently of the express power given to congress to regulate 
commerce with foreign countries and between the states, it 
has also authority, under those clauses in the constitution 
which commit to the judicial power of the United States ail 
cases of admiralty and maritime jurisdiction, and power, to 
pass lawB to carry this power into effect, to adopt, as part of 
the maritime law of the United States, a rule or principle of 
the gênerai maritime law which has not heretofore been 
adopted as part of our maritime law. Before the formation 
of the Union, undoubtedly, the several states could exercise 
this power, and could, by législation, change the maritime law 
of the state as they saw fit. If congress cannot exercise the 
power outside the range of foreign and Interstate commerce, 
then there is no authority to make such changes, directly and 
by législation, in the maritime law of the United States. The 
adoption of the constitution adopted a uniform maritime law 
of the United States, regardless of ail différences in the mari- 
time law of the several states, which thereafter became merely 
important as illustrative of the question, what, on particular 
topics, was the prevailing maritime law of the whole country. 
The courts, under the judicial power, hâve no authority to 
change that law first adopted. The states can no longer 
modify the maritime law. Is it possible that such power to 
change was left unprovided for in the constitution? that, 
wbile full authority is given to regulate foreign and interstate 
commerce, yet, without the range of those subjeots which do 
not cover the whole field of admiralty and maritime jurisdic- 
tion committed to the judicial power of the nation, change is 
no longer possible ? Thèse considérations and the views of 
the suprême court above quoted, taken in connection with the 
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fact that congress bas the power in its discrétion to give or 
withhold frotn suitors in the courts of the United States par- 
tic ular remédies, it seems to me, make it a fair question for 
discussion whether congress bas not the gênerai power to 
adopt, from the gênerai maritime law, an existing rule or 
principle of that law, and to make it, as part of the maritime 
law of the United States, a uniform rule of décision in the 
admiralty courts of the United States, independeûtly of the 
power of congress to regulate commercé between the states 
and with foreign countries. In one of the latèst décisions of 
the suprême court, under this very statute, (Lord v. Steam- 
ship Co., Oct. term, 1880,) which was the case of a -yessel en- 
gaged in commerce between San Francisco and San Diego, the 
court held the statute applicable on the ground thât commerce 
upon the océan, and beyond the territorial limits of any state, 
must be regarded as foreign commerce, although the persons 
and things carried were not in transit between the states, or 
to or from foreign countries, and that therefore the statute 
could hâve effect in that case as a régulation of commerce. 
But the chief justice, in giving the opinion of the court, .recog- 
nizing the fact that the question of the effect of the statute 
might arise in a case where the commercial power of con- 
gress would not apply, makes the following saving observation 
in respect to this statute : "Having found ample authority 
for the act as it now stands in the commercial clause of the 
constitution, it is unnecessary to consider whether itis within 
the judicial power of the United States over cases of admi- 
ralty and maritime jurisdiction." By this I understand the 
court to iiitimate that they consider it an open question 
whether, independently of the power to regulate commerce, 
the statute could be justified under the clauses of the consti- 
tution above referred to, vesting the judicial power in ail 
admiralty and maritime causes in the courts of the United 
States, and giving congress power to legislate to carry into 
effect this clause. The question thus foreshadowed by the 
suprême court bas actually arisen for décision in this case ; 
and, after giving the matter a careful considération, I am of 
opinion that the statute can thus take effect independently 
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of its being a régulation of commerce, as an act prescribing 
and limiting the remédies to be enjoyed by suitora in the 
admiralty courts of the United States. Whether it can, under 
the same clauses of the constitution, be justifîed as the exer- 
cise by congress of a gênerai power to change the maritime 
law of the United States, it is unnecessary in this case to 
détermine. 

Corning, then, to the question of the actual construction to 
be given to this statuts, the question is ■whether it is to be 
held to be merely a régulation of commerce, interstate and 
foreign. There is nothing in the act itself, it seems to me, 
that indicates that it was intended by congress to be so re- 
stricted in its opération. The cases excepted out of its opér- 
ation — "any canal-boat, barge, lighter, or any vessel of any 
description whatsoever,used on rivers or inland navigation" — 
are not cases of vessels engaged exclusively in commerce of 
a single state. It has been held that vessels navigating the 
great lakes are not within the exception. Moore v. Nav. Co. 
24 How. 1. So far as the exception indicates a gênerai pur- 
pose tp distinguish between différent waters, as those within 
and those without the opération of the act, the line is drawn 
between the external waters of the country, the sea and bod- 
ies of waters so vast as to be like the sea for purposes of 
navigation, and their immediately-connected waters on the one 
hand, and strictly fluvial or interior waters on the other h and, 
or between waters adapted to sea-going vessels and waters not 
so adapted. ïhat the waters of Long Island sound are not 
within the exception is too plain on authority and on the rea- 
son of the thing to admit of discussion. Moore v. Nav. Co. 
ut supra; The Epilsoii, ut supra; Norwich Co. v. Wright, ut 
supra. This exception, so far as it has any bearing on the 
intention as to the gênerai opération of the act, seems to me 
to indicate that the purpose was to extend the act to ail 
external waters, and to ail sea-going vessels navigating them, 
to which the power of congress to legislate in this respect 
extended. The maxim expressio unius, exclusio alterius ap- 
plies. As the terms of the act purport to extend generally 
•to ail vessels navigating the navigable waters of the United 
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States, and an express exception is made of certain vessels 
navigating certain of those waters, the inference is proper 
that no other vessels navigating the waters not excepted were 
intended to be excepted out of the act. If, indeed, there 
were any strong reason or settled poliey of the governmeat 
for excluding vessels running between port and port of the 
same state, such further exception might be implied. But 
there seems to be no such reason or settled poliey. Why do 
not the same considérations which make the law .just and 
right, as applied to a vessel running between New York and 
Stonington, or between Boston and Portland, make it also 
just and right as applied to a vessel running between New 
York and Sag Harbor, or between Boston and Provicetown, 
or Nantucket ; assuming, of course, that congress has equal 
power in both cases ? That the act was not intended to 
except vessels trading exclusively between ports of the same 
state, if, in their voyages, they passed beyond the territorial 
limits of the state, has been now conclusively determined by 
the suprême court. Lord v. Steam-ship Co. ut supra, I 
think no suf&cient reason exista for such discrimination, and 
that there is no reason of public poliey which should, with- 
out an expressed exception, exclude vessels running between 
ports of a single state from the bénéficiai opération of this 
rule of damages, and this restriction of. remédies thus adopted 
by congress for the govemment of the admiralty coui:ts of the 
United States, nor from the opération of this newly-adopted 
rule of the maritime law, if the statute can take efl'ect as the 
adoption of a new rule of the maritime law. 

Uniformity in the maritime law is one of its peculiar char- 
teristics, — one of the things which makes it most béneficent in 
its opération; and the great benefits to resuit from such uni- 
formity in the maritime law, as administered in the courts of 
the Union, was one of the inducements to the adoption of the 
constitution, and the controUing reason for conférring oh the 
gênerai govemment the exclusive jurisdiction of ail admiralty 
and maritime causes, — as well thôse arising in the com- 
merce of the state on navigable waters as those arising in 
Interstate and foreign commerce. It is true that it has 
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been assumed, in some cases of great authority, that this stat- 
ute was passed under the power given to congress to regulate 
interstate and foreign commerce. Moore v. Trans. Co. 24 
How. 1; Lord v. Steam-ship Co. 4 Sawy. 292. But in both 
the cases laat referred to the vessel in question was engagea 
in interstate commerce, and as to such vessels it is undoubt- 
edly true that this législation can be defended as a régulation 
of commerce. The question, whether it can be defended as 
a déclaration of the maritime law of the United States, was 
not properly involved in the décision, and does not seem to 
hâve been discussed by counsel, and the point is expressly 
saved by the suprême court in affirming the case last cited. 
Lord V. Steam-ship Co. ut supra. In the case of The British 
America, 9 Ben. 516, it was held that the statute could not be 
resorted to for the purpose of limiting the liability of a for- 
eigner for a collision betweçn an American and a foreign 
vessel occurring on the high seas and beyond the territorial 
limits of the United States ; yet that the owners of such for- 
eign vessel were entitled to the benefit of the rule of the gen- 
eral maritime law limiting their liabUity to the value of ship 
and freight upon the surrender of the same. That décision 
proceeds, as it seems to me, on the theory that by the statute 
the gênerai rule of the maritime law has become and been 
recognized as part of the maritime law to be administered in 
the admiralty courts of the United States. It will certainly 
be a very singular resuit to reach that the owner of the ves- 
sels of any foreign nation will hâve the benefit of the rule, 
and the vessels engaged in commerce in our own waters will 
not hâve the benefit of it. See, also, Thomassen v. Whitwell, 
9 Ben. 403. The case of The Epsilon, ut supra, does not seem 
to hâve been the case of a vessel engaged in interstate or for- 
eign commerce; but this point does not appear to bave been 
taken or considered. 

If, however, the views of the power of congress above ex- 
pressed are mistaken, and congress has no législative power 
in that respect, so that, as positive enactment and proprio 
vigore, the statute must be oonstrued simply as a régulation 
of commerce, still the question arises whether it has not indi- 
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rectly affected the maritime law of the United States, and 
whether the rule of the statute thus made applicable to ail 
foreign and interstate commerce is not now the law of the 
Bea to be administered in the courts of the United States. It 
is for the court to ascertain and déclare the existing law 
of the sea or maritime law as it prevails in the United States, 
and to administer that law. As pointed out so clearly in the 
case of The Lottawanna, above quoted, that law may be modi- 
fied from time to time by the adoption of new usages and 
principles, and especially by the adoption by maritime states, 
by their statutes, codes, and ordinances, of rules which, in 
other maritime eountries, already form part of the law of the 
sea as accepted and practieed upon by them. If now the 
United States, by act of congress, has, so far as the législative 
power is comnlitted to congress, adopted this rule of the 
maritime law, and made it applicable to ail its extemal nav- 
igable waters, and to ail sea-going ships and vessels engaged 
in foreign and interstate commerce, the courts of admiralty 
cannot overlook this f act in determining the question whether 
this rule is now part of the maritime law of the United- 
States. It is, perhaps, to this indirect opération of the laws of 
congress regulating commerce, in showing the adhésion of the 
United States to principles of the gênerai maritime law, that 
the observations of the court in the case of The Lottawanna 
were designed to be applièd. It does seem to me that on a 
question, whether an admitted rule of the gênerai maritime 
law has become adopted as part of the maritime law of the 
United States, the f act that within the utmost range of its 
power to regulate commerce congress has expressly enacted 
it, should be a controlling circumstance with the courts, 

Other illustrations exist of the modification of the law of 
the sea in this mode. The rules as to the lights which ves- 
sels should carry at sea at night are purely artificial. They 
hâve their origin in the absolute necessity from reasons of 
safety for some gênerai rules to be adhered to by ail maritime 
nations. This is true as to the rule of the port helm, and 
generally as to the rules for the steering of vessels to avoid 
collisions in meeting or crossing, though thèse rules are noè 
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purely artificial and arbitrary fuies like those regulating the 
lights to be carried. Tbese rules hâve been made oper- 
ative by act of congress. Are the rule of the port helm and 
the rule of the colored side lights, as preseribed by act of con- 
gress, merely régulations of foreign and interstate commerce? 
They undoubtedly are régulations of commerce, and as such 
binding as matter of positive law on American ships en- 
gagea in interstate and foreign commerce while within the 
territorial limits of the United States. But the suprême 
court has expressly held, as to the rule of the lights to be 
carried at sea, that since the adoption of the rule by congress, 
it may be as a régulation of commerce, the rule is to be re- 
gardedas the rule of the sea — a part of the maritime law of the 
United States to be administered in its admiralty courts. The 
Scotia, 14 Wall. 187. The court there saya : "Undoubtedly, no 
single nation can change the law of the sea. That law is of 
universal obligation, and no statute of one or two nations can 
create obligations for the world. Like ail the laws of nations, 
it rests upon the consent of civilized communities. It is of 
force, not because it was preseribed by any superior power, 
but because it has been generally accepted as a rule of con- 
duct. Whateyer may hâve been its origin, whether in the 
usages of navigation or va the ordinances of maritime states, 
or in both, it has become the law of the sea only by the con- 
current sanction of those nations who may be said to consti- 
tute the commercial world. Many of the usages wbich prevaU, 
and whicb bave the force of law, doubtless originated in the 
positive prescriptions of spme single state, which were at first 
of limited effect, but which, when generally accepted, became 
of universal obligation. * * * And it is évident that unless 
gênerai assent is efficacious to give sanction to interna- 
tional law, there never can be that growth and development 
of maritime rules which the constant changes in the instru- 
ments and necessities of navigation require. Changes in 
nautical rules hâve taken place. How bave they been ac- 
complished, if not by the concurrent assent, express or under- 
stood, of maritime nations? When, therefore, we find such 
rules of navigation as are mentioned in the Britisb orders ia 
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council of January 9, 1863, and iû oilr aot of congress of 
18tJ4, accepted as obligatory rules by moi'e than 30 of thé 
principal commercial statesof the world, including almost ail 
which bave any shipping on tbe Atlantic océan, we are con- 
strained to regard them as in part, at least, and so far as 
relates to tbese vessels, the laws; of tbe sea, and as having 
been the law at the time when the collision of which the libel- 
lants complain took place. This is not giving to the statiites 
of any nation extraterritorial effect. It is not treating them 
as gênerai maritime laws, but it is a récognition of the his- 
torical fact that by common consent of mankind thèse rules 
hâve been aoquiesced in as of gênerai obligation. Of that faet 
•we think we may take judicial notice." By what principle 
are vessels plying between ports of the same state on strictly 
domestic state commerce held bound by the stéering rules and 
the rules as to lights laid down in the aot ôf congress, as they 
constantly are in collision cases in this court without ques- 
tion ? The reason 'is furnished by the décision of the court ïn 
tbe case of The Scotia, that thèse rules hâve beeome the law 
of the sea ; and their adoption by congress, at any rate so far 
as its power to regulate commerce extends, is tbe mOst satis- 
f actory proof that they bave beeome part of the maritime law 
of the United States as well as that of other commercial na- 
tions, and it is not iaecessary to suggest in defence of the 
application of thèse rules to such domestio vessels, as was 
done in the case of The Bright Star, 1 Woolw. 270, that th© 
protection of the inter- state and foreign commerce traversing 
the same waters gives congress the inoidemtal power to impose 
them as rules of statutory obligation on thèse strietly domes- 
tic ships. See,also, The Eleonora, 17 Blatchf. 88. I Btm,th6re- 
fore, of opinion that, in any view of the statute and of ths 
ppwers of congress to which it is to be attributed, the rulè of 
limitation of liability on the surrender of the vessél • and 
freight is part of the maritime law of the Uiiited States, and 
the rule of liability to be administered in this court; and 
therefore the exceptions to the jarisdiction of the couft are 
overruled, and the motions to dismiss the original libel and 
set aside tbe monitionmust bft flenitid ' 
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It is insisted, however, on the part oî parties who Iiave com- 
menced suits for personal damage, and also by those who 
hâve commenced suits as administrators under the state 
statutes, that their claims are not liable to be eut off by a 
decree in this case, and that the restraining order as to them 
should be set aside. The question, whether a claim for per- 
sonal injuries is within the statuts, was carefully examined 
in the case of The Epsilon, ut supra, and I see no reason to 
dissent from the conclusion of Judge Benedict in that case. I 
do not understand that it is held in that case, as argued in 
this, that such parties cannot share in the fund, On the 
contrary, eo far as that point is touched upon, the opinion of 
the; court was to the effect that they could share in it. On 
the authority of that case, and on what is hereinbefore said 
as to the nature of thèse claims and the claims for damages 
by administrators or relatives of persons killed, I am of opin- 
ion that they cannot be distinguished from claims arising out 
of loss of cargo. It is insisted, also, that by section 4493 of 
Eevised Statutes damages to the person or by loss of baggage 
are taken out of the opération of the limited liability act. 
I think it is clear that this is not so, but that in any case to 
which section 4493 applies, in order that the owner may 
havé the benefit of the limited liability, the damages must not 
hâve happened through any neglect or failure to comply with 
the régulations of the statutes relating to steam-vessels, nor 
through known defects of the steaming apparatus or huU. To 
this extent this section modifies the act, but both are re-enacted 
as parts of the Eevised Statutes, and there is no difficulty in 
giving them both their proper effect. It is very clear, also, 
that the provision in this section that in such cases parties 
injured may recover their full damages, is consistent only 
with the theory that, by other provisions of law, the liability 
to passengers for personal injury and loss of baggage was 
subject to some limitation. 

The objections that thèse objecting parties are entitled to 
hâve their cases tried by a jury, and that the right is reserved 
to them as part of their common-law remédies by the judici- 
ary act, (Eev. St. § 563,) are clearly answered by the sugges- 
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tion that in ail maritime causes, of whioh this is one, it is 
wholly within the discrétion of congress to make the juris- 
diction of the courts of the United States exclusive, and that 
this statute does make it exclusive for the purpose of deter- 
mining the question of the existence and extent of the owner's 
liability for the disaster from the time of the transfer of the 
property to a trustée after the filing of the pétition, (Kev. St. 
§ 4285,) and that congress has not seen fit to provide for a 
trial by jury in the admiralty courts, exeept in a limited form 
in the circuit court. 18 St. 315, c. 77. The statute expressly 
says that from and after such transfer "ail claims and pro- 
ceedings against the owner shall cease." This language has 
been held by this court to mean that ail suits for such dam- 
ages shall cease, {The Oceanus, 6 Ben. 258;) and so the 
suprême court evidently understood it when they f ramed their 
rules under the act, and made a restraining order a regular 
part of the proceedings. Norwich Co. v. Wright, 13 Wall. 125 ; 
Eule 54, 13 Wall, 13. Although the décision of this court 
was not foUowed by the suprême court of Massachusetts, it 
seems to me to be clearly right, and will be adhered to unless 
overruled. Hill Manuf'g Co. v. Steamship Co. 113 Mass. 495. 
The construction of the statute and of the rules suggested by 
the Massachusetts court, that the claims and proceedings that 
are to cease are only those pending in the fédéral courts, 
would, it seems to me, in effect, nullify the statute and destroy 
its intended opération in case any claimant of damage had 
been diligent enough to commence his action in the state 
court before the filing of the pétition in the district court. 
And the fifty-f ourth ruie, as interpreted by this court, — that is, 
as applying to suits commenced in state courts, — ^is in exact 
accordance with the declared intention of the suprême court 
as to the rules they had prepared, but had not then promul- 
gated. Norwich Co. v. Wright, ut supra, 125. It is not neces- 
sary to claim that, after a détermination by the district court 
upon the question of liability, if in favor of th« owner, the dis- 
trict court can or would, by its final decree, restrain any 
parties from going on with or commencing any suit against 
the owner. It may be that after a decree the owners must 
v.6,no.7— 40 
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àvail themselves of the decr.ee as a defence in the state court, 
if it is in their favor, as in case of a discharge in bankruptcy. 
If the décision of this court is against the owner on the 
ground that the damage did not occur without his privity or 
knowledge, or without that kind and a measure of négligence 
mentioned in section 4493, then the decree of this court dis- 
missing the pétition on the merits will be an equally conclu- 
sive détermination of the question of négligence in favor of 
the passenger or shipper of cargo in his suit in the state 
court. But to argue that a passenger or shipper can main- 
tain a suit in the state court pending the proceeding in this 
court, because the complaint in the state court allèges a case 
of damage or loss oocurring with the privity or knowledge of 
the owner, or by his négligence, and therefore not a case 
within the protection of the statute, is to overlook the fact 
that the chief object of the statute was to submit that very 
question, whether the damage or loss was so incurred, once 
for ail, and as between the owners and ail the passengers and 
shippers, to the admiralty court ; and that it was to make the 
jurisdiction of this court to détermine that question efifectual, 
that the statute provided that upon the institution of the pro- 
ceeding and the transfer of the vessel, ail claims and proceed- 
ings against the owner should cease. 

It was argued that the arrangement of the statute into 
sections in the Eevised Statutes showed more clearly than the 
original statute an intention to except out of its opération 
injuries to the person, Such an inference as to the construc- 
tion fromi the arrangement of the statutes in sections is incon- 
sistent with Eev. St. § 5600; and, in gênerai, in the con- 
struction of the Eevised Statutes an intention to change the 
existing laws, which this revision purports to re-enactor cod- 
ify, is not to be presumed from trifiing changes of phrase- 
ology. The preaumption is against an intended change of 
construction, unless that intention to change the law is clearly 
apparent. Eev. St. §§ 5595-5601. 

But it is still insisted, as to the restraining order, that 
whatever may be the jurisdiction of this court it is prohibited 
by Eev. St. § 720. This section is a re-enactment, with some 
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change of language, of the fifth section of the act of Mareb 
2, 1Y93. 1 St. 335. The question thus raised, bo far as it 
depended on the original statute of 1793, is disposed of, so far 
as this court is concerned, in favor of the power to restrain 
the suits conformably to the rules of the suprême court by the 
décision in tho case of The Oceanus, (In re Prov., etc., Steam- 
ship Co. 6 Ben. 131.) But the question romains whother the 
change of language efïected in section 720 has taken away 
this power to restrain suits pending in the state courts. How- 
ever important this power to restrain pending suits may be 
as a part of the entire System of relief intended to be given 
by the statute, as pointed out in the case last cited, yet no 
Buch restraining order can be granted against the terms of 
an express prohibitory law of Congress, and if such prohibi- 
tory law exists the ship-owner must be left to apply to the 
court where the suits are pending, to give efifect to that pro- 
vision of this statute which requires that such suits shall 
cease, and which is alike the suprême law of the land, to be 
administered in the courts of the state as well as in those of 
the United States, or at any rate he must in this respect go 
without this relief if the fédéral court cannot grant it, whether 
he has a remedy elsewhere or not. The original act was, 
"nor shall a writ of injunction be granted to stay proceeding» 
in any court of a state," As re-enacted the provision is : 
"The writ of injunction shall not be granted by any court of 
the United States to stay proceedings in any court of a state, 
except where such injunction may be authorized by any law 
relating to any proceedings in bankruptcy." The question 
is whether the introduction of this exception into section 720, 
as to laws relating to bankruptcy, is to be deemed to take 
away the power to restrain given in the original act by -what 
has been held to be the necessary implication of the words 
"af ter such transfer ail claims and proceedings against the 
owner shall cease," which were re-enacted without change in 
section 42SÔ. Whatever the effect of section 720, section 4285 
erfectually deprives the state court, before which such olaim or 
proceeding is pending, of ail jurisdiction. The only question 
is. On which court is imposed the duty or conferred the powér 
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to issue a restraining order, if a restraining order shall be nec- 
essary to prevent the piaintiff in suoh suit from proceeding 
with his suit ? It cannot be supposed that this was to remain 
on the statute book a mère brutum fultnen, with no power to 
carry it into effect and see that it was executed. Clearly, as 
to any suit pending in a fédéral court, the duty would remain 
where it was before, and the court in which the limited lia- 
bility proceeding was pending would issue the restraining 
order. It would be so unusual and questionable an exercise 
of législative power by congress to make a direction requir- 
ing state courts to issue such a restraining order, that I think 
nothing short of the most explicit déclaration of an intent to 
do 80 would justify the conclusion that suoh an intent ex- 
isted. It is most improbable, too, that the necessary power to 
carry into effect the grant of exclusive jurisdiction to a court 
of the United States, clearly intended to be exercised by some 
authority, should not be conf erred upon the court whose juris- 
diction and whose suitors are to be defended against inter- 
férence.. It is very likely that the person who framed section 
720 overlooked' the faot that there was another law in force 
besides the laws relating to bankruptcy under which the courts 
of the United States could restrain proceedings already com- 
menced in a state court ; but in view of the fact that this other 
law was embodied in the same revision, that its meaning and 
force were determined by décisions of the courts, and that it 
must be presumed to hâve been re-enacted with the same 
meaning, I think the change made in section 720 is not 
sufficient to show an intention to take away anything from 
the meaning of section 4285, Section 720 has obviously its 
principal application to the restraint of suits, which, but for 
the injunction, the state court would hâve jurisdiction to go 
on with and détermine. This is true with regard to suits 
against the bankrupt, stayed under the bankrupt law, and 
generally where a party is by the rules of equity entitled to 
enjoin a défendant from going on with a prior suit. The pe- 
culiarity of this case is that the suit stayed is one in which, 
by the express terms of an act of congress, the state court is 
absolutely without jurisdiction to prooeed. There are not. 
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therefore, the same reasons of public policy in this case, as in 
the cases more particulary provided for in section 720, for 
prohibiting the issue of the injunction or restraining order. 
It does not interfère with any exercise of jurisdiction which 
could otherwise be claimed by the state court, and is not 
likely to lead to unseemly conflicts between the fédéral and 
the state tiibunals, to prevent which is understood to hâve 
been the original purpose of this prohibitory législation. So 
positive is the language of section 4285, that it may be 
doubted whether, after the transf ér therein provided for, the 
state court could make any order whatever in the cause, even 
one restraining the plaintiff from its further prosecution. On 
the ■whole, therefore, construing the two sections together, I 
think this court may still restrain, by its order pending this 
suit, parties who bave commenced actions in the state court 
from proceeding further therein. It is understood that the 
suprême court will at the présent term promulgate new rules 
regulating the practice in this class of cases. If, in view of the 
changes made in revising the statutes, they change this rule 
80 as to except suits in the state courts from the restraining 
order to be issued, thèse parties will, upon the basas of that 
modification of the rules, hâve an early opportunity to renew 
this motion to*vacate the restraining order as to them. If 
the court continues in force that rule as it now is, it will be 
a strong if not conclusive authority that section 720 of the 
Eevised Statutes makes no change in the rule necessary. 
And, -whatever doubt there may be about this point of statu- 
tory construction, it is satisfactory to feel that no harm is 
done by the restraining order, since, if it were vacated, thèse 
parties would be still prohibited by the act of congress from 
going on with their suits. 

The suggestion that the cour^ which first obtains jurisdic- 
tion of a matter has the right to go on and détermine the 
cause, has no force in a case where by a valid statute a court 
subsequently obtaining jurisdiction is vested with exclusive 
jurisdiction. And the further suggestion, that the state courts 
are compétent to give the relief to which the owners are en- 
titled, has no force, because no such jurisdiction is given to 
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the state courts in admiralty and maritime causes, and be- 
sides that the provisions of section 4285, whieh take away 
their jurisdiction entirely pending this proceeding after trans- 
fer, the state courts could not give that relief, even under the 
saving clause of section 563, since the remedy sought is not 
a remedy which the common law was compétent to give, 
as pointed out in Norwich Co. v. Wright, 13 Wall. 123. The 
suprême court of Massachusetts, indeed, say in the case above 
eited (113 Mass. 502) that under the statute of that state 
the ship-owner has a remedy in the nature of a bill in equity. 
The court evidently overlooked the fact that under section 
563, this being a maritime cause, remédies which courts of 
equity are compétent to give, as distinguished from those 
which courts of common law are compétent to give, are not 
saved to the suitors in the state courts by that section. The^ 
B. F. Woolsey, 3 Fed. Eep. 457; S. C. circuit court on appeal,. 
4 Fed. Eep. 552. 

Thèse considérations dispose off ail the questions presented.^ 
Exceptions overruled. Motions to dismiss pétition and set 
aside monition and vacate restraining order denied. Ail par- 
ties who hâve appeared and hâve not filed formai claims, or 
hâve not answered the amended pétition, may file claims and 
answer within two weeks after notice of the entry of this order. 



Hamilton, etc., v. Babk Kate Ieving, 

(District Court, D. Mwryland. February 4, 1881.) 

1. Genehal Cabgo— Bleaching Powdbrs and Cotton Ties— Stowagr 
— LiABiLrrY OF Ship. 

Iron cotton ties were shipped in a gênerai ship. They were sto wed 
next to bleaching powders and soda ash, with not over three feet 
between. After a rough voyage the cotton ties were found to be cor-^ 
roded by particles of bleaching powder which had sif ted on to them. 
Edd, that the destructive eSect to gotton ties of contact with bleach- 
ing powders being well known, it was not proper stowage to place- 
them 80 near together without adéquate précaution to guard against 
injury. 

The Svend, 1 Pbd. Rep. 54. 

Mainwaring v. Carrie Delap, 1 Fbd. Rep. 874. 
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2. Measuiîk of Damages. 

Held, under the circumstances of this case, that the market value 
of the damaged cotton ties was to be determinèd by the priée they 
actually produced when sold, and not by the festimony of experts. 

In Admiralty. Damage to Cargo. 

Wm. T. Brantly and A. Sterling, Jr., for libellants. 

Sébastian Brown, for respondents. 

Morris, D. J. There were shipped at Liverpool on board 
the bark Kate Irving 4,076 bundles of hoop iron, known as 
"cotton ties," to be delivered to the libellants at Baltimore. 
The ship took a gênerai cargo, a large part of which consisted 
of bleaching powders and soda ash in casks. The hoop iron 
was delivered in Baltimore in a damaged condition, and it is 
for this damage that the libellants seek to recover. The bark 
had two decks, the lower one having open beams. This 
open-beam deck was covered in part by plates of iron, which 
formed part of the cargo, and on thèse were placed the hoop 
iron and the chemicals. In the forward part of the vessel 
was stowed part of the hoop iron; then came a space, oE not 
over three feet, fiUed with dunnage; then came the chemicals, 
extending to abaf t the main hatch ; then there was another 
space, of from three to four feet, filled with dunnage ; and aft of 
that the balance of the hoop iron was stowed. The vessel was 
not fuU. There was but one tier of casks on the between-deck, 
about four feet high, and the hoop iron was in small bundles, 
piled up about two feet high, and extended across the ship 
from side to side. The hoop iron used for cotton ties, such 
as thèse were, is in thin, narrow strips, painted black, but 
not put up in boxes or covered. 

The vessel had a very rough voyage, and some of the casks 
■of chemicals were more or less broken and their contents 
Bcattered ; and, upon delivery, a large part of the cotton ties 
were found to be damaged, by being corroded by particles of 
the bleaching powder which had corne in contact with them. 

The proof shows that. the casks of chemicals were well and 
securely stowed and dunnaged, and that they were no mo^e 
injured than might easily resuit from a rough voyage with 
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the best possible stowage; but the libellants claim that the 
cotton ties were improperly stowed with référence to the chem- 
icals, and particularly with référence to the bleaching pow- 
ders, in that they were placed on the same deck with a space 
of not more than three feet between them. 

Bleaching powder (chloride of lime) is well known to be a, 
destructive chemical, which quickly corrodes iron when it 
cornes in contact with it. It is shipped in lightly-made casks, 
each containing about a ton in weight, and, on a rough voy- 
age across the Atlantic, it is a common occurrence for heads 
of the casks to be broken, and even when the casks are not 
broken the contents will sift out between the staves from the 
working of the casks one against the other; as one of the 
witnesses said, "the beating of the casks together raises a 
dust and scatters it about." With so large a quantity of 
thèse Chemicals ÊUing ail the middle of the ship, and with so 
much vacant space over them, between them and the main 
deck in which the particles oould be wafted about, I am con- 
strained to think that it was not proper to hâve put the cotton 
ties within three feèt of the chemicals, so near that if any of 
this injurions substance sifted out it was almost certain to 
fall upon and greatly injure the iron. The dunnage between 
the cotton ties and the casks did nothing more than prevent 
them from shifting, and vas of but little use to prevent the 
particles of the chemicals from falling on the ties if they got 
free. There was no bulkhead or covering of any sort. 

That the bleaching powder did get on the iron and did se- 
riously corrode a large part of it is fuUy proved. The white 
substance was found on the corroded iron, and the chemical 
analysis of it proved conclusively what it waa. The corro- 
sive and destructive effect of the bleaching powder was well 
known, and also the peculiar liability of the hoop iron to be 
injured by it, but no précautions were taken at ail adéquate 
to guard against the danger. It is admitted that bleaching 
powder is commonly carried as part of a gênerai cargo from 
Liverpool to Baltimore, but no évidence was produced to show 
that it was customary, or that expérience had proved it to be 
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Bafe, to carry hoop iron stowed in such close proximity to it. 
On the contrary, such testimony as bas been produced in this 
case on that subjeet tended to show the contrary. 

The libellants' case is, it seems to me, a stronger one than 
Mainwaring v. Bark Carrie Delap, 1 Fed. Rep. 874, in which 
Judge Choate, upon the facts proved before him, held the ship 
liable for injury to empty grain bags caused by the fumes of 
bleaching powders carried as part of a gênerai cargo. 

There was in the bill of lading for the cotton ties an excep- 
tion by which the ship was not to be accountable for damage 
from périls of the sea or from rust; but, as I hâve already 
indicated, the libellants hâve, in my judgment, sustained the 
burden of showing that the damage was not ordinary rust, 
but was a corroding caused by contact with a destructive 
chemical, and resulted from the négligence of the carrier, and 
that without that négligence the rough weather would not 
hâve caused the injury. No water touched the ties, and their 
position was not shifted. The injury resulted solely from the 
bleaching powder getting on to them. Richards v. Hansen, 
(The Svaid) 1 Fed. Eep. 54. 

With regard to the amount of damage I hâve had some 
difficulty. There was produced for the libellants the testi- 
mony of several merchants dealing in iron, whose évidence 
went to show that the market value of about one-half of the 
cotton ties was diminished 50 per cent, by the damage they 
had sustained. The custom-house officiais, in appraising the 
goods for duties, estimated that one-half had been damaged 
to the extent of 40 per cent., and allowed that rebate from the 
invoice price in collecting the duties, It appears, however, 
that the libellants had intended to sell this importation through 
their commission merchants, and did sell through them, and 
that after cleaning and repainting some of the hoops, and by 
making some extra exertion and selling them in smaller lots, 
the commission marchants succeeded in disposing of them at 
priées not very much below the fuU market price for perfect 
merchantable goods. 

Undoubtedly, the proper measure of damage in such cases 
is the différence between the market value of Sound and the 
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market value of the unsound'goods at the time of delivery. It 
is, however, often difficult to arrive at the market value of 
unsound goods. It may be that damaged goods of the par- 
ticular kind are not often dealt in. It is often difficult to find 
merchants wha will buy unmerchantable goods at any price, 
although to the consumer they may be as serviceable as before 
they were damaged. In this case one of the principal iron 
merchants, called as a witness, said he wouldnot hâve taken 
the damaged cotton tîes at any price. I am satisfied, there- 
fore, that it will be mueh safer totake as the market price of 
thèse damaged goods the price they actually produced when 
sold, there being no proof of any change in the market. 

I think the libellants should recover the différence between 
the amount they hâve received from sale of the goods and the 
amount they would hâve received if the goods had not been 
damaged, together with the charges for putting them in a 
salable condition; less, however, the amount of rebate of 
duties allowed to them, and less the freight due the ship. 



Bell v. Pidgeon and the Scow No. 1. 

(District Court, E. D. New York. January 3, 1881.) 

1. COMMON CAERIER — PEKH, OF THE SeAS— DAMAOE Br SWELL OF Pass- 

ma BoATS— Nboligencb. 

Where a scow, built and used by a party for his own transpoitation 
business, was at one time hired out by him to carry a load of chalk 
for another party up the East river at New York, and in passing up 
in tow of a tug, on a hawser, was met and passed on each side by two 
steam-boats, that raised such a swell as to make the scow roll her load 
of chalk overboard, and an action was brought to recover damages, 
liddi, that the owner of the scow was not a common carrier, and no 
négligence on his part or that of his agents being shown, was not liable 
for the loss of the chalk, although there was no exemption of " péril 
of the seas " in the contraot made by him ; he was only a bailee for hire. 

A ship-owuer who carries goods on his ship for hire will not, by 
reason of his acceptance of the goods, be held liable as an insurer, in 
the absence of any stipulation to the contrary, against everything but 
the act of God and the public enemy, as is a common carrier. 

In Admiralty. 
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Sidney Chubh, for libellant. 

Beebe, Wilcox é Hobbs, for défendant. 

Benediot, D. J. This action is brought to recover the 
value of a quantity of chalk lost while being transported 
through the East river upon a vessel called Scow No. 1, 
owned by the défendant. The occupation of the défendant 
is that of a dock and bridge builder. In his business he had 
occasion to transport dirt and atones, and for that purpose 
he owned and used several scows — flats constructed solely to 
carry rough matter upon their decks, and moved by means 
of tugs. The défendant employed thèse seows for the most 
part in his own business, but he sometimes chartered a scow 
to other parties by the day or the month. He was not in the 
carrying trade, and was not in the habit of transporfcing any 
cargo except his own. His scows, when • employed by him, 
were used solely to transport his own articles in his own busi- 
ness; when chartered to others, any transporting done by 
means of them was done at the expense of the charterer. 

In the présent instance the libellant applied to the défend- 
ant to carry for him a quantity of chalk from along-side the 
ship Euby, in the North river, to Newtown creek, at so much 
per ton. The employment was accepted, and, in pursuance 
thereof , about 200 tons of chalk were thereaf ter laden on Scow 
No. 1 to be transported on the deck thereof through the East 
river to Newtown creek. The method of loading the chalk upon 
deck was in accordance with the understanding of the par- 
ties, and no fault is shown either in regard to the quantity of 
chalk taken on board the scow, or in regard to the method of 
stowing it. When loaded the scow was taken in tow by a tug 
belonging to the défendant, and proceeded on her way to 
Newtown creek. While passing up the river three large 
Sound steamers were met about off Grand street, coming down 
the stream nearly abreast. The tug, with the scow upon a 
hawser astern, was about in the middle of the river, going at 
half speed. As the steamers approached, the tug blew her 
whistle several times, and when they came nearer the pilot 
waved his bat to call their attention ; he also stopped his engine. 
One of the steamers passed the scow to port, and two on the 



636 FEDERAL BEPORTEB. 

starboard. On passing they went so near and at such speed 
as to create a swelly which broke over the scow and caused 
her to roU so that she dumped ail the chalk into the river. 
Thers'was room for the steamers to hâve passed at a greater 
distance, and they might hâve reduced their speed, in either 
of which cases the swell would not hâve been dangerous. 

In addition to thèse facts the libellant claima to hâve shown 
that the hatch covers on the scow were insecurely fastened, 
and by reason thereof when the swell struck the scow the 
covers were washed off the hatohes, and so a quantity of water 
was allowed to go into the hold, which by its présence in- 
creased the rolling of the scow and was the immédiate cause 
of the loss of the chalk. But 1 am unable to find such a state 
of facts. The hatch covers were washed off by the swell and 
water went below; but the évidence will not justify the con- 
clusion that the water taken in through the hatches conduced 
in any considérable degree to the loss of the chalk. There is 
no good reason to doubt that the chalk would hâve been lost 
ail the same if the hatch covers had not been washed off. 

Neither am I able to conclude that there was any négli- 
gence in the management of the tug. She ^^as where she 
had a right to be ; was moving at half speed ; did ail that she 
could to warn tbe steamers, and ail that she could to mitigàtè 
the effect of the swell which the steamers raised. 

The case, therefore, présents the question whether, in the 
absence of any négligence on the part of the défendant or his 
agents, he is liable for the chalk lost in the manner described. 
If the relation of the défendant to this cargo was that of a 
common carrier, his liability cannot well be disputed ; for he 
made an unqualified contract to safely transport and deliver 
the cargo in question. The non-performance by a common 
carrier of his contract can only be excused by showing that 
the loss arose from the act of God or of the public enemy. 
The swell that overwhelmed the defendant's scow was not the 
effect of storm or tempest ; it was not an act of nature — it 
was the act of man ; namely, of those who were navigating the 
steamers, and who by their method of navigation raised a 
swell at this point that it was not possible for the scow to 
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resist. Damage so CEmsed seems to be Biriotly analogoas to 
damage caused by collision resulting from faulty navigation. 

In the case of collision a vessel is by négligence driven 
against another vessel. Hère, a vessel by faalty navigation 
drives the water in an irrésistible manner upon another vessel 
and so causes damage. 

If such a swell as struck this scow was a necessary inci- 
dent of navigation in the East river, by such boats as the 
Sound steamers, the case might be différent; but upon the 
évidence before me — none of -which, however, cornes from the 
passing steamers — ^it must be found that the creating of the 
dangerous swell which caused this loss could hâve been 
avoided by reasonable care on the part of the steamers. The 
damage in question, therefore, was caused by the négligence 
of man, and not by thè act of God. 

As no négligence on the part of the défendant or his agents 
bas been shown, the damage in question might no doubt be 
held to bave arisen from a péril of the seas, within the mean- 
ing of the ordinary exception of a bill of lading. But the 
defendant's contract contained no exception. It was an un- 
qualified contract to transport and deliver; and, if it was 
made by the défendant in the oapacity of a common carrier, 
his responsibility was that which the law, upon grounds of 
public policy, has attached to every common carrier, namely, 
that of an insurer against ail loss or damage, unless caused 
by act of God or of ' the public enemy. 

The décision of the case turns, therefore, as I view it, upon 
the question whether the défendant was transporting this 
chalk in the capacity of a common carrier. "To constitute 
one a common carrier, he must make that a regular and con- 
stant business ; or, at ail events, he must for the time hold 
himself ready to carry for ail persons indefinitely who ohoose 
to employ him." Eedfield on Carriers, 15. 

The case of Lyon v. Mills, 5 East, 428, is the strong- 
est case that I hâve noticed in support of the plaintiff's con- 
tention; but in that case the point whether the o'efendant 
was a common carrier or i^ot was not precisely decid*' d. The 
point actually decided related to a notice limiting -îefend- 
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■ant's liability ; and it does not seem to hâve appeared in that 
case, as it does hère, that it was no part of the defendant's 
business to transport the goods of others. In that case, it 
was the opinion of Brett, J., that the défendant could not be 
held liable as a common carrier, and he fiays the défendant 
therein carried on business like any other owner of ships or 
vessels, which is by no means this case. In the présent 
case the défendant did not hold himself out as ready to 
transport the goods of others. The proof is that he did no 
more than to use his soows in his own business, or to let them 
to others to be used in their business, 

Upon the facts of this case, I am, therefore, of the opinion 
that the defendant's occupation was not that of a common 
carrier, and that his relation to the chalk in question was 
simply that of bailee for hire. This being so, in the absence 
of negh'gence he is not liable for the loss in question, unless 
it be also held hère, as was held in Nugenty. Smith, 3 Asp. M. 
L. G. 87, that every ship-owner who carries goods on board 
his ship for hire, is, in the absence of express stipulation to 
the contrary, byreason of his acceptance of the goods, liable 
as an insurer, except as against the act of God or the public 
enemy. 

The same position was taken by Brett, J., in the Liver 
Alkali Works v. Johnson, 2 Asp. M. L. G. 337, but it does not 
seem to hâve been the opinion of the court in that case ; and 
upon the appeal in Nugent v. Smith it was distinctly, and 
I think successfully, challenged by the chief justice. 3 Asp, 
M. L. G. 198. No American case that I know of bas so 
extended the rule applicable to common carriers ; and I think 
it will be found impossible to apply so rigorous a rule to the 
transportation business of this country. 

Upon thèse grounds I am opinion that the libel must be 
dismissed. 
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Gbat ». The Steam-Tugs Jbssib EossEiit and 'Atalanxa. 

{Dùtria Court, E. B. New York. , 1881., 

1. CoiiLISION— STOPPnSG— iîoTrcE. 

Stopping by a tow is not necessarily équivalent to notice to an 
approachmg tow to come on. 

2. Samb— Naekow Channbl — Tow — Long Hawbbb. 

It is not négligence in a tug having in tow, in a narrow channel, a 
lighter with a bowsprit some 14 feet long, to use a leugth of hawser 
which brought such bowsprit within 40 feet of the stem of the tug. 

3. Same— Newtown CnKEK. 

Easy and cautions movements are the ruie in the navigation of 
Newtown creek, and those who adopt a différent method do so at their 
own risk. — [Ed. 

W. W. Goodrich, for libellant. 

Ludlow é Carter, for claimant of the Jessie EuBsell. 

Davies, Work, McNamee, and Hilton, for claimant of the 
Atalanta. 

Benedict, D. J. This action is brought to recover of the tugs 
Jessie Eussell and Atalanta the damages oaused to the canal- 
boat Herrick by a collision that occurred in Newtown creek on 
the thirteenth of February, 1879. At the time of the collis- 
ion the canal-boat was beingtowed astern of the Russell down 
Newtown creek. The tug Atalanta was proceeding up the creek, 
having the lighter Mickle in tow astern, when the canal-boat 
was just clearing the fourth bridge. She was struck by 
the lighter in tow of the Atalanta, and sustained the injuries 
complained of. 

I hâve little hésitation in concluding that this collision is 
to be attributed to fault on the part of the Eussell, in that, 
knowing of the bend in the river below, she pushed on through 
the bridge instead of stopping. This she did in hope of 
reaching a bight in the river below the bridge, where the tows 
could pass in safety, and with the knowledge that if she 
failed to reach the bight in time escape from collision would 
dépend upon the ability of the lighter in that time and dis- 
tance to keep herself out of the way. The prudent course, 
under the circumstances, was to wait above the bridge. The 
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course involving risk was to push ahead, and strive to reaeh 
the bight in time. The Eussell attempted the dangerous 
maneuver, and, having failed, must suffer the conséquences. 
Easy and cautious movements are the rule of this locality, 
and those who adopt a différent method do so at their own 
risk. 

No fault can be attributed to the lighter. She did ail that 
it was possible for her to do under the circumstances. Towed 
as she was, it was inévitable that she should be off the course 
of the Atalanta in turning the bend ; and the fact that when 
she struck the canal-boat she was not in the wake of the Ata- 
lanta does not convict her of négligence. Neither can any 
fault be attributed to the Atalanta. Two faults hâve been 
charged upon her — one, that she stopped and thereby rendered 
it more difficult for the lighter to regain her position in the 
Atalanta's wake after passing the bend. But, as I view the 
évidence, the prudent course for the Atalanta, under the cir- 
cumstances, was to stop, as she did. Nor was this stopping, 
in view of the then position of the lighter, équivalent to notice 
to the Eussell to oome on through the bridge. The other 
fault charged upon the Atalanta is that she was towing the 
lighter with too long a hawser. This point was much pressed, 
and certainly is worthy of considération. But, after fuU ex- 
amination, I conolude that the évidence will not justify a 
finding that it was négligence on the part of the Atalanta, 
having to tow such a lighter with a bowsprit aome 14 feet 
long in such a channel as Newtown creek, to use a length of 
hawser which brought the bowsprit within 40 feet of the stem 
of the tug. 

Decree for libellant against the Jessie Eussell, and libel 
against the Atalanta dismissed, with oosts. 
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ThJjBY V. Savannah, Flobiha & Westbbn E. Co. and others. 
{Oireuit Court, 8. D. Oeorgia. Pebruaiy 9, 1881.) 

a. RaILKOADS — FeBIGHT AHD TaBIFP — DlSCEmniATION— Legiblativs 
CONTROL— COMBCSSION TO FiX RaTBS— OONSTITimoS OF QbOEGIA— 

AcT op Gbobgia, October 14, 1879. 

An act of the législature ,of the state of Georgia, approved October 
14, 1879, entitled " An act to provide for the régulation of raiiroad 
freight and passenger tariffs," etc., etc., forbade the raiiroad corpo- 
rations of the atate from charging unfair and unreasonable rates bf 
freight and fare, or making nnjust discriminations for the transpciT* 
tation of passengers and freights ; and provided for the appointment 
of a commission to prescribe reasonable and just rates of freight and 
passenger tariSs, to be observed by ail the companies doing busiùess 
in the state on the railroads thereof. Edd, that such act was not in 
violation of either the constitution of the United States or of the 
State of Georgia ; and that the question whether the rates prescribed 
by the législature, either directly or indirectly, were just and reason- 
able, was one which, under the constitution of the state, the législa- 
ture might détermine for itself.— [Ed. 

In Equity. Motion for Injunction pendente lîte. 

The constitution of the state of Georgia, paragraph 22, § 
7, art. 3, reads as follows: "The gênerai assembly shall 
hâve power to make ail laws and ordinances consistent with 
this constitution, and not répugnant to the constitution of the 
United States, which they shall deem necessary and proper 
to the welfare of the state." 

Paragraph 1, § 2, art. 4, déclares that "the power and au- 
thority of regulating raiiroad freights and passenger tariflFs, 
preventing unjust discriminations, and requiring reasonable 
and just rates of freight and passenger tariflfs, are hereby con- 
ferred upon the gênerai assembly, whose duty it shall be to 
pass laws from time to time to regulate freight and passen- 
ger tariffs, to prohibit unjust discriminations on the varions 
railroads of the state, and to prohibit said roads from chargr 
ing other than just and reasonable rates, and enforce the 
aame by adéquate penalties." 

Paragraph 2. "The exercise of the right of eminent do- 
main shall riever be abridged nor so construed as to prevent 
the gênerai assembly from taking the property and fran- 

v.6,no.8 — 41 
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chises of încorporated companies, and subjecting them to 
public use the same as propertyof individuals, and the exer- 
cise of the police power of thie siate sball ne ver be abridged 
nor so construed as to permit corporations to conduct their 
business in such manner as to impinge the equal rights of 
individuals or the gener^il well-being of the state." 

Paragraph 1, § 5, art. 2^ déclares: "The people of this 
staté bave thé inhérent, sole, and exclusive right of regulat- 
ing their internai goverraent and the police thereof, and of 
Biltering and abolishing their constitution whenever it may be 
neeessary to their safety ahd happiness. " 

Paragraph 1, § 3, art; 1, déclares : "* * * Private prop- 
erty sball not be taken or damaged for public purposes ynth- 
oùt just and adéquate compensation being first paid." 

Paragraph 8, § 1, art. 1,' déclares: "No person shall be 
deprived of lif e, liberty, or property except by due process of 
law." 

Paragraph 2, art. 1, § 1, déclares: "Protection to person 
and property is the paramount duty of government, and shall 
be impartial and complète." 

Paragraph 1, § 4, art. 1, déclares : "Laws of a gênerai 
nature shall bave uniform opération throughout the state, and 
no spécial law shall be çnacted in any case for whioh provis- 
ion bas been made by an existing gênerai law. No gênerai 
law affecting private rights shall be revised in any particular 
case by spécial législation, except with the free consent in 
writing of ail persons to be affected thereby." 

Paragraph 23, § 1, art. 1, déclares : "The législative, judicial, 
and executive power sHalI forever remain separate and dis- 
tinct, and no person discharging the duties of one shall at the 
sâme time exercise the functions of others except as herein 
provided." 

Paragraph 3, § 3, art. 1, déclares : "No grant of spécial priv- 
ilèges or immunities shall be revoked except in such manner 
as to workno injustice to corporators or creditors of the incor- 
poration." 

Thèse provisions of the constitution being iu force, the 
législature, on October 14, 1879, passed an act to carry into 
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effect paragvàph 1, § 3, art. 4; âljove quoted. Tbe act pro- 
vides (section 3) as follows: "That * * if any railroad 
corporation organized or doing business in this state under 
any act of incorporation or gênerai law of this state now in 
force, or which may hereafter be enacted, or any railroad 
corporation organized, or which may hereafter be organized, 
under the laws of any other state, and doing business in 
this state, shall charge, colleet; demand, or receive more 
than a fair and reasonable rate of toll or compensation for 
the transpoi'tation of passengers or freight of any descrip- 
tion, or for the use and transportation of any railroad car 
upon its track, or any of its branches thereof, or upon any 
railroad within this state which it has the right, license, or 
permission to use, operate, or control, the same shall be 
deemed guilty of extortion, and, upon conviction thereof, shall 
bedealt with as hereinaf ter provided. " 

The act furthér provides for the appointment of three rail- 
road commissioners, whose duty it shall be to make reason- 
able and just rates of freight and passenger tariffs to be ob- 
served by ail railroad companies doing business in this state 
on the railroads thereof. 

Section 6 of the act déclares as follows: "That the said 
railroad commissioners are hereby authorized and required 
to make for each of the railroad corporations doing business 
in this state, as soon as practicable, a schedule of just and 
reasonable rates of charges for the transporation of passen- 
gers and freights and cars on each of said railroads ; and said 
schedule shall, in suits brought against any such railroad cor- 
porations wherein is involved the charges of any such railroad 
corporation for the transportation of any passenger or freight 
or cars, or un just discrimination in relation thereto, be deemed 
and taken in ail courts of this state as sufficient évidence that 
the rates therein fixed are just and reasonable rates of charges 
for the transportation of passengers and freights and cars 
upon the railroads; and said commissioners shall, from time 
to time, and as oflen as circumstances may require, change 
^nd revise said schedule." 

Section 9 provides "that if any railroad company doing 



64é FEDERAL BEPOETER. 

business in this state, by its agents or employés, shall be guilty 
of a violation of the rules and régulations provided and pre- 
Boribed by said commissioners, and if, after due notice of 
such violation given to the principal officer thereof, ample 
and fuU recompense for the wrong or injury done thereby to 
any person or corporation, as may be directed by said com- 
missioners, shaU not be made -within 30 days from the time 
of Buch notice, such company shall incur a penalty for each 
offence of not less than $1,000, nor more than $6,000, to be 
fixed by the presiding judge. An action for the recovery of 
such penalty shall lie in any county in the state where such 
violation bas occurred, or wrong has been perpetrated, and 
shall be in the name of the state of Georgia. The commis- 
sioners shall institute such action through the attorney-gen- 
eral or solicitor-general, whose fées shall be the same as now 
provided by law." 

By authority of this act James M. Smith, Campbell Wal- 
lace, and Samuel Barnett were appointed railroad commis- 
sioners, and were qualified and entered upon the discharge of 
their duties. 

The commissioners, as required by law, prepared and pro- 
mulgated a standard schedule of just and reasonable rates of 
charges for the transportation of passengers and freights and 
and cars, and required it to be observed, with such modifica- 
tions as might thereupon be set forth by such of the railroad 
corporations doing business in the state, and that copies of 
the schedule should be posted by the railroad companies at 
ail their stations, and that the same should go into f uU effe.ct 
and opération on May 1, 1880. 

Thereupon the complainant în this case, George H. Tilley, 
who averred himself to be an alien, and a stockholder in the 
Savannah, Florida & Western Railroad Company, a railroad 
corporation of the state of Georgia, filed bis bill, to which he 
made the said railroad company, James M. Smith, Campbell 
Wallace and Samuel Bamett, railroad commissioners, and 
Robert N. Ely, attomey-general of Georpa, parties défend- 
ant. 

The bill alleged that the complainant was the holder of 100 
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shares of the capital stock of the Savannah, Florida & West- 
ern Eailroad Company, for which he had paid the sum of 
$10,000 in cash ; that the said Savannah, Florida & West- 
ern Eailroad Company had its origin as foUows : By a decree 
of the United States circuit court for the southem district of 
Georgia, the property, franchises, rights, privilèges, and im- 
munities of the railroad corporation known as the Atlantic & 
Gulf Eailroad Company were sold on November 4, 1879, to 
Henry B. Plant and his associâtes; that the purchasers of 
said railroad and property of the Atlantic & Gulf Eailroad 
Company were the honafide owners of $1,416,000 of the sec- 
ond mortgage bonds of said company, to satisfy which such 
sale was made, and that their cash bid at the sale was $300,- 
000, which sum was paid in hand ; that said sale was made 
Bubject to the lien of a mortgage executed by said Atlantic 
& Gulf Eailroad Company to secure certain bonds issued and 
sold by it and known as its first mortgage bonds, and that 
said lien amounted at the time of said sale to about $2,700,- 
000; that said Plant and his associâtes, under the provisions 
of an act of the législature of Georgia, approved February 
29, 1876, had formed the said défendant corporation, the 
Savannah, Florida & Western Eailroad Company, and to it 
was conveyed under the orders of said court the property 
and franchises, rights and immunities, of the said Atlantic 
& Gulf Eailroad Company; that the act by virtue of which 
the said Savannah, Florida & Western Eailroad Company was 
organized and said conveyance made declared that upon the 
sale of the property, franchises, rights, and immunities of any 
railroad company in the state of Georgia the railroad company 
formed by the purchasers thereof should possess ail the powers, 
rights, immunities, privilèges, and franchises in respect to 
such railroad which were promised' or enjoyed by tiie corpo- 
ration which owned or held such railroad previous to such 
sale under or by virtue of its charter and any amendments 
thereto, and of other laws of the state. Acts 1876, p. 118. 

The bill further charged that at the time of making and 
issuing the said first mortgage bonds, subject to which the 
Atlantic & Gulf Eailroad was sold, the state of Georgia was 
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a holder of the stock of said company to the ainount of 
$1,000,000, and that as such stockholder the state, aeting by 
her duly-appointed commissioner, voted for the making and 
issuing of said first mortgage bonds, and oontracted with the 
holders thereof that the corporate property, including the 
franchises, tolls, and increase of said Atlantic & Gulf Eail- 
road Company, should be pledged for the payment of the 
principal and interest of said bonds. 

The bill further averred that while the state of Georgia 
was a stockholder, as aforesaid, in the Atlantic & Gulf Eail- 
road Company, said company made contracta with varions 
lumber manufacturers, by which, in considération of the pay- 
ment by them of 50 cents por thousand feet for lumber 
intended for export, the said company agreed to build a branch 
road from its dépôt in Savannah to the Savannah river, and 
in pursuance of said contract did build said branch road at a 
cost of about $150,000, and the said lumber manufacturers, 
who hâve used said branch road, hâve paid, and continue to 
pay, without complaint, the said rate of 50 cents per thou- 
sand feet for the use of said branch road ; that while said 
Atlantic & Gulf Eailroad was under the management of the 
receivers appointed by the court, under whose decree said 
sale was made, said receivers, at the instance of the lumber 
manufacturers along the line of said railroad, laid down side- 
tracks for their exclusive use, in considération whereof said 
lumbermen agreed to pay a rental of $15 per car for the use 
of said tracks, and they hâve paid, and continue to pay, said 
rental. The bill claimed that, under the decree by which 
said railroad was sold, the purchasers became entitled to the 
benefit of the said contracts, as a part of the assets and prop- 
erty of the Atlantic & Gulf Eailroad Company. 

The bill further averred that "the Atlantic & Gulf Eail- 
road Company, the corporation which owned the railroad so 
purchased, was composed of 'the Atlantic & Gulf Eailroad 
Company,' incorporated under the act of the state of Georgia, 
approved Pebruary 27, 1856, and the original 'Savannah & 
Albany Eailroad Company,' chartered by act of the gênerai 
^ssembly of Georgia, approved December 25, 1847, thename 
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of which was clianged to ' The Savannah, Albany & Gulf 
Eailroad Company' by an act approved February 20, 1854. 
Acts 1855-6, p. 158; Acts 1853-4, p. 454. That thèse 
two companies were consolidated by authority of an act of 
the gênerai assembly of the state of Georgia, approved April 
18, 1863, entitled 'An act to authorize the consolidation of 
the stock of the Savannah, Albany & Gulf Eailroad Company, 
and the Atlantic & Gulf Eailroad Company, and for other 
purposes.' By the third section of said act of consolida- 
tion it was enacted 'that the several immnnities, franchises, 
and privilèges granted to the said Savannah, Albany & Gulf 
Eailroad Company and the Atlantic & Gulf Eailroad Com- 
pany, by their original charters and the amendments thereof, 
ànd the liabiïities therein imposed, shall continue in force, ex- 
cept 80 far as they may be inconsistent -with their act of consoli-' 
dation." 

The bill claimed that the two companies aforesaid, which 
were consolidated, and out of which the Atlantic & Gulf Eail- 
road Company was formed, were granted by their charters 
the right to charge certain rates of freight and passenger 
fares specified therein, and that the right to charge the samé 
freights and fares had been conferred upon the Savannah, 
Florida & Western Eailroad Company by the act of February 
29, 1876, aforesaid; that the Savannah, Florida & Western 
Eailroad Company had adopted a schedule of freights and 
passenger fares within the maximum rates fixed by the char- 
ter of the Atlantic & Gulf Eailroad Company, but that the 
rates so adopted were greater than those fixed by the sched- 
ule of the said railroad commission. 

The bill claimed that if the rates established by the rail- 
road commissioners were made obligatory upon the Savannah, 
Florida & Western Eailroad Company, it would not only be 
unable to establish a sinking fund to pay oflF its first mortgage 
bonds, but would be unable to déclare dividends of any amount 
whatever to its stockholders, and the company would be 
driven into ruin and bankruptcy. 

The bill further alleged that complainant had hoped that 
the said Savannah, Florida & Western Eailroad Company 
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■would adhère to the schedule of freights and farea wliich it 
had adopted as aforesaid, but that he had been injured, and 
charged that it intended to abandon said schedule and adopt 
the one promulgated by said railroad commission, which it 
admitted would not enable it to earn a sufficient income to 
pay its expenses, the interest on its bonded debt, but that on 
the contrary its receipts -would not enable it to pay the interest 
on its bonds by at least $40,000 per annum, and that such 
déficit would continue from year to year, and the stockholders 
of said Company would receive no dividend whatever, but that 
the value of the stock of said company would be gradually 
destroyed by said annual déficit. 

The bill averred that said act of October 14, 1879, under 
authority of which said railroad commissioners assumed to 
act, was in violation of the several provisions of the constitution 
of Georgia above quoted, and that it excluded the défendant 
railroad company from its right of trial by jury, guarantied 
by the constitution of the state ; that it violated that clause of 
the constitution of the state, paragraph 9, § 1, art. 1, which 
ordains that excessive fines shall not be imposed, nor cruel 
nor unusual punishments inflicted ; that said act violated that 
part of the fourteenth amendment to the constitution of the 
United States which déclares that "no state shall deprive any 
person of life, liberty, or property without due process of law, 
nor denyto any person within its limits the equal protection 
of the laws;" and section 10, art. 1, which forbids a state to 
pass any law impairing the obligation of contracts. 

The bill prayed that the Savannah, Florida & Western 
Eailroad Company might be enjoined from doing any act 
which would be an acceptanoe of the said statutes of October 
14, 1879, as an amendment to its charter, or from carrying 
out the provisions of said act, or from operating its road for 
such rates of fare and freight as should be inadéquate to yield 
a revenue safficient to pay the expenses of operating said rail- 
road, and maintaining its track and equipment, and paying 
interest on its bonded debt and reasonable dividends to its 
stof^kholders, and provide a reasonable sinking fund for the 
payniQnt of the principal of its bonded debt, and that said 
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commissioners might be enjoined from prescribing rates of 
fare and freight over said company's railroad, or in any man- 
ner enforcing the provisions of the said act of October 14, 
1879, and that the said attorney-general might be restrained 
from instituting any suit of any kind against said railroad 
Company for the purpose of enforcing the provisions of said 
act, and for gênerai relief. 

Upon the filing of this bill a restraining order was allowed 
enjoining the défendants as prayed for. Subse^uently, on 
September 6, 1880, the défendant railroad compauy answered 
the bill, and on September 18th the railroad commissioners 
filed a demurrer thereto. 

On December 6, 1880, the complainant filed an amend- 
ment to his bill, in which he averred that, estimating the 
stock of the défendant company at $2,000,000, and taking 
into account the mortgage lien subject to which it was bought, 
and which amounted to $2,710,000, the entire cost of. the 
railroad and other property was only $14,000 par mile ; that 
the gross receipts of the Atlantic & Guif Eailroad Company 
for the last eight years, under a schedule substantially higher 
than that adopted by the Savannah, Florida & Western, were 
$983,792; that the average interest charges and expenses of 
the latter company amount to $867,242, leaving a surplus of 
only $116,550 applicable to dividends and sinking fund, and 
that allowing a dividend of 7 per cent, on the stock the net 
receipts would fall short $23,550 per annum; that the re- 
ceipts of the défendant railroad company under the schedule 
promulgated by the railroad commissioners would fail to pay 
the running expenses, the annual interest on prior liens, sub- 
ject to which the railroad was sold, by nearly $50,000 per 
annum, and the said amendment charges that the schedule; 
promulgated by said commissioners is not reasonable or just. 

On December 22, 23, and 24, 1880, the case was heard 
upon a motion for an injunction, pendente lite, in accordance 
with the prayer of the bill. Upon this motion the affidavits 
of John Screven, lately one of the receivers of the Atlantic ôs 
Gulf Eailroad Company; of W. S. Chisholm, viee-president ; 
H. S. Haines, gênerai manager, and W. P. Hardee, treasurer» 
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of the Savannali, Florida & Western Eailroad Company ; and 
of C. H. Phinizy, président of the Georgia Eailroad Company, 
were read for the complainant, and the affidavit of the rail- 
road commissioners was read in their own behalf. 

Robert Falligant, for complainant. 

Clifford Anderson, Att'y Gen., Robert Toombs, and P. L. 
Mynatt, for railroad commissioners. 

W. S. Chisholm, for Savannah, Elorida & Western Eailroad 
Company. 

Woods, C. J. The question for solution is whether the 
case made by this bill and amendment, and the afSdavits in 
support of it, entitles the complainant to the writ of injunc- 
tion as prayed for in his bill. The first inquiry that arises 
is, what are the rights of the Savannah, Florida & Western 
Eailroad Company under the law of its organization ? On 
behalf of the complainant it is averred that the railroad Com- 
pany has the right, v?ithin limits prescribed by the charter of 
the Atlantic & Gulf Eailroad Company, to fix its own sched- 
ule of freight and passenger fares, and that this right is not 
subject to législative control. 

It is settled that railroad companies are subject to législa- 
tive control as to their rates of fare and freight, unless pro- 
tected by their charters. Munn v. Illinois, 94 U. S. 113; 
Chicago Street R, Co. v. lowa, 94 U. S. 161. 

When the charter of a railroad company allows it to charge 
maximum rates of fares and freight, but the right is reserved 
to the législature to repeal or amend the charter, it may 
change the rates prescribed by the charter by establishing a 
maximum limit beyond which they shall not go. Peik v. 
Chicago, etc., Ry. Co. 94 U. S. 164. 

By the act of the législature of Georgia of February 29, 
1876, entitled "An act to enable the purchasers of railroads to 
form corporations, and to exercise corporate powers and priv- 
ilèges," under which the Savannah, Florida & Western Eail- 
road Company was organized,. it was clothed with ail the 
rights, privilèges, and immunities of the Atlantic & Gulf Eail- 
road Company. It is necessary, therefore, to inquire what 
^ere the charter rights of the latter company. It was organ- 
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ized by the consolidation of the Savannah, Albany & Gulf 
Eailroad Company and the Atlantic & Gulf Eailroad Com- 
pany, by authority of an act of the législature of Georgia, 
approved April 18, 1863. When this aot was passed, sections 
1651 and 1682 of the Code of 1863, which took effect Janu- 
ary ], 1863, were in force. The first of thèse sections de- 
clared: "Persons are either natural or artiûjial. Theiatter 
are the créatures of law, and, except so far as the law forbids, 
are subject to be changed, modified, or destroyod at the will of 
their creator; they are called corporations." The second de- 
clared: "In ail cases of private charters hereafter granted 
the state reserves the right to withdraw the franchise unless 
such right is expressly negatived in the charter." From 
thèse sections of the Code it is apparent that the rights, priv- 
ilèges, and franchises of the Atlantic & Gulf Eailroad Com- 
pany were subject to altération, amendment, or withdrawal at 
the will of the législature. This point has been expressly 
decided by the suprême court of the United States in the case of 
Railroad Co.r. Oeorgia, 98 U. S. 359. In that case it was 
beld that by the consolidation under the act of April 18, 1863, 
of the Savannah, Albany & Gulf Eailroad Company, and' 
the Atlantic & Gulf Eailroad Company, said companies were 
dissolved and a new corporation (to-wit, the Atlantic & Gûlf 
Eailroad Company) was created, and that this new Com- 
pany became subject to the provisions of the Code of Geor- 
gia above recited. 

And it has been expressly decided by the suprême court of 
Georgia that ail charters granted by the state since the adop- 
tion of the Code of 1863 are subject to the provisions of 
section 1682 above quoted. West End Co. v. Atlanta, 49 Ga. 
161. 

It must, therefore, be considered as conclusively settled 
that the right of the Atlantic & Gulf Eailroad Company to 
establish its own schedule of freight and fares within certain 
limits was subject to législative modification and oontrol. 
The Savannah, Florida & Western Eailroad Company, having 
Bucceeded to the rights and franchises of the Atlantic & Gulf 
Company, is subject to the same revisory power. 
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But, so far as the Savannah, Florida & Western Eailroad 
Company is concemed, the right of législative control over its 
franchises has been plaeed beyond ail dispute, if any remained, 
by section 8 of the act under which the company was organ- 
ized. That section déclares "that nothing in this act shall 
operate to vest in any purchaser of any railroad and its fran- 
chises any exemption from taxation existing or elaiming to 
exist in the corporation which shaU hâve been the owner 
of said railroad and its franchises, or to limit the powers of 
the législature to alter, modify, or withdraw the charter and 
franchises herein provided." 

Complainant says, however, that if the power of the légis- 
lature, under the charter of the company, to modify or with- 
draw its franchises, be conceded, yet this power is now 
restrained by that paragraph in the bill of righta of the con- 
stitution of 1877 which déclares "no grant of spécial privilège 
or immunities shall be revoked, except in such manner as to 
work no injustice to corporatôrs or creditors of the incorpora- 
tion." Paragraph 3, § 3, art. 1, Constitution 1877^ 

This présents the question whether the act of October 14, 
1879, under which the railroad commissioners assume to 
act, revokes any of the privilèges and immunities of the de- 
fendant railroad company in such manner as to work injus- 
tice to the corporatôrs or creditors of the corporation. That 
act forbids the railroad corporations of the state, including 
the défendant railroad company, from charging unfair and 
unreasonable rates of freight and fare, or making unjust dis- 
criminations for the transportation of passengers and freights ; 
and provides for the appoiritment of a commission to prescribe 
reasonable and just rates of freight and passenger tarifEs, to be 
observed by ail the companies doing business in this state on 
the railroads thereof. There is certainly nothing in this act 
hostile to the paragraph in the bill of rights just referred to. 
The franchise of the défendant company is to fix its own rates 
of freights and fares within certain limits, subject to the revi- 
sory powers of the législature. It has never had absolute right 
to establish its own schedule of freights and farea. The right 
to fix its rates of charges has always been subordinate to leg- 
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islative contiol. Ho-w, then, can an attempt on the part of 
the législature to regulate the charges of the défendant Com- 
pany be considered as an attempt to revoke the spécial priv- 
ilèges and immunities of the company ? But this clause in 
the bill of rights must be read in connection with paragraph 
1, of § 2, of art. 4, of the constitution, which confers upon 
the législature the power and authority of regulating railroad 
freights and tariffs, and makes it the duty of the législature 
to prohibit railroads from charging other than just and rea- 
sonable rates. 

The législature, in the act of October 14, 1879, supra, has 
merely forbidden the railroad companies from exacting more 
than fair and reasonable rates for the transportation of 
freights and passengers, and has attempted, through a com- 
mission, to prescribe what are just and reasonable rates. 
Upon its face there can be no constitutional objection to this 
législation, excepting on the assumption that it is one of the 
spécial privilèges and immunities of the railroad companies 
to charge unjust and unreasonable freight rates and fare. 

But it is urged by complainant that the rates prescribed by 
the commissioners under authority of the législature are not 
just and reasonable, but are oppressive, and destructive of the 
value of the prOperty of the railroad companies. Assuming 
for the présent that the législature had the constitutional 
right to delegate the power of prescribing irates to a commis- 
sion, and that the schedule established by it is the sohédule 
of the législature, the question is then presented: Whereîdoes 
the power réside to déclare what are just and reasonable rates ? 
Is it a judicial or législative question? It seems to me that 
section 2 of article 4 of the constitution, by its very terme, con- 
fers that power on the législature. It déclares — First, "the 
power and authority of regulating railroad freights and pas- 
senger tariffs, preventing unjust discriminations, and requir- 
ing reasonable and just rates of freight and passenger tar- 
iffs, are hereby conferred on the gênerai assembly, whOse duty 
it shall be to pass laws to regulate freight and passenger tar- 
iffs, to prohibit unjust discrimination, and to prohibit said 
roads from charging other than just and reasonable rates." 
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How a délégation of power to déclare what is just and rea- 
sonable could be more plain and explicit, it is diflScult to see. 
It is not conferred on the courts; the railroad companies bave 
no part or lot in the décision of tbe question; but the consti- 
tution déclares "it is hereby conferred on the gênerai assem- 
bly." But even when there is no such oonstitutional pro- 
vision as exists in this state, it bas been held that "where 
property bas been clothed with a public interest, the législature 
may fix a limit to that which shall in law be reasonable for 
its use. This limit binds the courts as well as the people. 
If it bas been improperly fixed, tbe législature, not the courts, 
must be appealed to for tbe change." Peik v. Chicago, etc., 
Ihj. Co. 94 U. S., 1,64; Munn v. Illinois, 94 U. S. 113. 

Looking, therefore, at the several clauses of the constitu- 
tion which bear upon the subject, it cannot be said by the 
railroad companies that an attempt by the législature to pre- 
scribe reasonable rates for the transportation of freights and 
fares is a revocation of any of their spécial privilèges or im- 
munities. In my .judgment the clause of the constitution 
now under considération was not meant to limit the power of 
the législature over the subject of freights and fares, which is 
fully treated in section 11, art. 14, but was intended to pro- 
tect the incorporators and creditors of the corporation from 
the results which at common law foUowed the revocation of 
tbe charter of an incorporated company, which were that its 
realty reverted to the graptors and its personalty escheated to 
the state. 

The complainant allèges that when the bonds and the 
mortgage to secure the. same, subject to which the défendant 
company bought the railroad and other property of the Atlan- 
tic & Gulf Company, were executed, the state of Georgia was 
tlje^owner of 10,000 shares of the stock of the latter company, 
ajid this stock voted in favor of the issue of the bonds and 
the exécution of thei mortgage; that the bonds bore 7 per 
cent, annually, and are to fall due July 1, 1877; that the 
property was conveyed bythe mortgage or trust deed to a 
trustée, with t^e power upon default of the payment of inter- 
est to take possession and operate the road and pay first 
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expenses; second, prior liens; third, interest and principal 
of the bonds ; and, fourth, the residue to the corporation ; but 
uhtil default the company was to manage tbe property in- 
stead of the trustées. And he claims that the reserved right 
of modification or repeal does not apply when such modifica- 
tion will iinpair a contract like this made by the state her- 
self. To this there are two answers. In the first place, the' 
state made nb contract -when the Atlantic t& Gulf Eailroad 
Company issued its bonds and executed its mof tgage to secure 
this. The bonds and mortgagé were the contracts of the 
Company, and not of its stockholders. Secondly, the pur- 
ehasers of the bonds took them subject to the power bf the 
state to regulate the rates of freight and fares. The state 
hever, either by express or implied contract, agreed that this 
power should not be exercised. The purchasers of bonds took 
the risk of the validity of the company to do business enough' 
under the provisions and restrictions of its charter; and sub- 
ject to the right of the législative revision topay the prinei-- 
pal and interest oii the bonds. 

The eomplainani next insists that paragraph 1, § 2, art. 4, 
of the constitution of Georgia, requires thé gênerai assembly 
itself to regulate railroad freights and passenger tariffs, and 
prohibit unjust discriminations on the railroads of the state,- 
and prohibit them from charging other than jiist and reason- 
able rates, and that the délégation of this duty to thèse fail-i 
road commissioners is not warranted by the constitution. 
The argument is that the act of October 14, 18T9, delegates 
to the railroad commission législative power which by the 
constitution is conferred exclusively upon the législature. 
The paragraph of the constitution which authorizes and rè- 
quires the action of the gênerai assembly on this subject does 
not, in terms, require that body to presoribe the rates of 
freights and fares. It is required "to pass lawsto regulate 
freight and passenger tariffs." It has, in performance of this 
duty, declared that the rates charged by the railroad com- 
panies should' be just and reasonable, and appointed a com- 
mission to fix the maximum of ' just and reasoiiable rates, 
bèyond which the railroad companiea shall not go. This 



656 FEDERAL BBPORTER. 

action seems to fall strictly within the tenns of the authority 
on which it is based. If, however, the power conferred on 
the commissioners can only be exercised under the constitu- 
tion by the législature, the act conferring such powers must 
be declared void. A somewhat careful considération of this 
point satisfies me elearly that the duties imposed by the act 
upon the commissioners are not législative, and are not nec- 
essarily to be performed by the législature. If the act had 
declared that no railroad company should charge other thau 
]ust and reasonable rates, and that the board of directors of 
every railroad company in the state should prescribe maxi- 
mum charges, which should be posted at each station, and 
beyond which the ticket and freight agents of the companies 
should not go, it could not reasonably be claimed that the 
directors were clothed with législative power. Is the case 
altered when the gênerai assembly, instead of making the 
board of directors the body to fix maximum rates, appoints 
an independent, and, it is fair to présume, a more impartial 
body for that purpose ? The nature of the duty discharged is 
not changed by a change in the person or persons on whom 
the duty is imposed. 

It is a familiar rule of constitutional construction that a 
grant of législative power to do a certain thing, carries with 
it the power to use ail proper and necessary means to accom- 
plish the end. McCullough v. Maryland, 4 Wheat, 316. 

The gênerai assembly of Georgia is expressly required by 
paragraph 1, § 2, art. 4, to pass laws from time to time to 
regulate freight and passenger tariffs, and to prohibit unjust 
discrimination, and the charging of unjust and unreasonable 
rates by the railroad companies of the state. The fixing of 
just and reasonable maximum rates for ail the railroads in 
the state, is elearly a duty which cannot be performed by the 
législature unless it remains in perpétuai session, and dévotes 
a large portion of its time to its performance. The question, 
what are just and reasonable rates ? is one which présents 
différent phases from month to month, upon every road in 
the state, and in référence to ail the innumerable articles and 
products that are the subjects of transportation. This ques- 
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tion can only be satisfactorily solved by a board which is in 
perpétuai session, and whose time is exclusively given to the 
considération of the subject. 

It is obvions that to require the duty of prescribing rates 
for the railroads of the state to be performed by the gênerai 
assembly, consisting of a senate with 44 members, and a 
house of représentatives with 175, and which meets in regu- 
lar session only once in two years, and then only for a period 
of 40 days, would resuit in the most ill-advised and haphaz- 
ard schedules, and be productive of the greatest inconvenience 
and injustice, in some cases to the railroad companies, and 
in others to the people of the state. It is impracticable for 
such a body to prescribe just and reasonàble rates. To insist 
that this duty must be performed by the gênerai assembly 
itself, is to defeat the purpose of that clause of the constitu- 
tion under considération. 

The view taken by complainant would preclude the légis- 
lature from the use of the necessary means and agencies to 
accomplish what it is required by the constitution to do. The 
congress of the United States gives to congress the power to 
levy and collect taxes j but this does not require congress 
itself to assess the property of the tax payer, and collect the 
tax. The constitution of Georgia clothes the gênerai assem- 
bly with the power of taxation over the whole state, and 
requires taxes to be assessed upon ail property ad valorem. 
But this does not require the législature to investigate through 
its committees or otherwise, and déclare by an act the value of 
every pièce of property in the state subject to taxation. 

A familiar instance of the use of agencies by the législature 
for the exercise of the power vested in it by the constitution, 
is found in the création of municipal corporations, and of the 
powers of législation which are commonly bestowed upon 
them. The bestowal of such powers is not to be considered 
as trenching upon the maxim that législative power is not to 
be delegated, sinee that maxim is to be understood in tha 
light of the immémorial practice of this country and England, 
which bas always recognized the propriety of vesting in 
municipal corporations certain powers of local régulation in 

v.5,no.8— 42 
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respect to whioh the parties immediately içterested may fairly 
be supposed more compétent to judge of their needs than any 
central authority. Cooley on Constitutional Limitations, 143 ; 
City of Patterson v. Society, etc., 2é N. J. 385; Cheany v. Hoo- 
ser, 9 B. Monroe, 330; Berlin v. Oorham, 34 N, H. 266. 

Even 80 grave a inatter as taxation bas always in the state 
of Georgia even without spécial constitutional provision been 
delegated to cities, towns, and county organizations. Bruns- 
wicky, Finney, 54 Ga. 317 ; Powers v. Dougherty Co. 23 Ga. 65. 

The rule applicable to the délégation of power by a légis- 
lature is laid down with great clearness in the case of the 
Cincinnati, etc., R. Co. v. Clinton Co. 1 Ohio, St. 77. 

The true distinction, therefore, is between the délégation 
of power to make the law which necessarily involves a dis- 
crétion as to what it shall be, and conferring an authority or 
discrétion as to its exécution to be exercised under and in pur- 
suance of the law. The first cannot be done; to the latter 
no valid objection can be made. 

The constitution of the state of Illinois, article 4, § 1, 
déclares that "the législative power should be vested in a 
gênerai assembly, which shall consist of a senate and house 
of représentatives," etc. Article 13, § 7, of the same consti- 
tution, declared that "the gênerai assembly shall pass laws 
for the inspection of grain for the protection of producers, 
shippers, and receivers of grain." The législature of Illinois, 
with this constitutional provision in force, passed an act to 
establish a board of railroad and warehouse commissioners. 
This board was empowered to fix the rate of charges for the 
inspection of grain, and the manner in which the same should 
be coUected, and to fix the amount of compensation to be paid 
the chief inspecter and other of&cers, etc. It was objeoted that 
this was an unwarrantable délégation of législative power. 
But the suprême court of that state held that the right to pass 
inspection laws belonged to the police powers of the govern- 
ment, and the législature had the authority to arrange the dis- 
tribution of said powers as the public exigencies might require, 
apportioning them to local jurisdictions as the law-making 
power desraed appro2iriate, and comraitting the exercise of the 
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residue to officers appointed as it might see fit toorder, and that 
it was important for the général assembly to delegate to a 
commission the power to control the subject of the inspection 
of grain, and to prescribe what fées should be charged for 
the inspection of grain, and regulate them from time to time 
as circumstances might require. 

The court says: "The principles repeatedly recognized by 
this and otlier courts of last resort, that the gênerai assembly 
may authorize others to do things which it might properly 
yet caanot understandingly or advantageously do itself, seems 
to apply -with peculiar force to the ûxing of the amount of 
inspection fées so as to adjust them properly with référence to 
the expenses of inspection." See, also, Police Comviissionersy. 
Louïsville, 3 Bush, 597; The People v. Shepperd, 36 N. Y. 
285; The People v. Pinchney, 32 N. Y. 377; Bush v. Ship- 
man, 4 Seam. 186; Trustées v. Tatman, 13 111. 27; County of 
Richland v. County of Lawrence, 12 111. 1 ; Coimnonwealth y. 
Duquel, 2 Yates, 493. 

By the authority cited it is held that even if the power con- 
ferred on municipal corporations or spécial commissions be 
législative or gttasi-legislative, still it is within the discrétion 
of the législature to coufer it. My conclusion upon this point 
is, therefore, that the act of October 19, 1879, is not uncon- 
stitutional by reason of a délégation to the railroad commis- 
sioners of législative power. 

It is ciaimed that the law is unconstitutional, because, by 
declaring that the schedule of rates established by the com^ 
missioners shall be held and taken in ail the courts as suffis 
cient évidence that the rates therein fixed ave just and 
reasonable, it deprives the railroad companies of their constitu- 
tional right to a trial by jury. In this provision the législa- 
ture has exercised the power, exercised by ail the législatures,, 
both fédéral and state, of prescribing the effect of évidence, 
and it has done nothing more. Even in criminal cases con- 
gress has declared that certain factsproven shall be évidence 
of guilt. For instance^ in section 3082 of the United States 
Eevised Statutes, it is provided that whenever, on an indict- 
ment for smuggling, the défendant is shown to be in posses- 
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sion of smuggled goods, "such possession shall be deemed 
évidence suffieient to authorize a conviction, unless the de- 
fendant shall explain the possession to the satisfaction of the 
jury," The statute bocks are full of such acts, but it has 
never been considered that this impairs the right of trial by 
jury. 

But, even if this provision of the act under considération 
were unconstitutional, it would not render inoperative the 
other sections of the statute, from which this provision can 
be easily removed, and yet leave the main objeet and purpose 
of the law unimpaired, Packet Co. v. Keokuk, 95 U. S. 80. 

It is next insisted that the raiiroad commissioners' act is 
unconstitutional, because it violâtes that déclaration of the 
bill of rights, paragraph 1, § 3, which déclares "private prop- 
erty shall not be taken or damaged for public uses without 
just and adéquate compensation being first paid. " This clause 
is a régulation of the exercise of the state's right of eminent 
domain. An act attempting to fix just and reasonable rates 
of freight and fares upon the raiiroads of the state can hardly 
be considered as taking or damaging the property of the raii- 
road for public use. The objeet of the law is to regulate the 
charges which the corporation may make in the use of its 
own property for its own purposes. It does not take it or 
damage it for public use. The act was passed because its 
passage was expressly enjoined by the constitution. It does 
not become obnoxious to the constitutional provision under 
considération, and become a taking or damaging of private 
property for public use, because ail the rates fixed are not 
just and reasonable, or because they are thought so by the 
rcailroad companies. 

Again, the act under considération is alleged to be uncon- 
stitutional because obnoxious to paragraph 11, § 1, art. 1, of 
the constitution, which déclares, "Protection to person and 
property is the paramount duty of the government, and shall 
be impartial and complète;" and of paragraph 3, § 1, art. 1, 
which déclares that "no person shall be deprived of life, lib- 
erty, or property without due process of law." When it is 
remembered that thèse paragraphs are referred to a law, the 
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only purpose of -which is the performance by the législature 
of its constitutional duty to prohibit unjust discriminations 
and unjust and unreasonable charges by the railroads of the 
state, it is difficalt to aee how they are pertinent to the 
matter. 

In Munn v. Illinois, 94 U. S. 113, it was held tbat the lim- 
itation by législative enactment of charge for services ren- 
dered in public employment, or for the use of property in 
which the public bas an interest, does not deprive the owner 
of his property without due process of law. Neither can it be 
said that it is a déniai of impartial and complète protection 
to property. 

It is next insisted that the law is one of "a gênerai nature," 
but that it does not bave a uniform opération throughout the 
state, as required by paragraph 1, § 4, art. 1, of the constitu- 
tion of the state. The act assailed is an act affecting rail- 
road companies only, and it is designed to hâve uniform 
opération on them throughout the state. Its purpose is to 
require ail such companies in the state to charge just and 
reasonable rates, and to prohibit unjust discrimination by 
them. To give the law a uniform opération it is not neces- 
sary that it should presoribe the same rates for ail the rail- 
road companies. It might as well be claimed that the légis- 
lature, in framing an act to regulate toU-bridges, must 
prescribe the same rate of toll for every bridge in the state; 
otherwise the act would not bave a uniform opération. The 
ingenuity of counsel bas brought into the case thèse varions 
paragraphs of the constitution in the hope that the railroad 
commissioners' act might be impaled on some one of them. 
I hâve considered them ail. Most of them bave but a very 
remote application to the law; some of them hâve already 
been considered by the suprême court of the United States in 
Munn V. lUinois, and Peik v. Chicago, 94 U. S. supra, and 
decided to bave no control over similar législation. 

The act of the législature, if constitutional, may be con- 
sidered unwise or even oppressive ; but even if it is the remedy 
is not with the court, but with the législature. If the gênerai 
assembly in its passage were acting within the scope of its 
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constitutional power, no màtter how cruel and unjust the law 
may be, the court cannot apply the remedy. There is nothing 
in the act complained of whieh indicates a disposition on the 
part of the législature to oppress the railroad companies. It 
appears to be rather an attempt in good faith to discharge a 
duty imperatively demanded of the législature by the state 
constitution. The complaint is not so much against the légis- 
lature as against the railroad commiesioners. Their admin- 
istration of the law is charged to be oppressive and unjust tO' 
the railroad company in whioh the complainant is a stock- 
holder. It is alleged that the schedule of rates fixed by the 
commis sioners for said railroad is, if adhered to, destructive 
to the railroad property and ruinons to its creditors and stock- 
holders. The évidence submitted upon this point by the 
complainant, consisting of the affidavits of Mr. Haines, th& 
gênerai manager of the défendant railroad company, and 
others on the one side, and the affidavit and reports and cir- 
culars of the railroad commissioners on the other, is very 
conflicting and irreconoilable. It is not so much a conflict as. 
to the îacts as it is in matters of judgment and inferences 
from facts. One thing is made clear to my mind by the évi- 
dence. It is that there has been an honest and painstaking 
effort on the part of the commissioners to perform their duty 
under the law firmly and justly. The différence between thfr 
railroad commissioners and thë officers of the Savannah, 
Florida & Western Eailroad Company is an honest differencfr 
of judgment, The company put the présent investment in 
its road at $4,710,000, and claimed that a profit of 10 per 
cent, per annum would be just and reasonable. The commis- 
sioners placed the value of the investment at $4,000,000, and 
a just and reasonable profit thereôn at 8 per cent. The rail- 
road company estimated its annual expenditure for main- 
taining and operating the road at $700,000. The commis- 
sioners were of opinion that |550,000 would suffice, witb 
good management and proper economy. The oflScers of the 
railroad company déclare that the rates fixed by the commis- 
sion will so reduce its income that it will not suffice to pay 
the running expenses of the road and the interest on its bonded 
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debt, leaving nothing for dividends to its stockholders. The 
yailroad commissioners assert that their schedule was framed 
-to produce 8 per cent, income on the value of the road af ter 
paying cost of maintenance and running expenses. Which 
view is the correct one, it is. impossible to décide from the 
«vidence submitted, There is, however, a conclusive way^ 
and it aeems to me it is the only one, by which this controversy 
can be settled, and that is by experiment. A réduction of 
railroad charges is not always followed by a réduction of either 
grosB or net income. It can soon be settled which is right— 
the railroad company's officers or the railroad commission — in 
their view of the effect of the commission's tariff of rates, 
by allowing the tariff to go into opération. If it turns oitt 
that the views of the railroad company are correct, and that 
the schedule fixed by the commission is too low to afford a 
fair return upon the value of the road, the remedy is plain ; 
for the law makes it the duty of the commissioners "from time 
io time, and as often as circumstances may require, to change 
and revise said schedules." : 

This duty the commissioners stand ready to perform, as 
"they testify by their affidavît on file in this case. In short, 
they constitute a permanent tribunal, where the complaints 
of the railroad oompanies of any action of the commissioners 
can be made and heard, and any wrong sufEered thereby cor- 
i^ected. In their affidavit on file the commissioners say that 
they "accompanied their action by ciroulars indicating their 
readiness to review their action upon the présentation of suf- 
ficient daia. The commission may hâve erred in its judg- 
ment. There was room for honest error. There was a 
différence of view in the commission itself as to the proper 
percentage to be added on the standard tariff rates. But 
there was no intention to wrong any interjest, nor to adhère 
to any error when shown to be such. * * * The circulars 
jnodifying rates on theshowingof the railroads illugtrate8!|;he 
désire of the commission to conform by doser and yet'qkiser 
a,pproximation to improved information. " . 
, The railroad company, after testing the results of the 
echediileof rates fixed by the commissioners, and findingit 
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to be unjust and unreasonable, can apply to the commission- 
ers for redress. If redress is denied them there, they can 
apply to the législature for relief. Believing the law under 
which the commissioners are appointed to be within the con- 
stitutional power of the législature, the redress must corne 
either from the commissioners or the gênerai assembly ; it is 
not in the power of this court to give relief. As remarked 
by Mr. Justice Swayne, in Gilman v. Philadelphia, 3 Wall. 
713 : "Many abuses may arise in the législation of the stateri 
which are wholly beyond the reach of the government of the 
nation. The safeguard and remedy are to be found in the 
vii-tue and intelligence of the people. They can make and 
unmake constitutions and laws, and from that tribunal there 
is no appeal. If a state exercise unwisely the power hère in 
question, the evil conséquences will fall chiefly on her own 
citizens. They hâve more at stake than the citizens of any 
other state." 

It has been the policy of Georgia, at least since January 1, 
1863, to grant no charter which should not be subject to 
revision or repeal by the gênerai assembly. Whether wise 
or unwise, this policy has been einbodied in the constitution 
of 1877. It was clearly the purpose of the people, in the 
adoption of that revision of the organic law, to keep the 
charges of the railroad companies of the state within législa- 
tive control. They were not satisfied with the rules of the 
common law on this subject. The act of October 14, 1879, is 
but the practical expression of the will of the people of the 
state as embodied in their organic law. It is the exercise of 
a right which they hâve been careful to reserve, and subject 
to which the défendant company were allowed to exist as a 
corporation. 

My conclusion is that the act of the législature of Georgia, 
approved October 14, 1879, entitled "An act to provide for the 
régulation of railroad freight and passenger tariffs in this 
state," etc., etc., is not in violation of either the constitution 
of the United States or of the state of Georgia; that under 
the constitution of Georgia power and authority is conferred 
on the législature to pass laws to regulate freight and pas- 
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senger tariffs on railroads, and require reasonable and just 
rates, and it is its duty to pass suoh laws, that it may pre- 
Bcribe such rates, either directly or through the intervention 
of a commission ; and that the question whether the rates pre- 
Bcribed by the législature, either directly or indirectly, are 
just and reasonable, is a question which, under the constitu- 
tion, the législature may détermine for itself. 

It results from thèse conclusions that the motion for in? 
junction pendente lite must be denied, and the restraining 
order heretofore allowed must be di&solyed; and it will be so 
ordered. 



Dakin and another, Adm'rs, etc., v. Union Pao. Et. Co. 
and others. 

(Circuit Court, 8. D. NeiB York. Decemher 28, 1880.) 

1. EquiTABUîi Relief— Damages. 

Where the entire ground for équitable relief fails, a bill oanncit be 
retained in equity for the recovery of damages. 

2. DHanjBKEE — Plba of C!o- Défendant 

The demurrer of one défendant cannot be held to be overruled by 
the plea of a co-defendant.— [Ed. 

In Equity, Demurrer. 

B. L. Andrews and J. K. Porter^ for plaintiffs. 

A. H. Holmes and J. F. Dillon, for défendants. 

Blatchfobd, C. j. a gênerai demurrer to the amended 
bill in this case is put in by the Union Pacific Eaiiway Com- 
pany, the Union Pacific Eailroad Company, and the Denver 
Pacific Eaiiway & Telegraph Company, for want of equity. 
A gênerai demurrer to said bill is also put in by Jay Gould 
for want of equity. Thèse demurrôrs must be allowed. It 
appears, by the face of the certificate on which the plaintiffs' 
claim is based, that the shares of stock named in it are sub- 
jeot to asseasment. It is not alleged that anything bas ever 
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been paid by any one on J. C Stone's sabscription, which i? 
represented by said certificate, much less that the 8ul)scrip- 
tion bas been paid in fuU. The plaintiffs ask to hâve f ull- 
paid stock in place of this mère subscription to stock, with- 
out showing the payment of anything for the subscription, or 
offering now to pay anything. This defect strikes at the root 
of the équitable relief asked for. Moreover, the bill shows 
that one Hallett claimed an interest in the shares named in 
said certificate, and that Stock was issued to him to the 
amount of the shares named in said certificate, which stock 
so issued is recognized as valid by the corporations sued 
herein. Yet the persons now holding said stock are not made 
défendants. The bUl makes such a case that the plaintiffs 
can bave no place as holders of stock without displacing 
those who represent the stock so issued to Hallett. As the 
entire ground for équitable relief fails, the bill cannot be re- 
tained to recover damages. If the plaintiffs bave a claim 
for any damages they must sue at law. 

Jay Gould has been made a défendant since the suit came 
into this court. Spécifie relief is asked against him by the 
araendéd bill, which was not asked in the complaint'in the 
state court. He demurs for want of jurisdiction, becausè he 
is a citizen of the same state with the plaintiffs. This 
demurrer is allowed. The Kansas Pacific Eailway Company 
has filed a paper which calls itself "the plea and answer in 
support thereof." Then foUows what is announced as a plea, 
but is really an answer, which admits certain allégations of 
the bill, and makes certain averments, and then "dénies each 
and every other allégation or averment in the amended bill of 
complaint herein contained, not hereinbefore specifically ad- 
mitted or denied." The answer thus covers the whole bill. 
Then foUow several pleas, which are pleaded in bar to the 
whole bill. The plaintiffs more for an order that the demur- 
rer of the Union Pacifie Eailway Company (by which is 
ineant the demurrer of that company and the other two 
companies who join in the eame demurrer) be declared to be 
orerruled by the pleas of the Kansas Pacific Eailway Com- 
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pany. No authority is cited for the proposition that the 
domurrer of one défendant caji be held to be overruled by the 
plea of another défendant, and no argument is offered in sup- 
port of the motion. It is denîed. 

The plaintifïs also move for an order that the plea of the 
Kansas Pacific Eailway Company be overruled fya the ground 
that the answer covers the whole bill, and that the pleas in 
bar pray judgment whether the said défendant shall be com- 
pelled to make any further answer to the amended bill. On 
the authority of the cases of Ferguson v. O'Harra, Pet. G. Q. 
E. 493 ; Stearns y. Page, 1 Story, 20i; and liages v. Dayton, 
18 0. G. 1406, the motion must be granted, and the plea 
must be stricken out. 

Thé demurrers allowed are allowed with costs, but the 
plaintiffs may, under rule 55 in equity, move for leave to 
amend their bill. 



BuELEiGH, Executrîx, etc., v. The Town of Eoohesteb. 
[Circuit Court, E. D. Wisconsin. January, 1881.) 

1. Towi? Bonds— BoARD op Supbbvisors — Présomption as to Isscï. 

A statuts provided that certain town bonds were to be signed by 
the chairman of the board of supervisors, and countersigned by the 
town clerk. Udd, where such bonds appeared to hâve been issued in 
strict conformity with the requirements of the statute, that the pre- 
sumption would be that they were issued under the authority of the 
board of supervisors. 

2. Same— Negotiablb Instruments. 

Certain instruments, not under seal, called "town of Rochester 
bonds," declared that the town had caused thèse présents to be signed 
by the chairman of the board of supervisors, and countersigned, as re- 
quired, by the town clerlc thereof ; and the f orm of the obligation was 
that the town of Rochester is justly indebted and promises to pay to the 
order of the Fox River Valley Railroad Company the sum of $500, with 
interest as set forth in the coupons. Held, under the décisions of the 
suprême court of the United States, that thèse instruments were es- 
sentially promissory notes of the town of Rochester, and negotiable 
as such liks ordinary promissory notes under the law merchant. 
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3. Bame—Validitt— Change op Judiciaz Rulino. 

Hdd,fuHher, that if such bonds constituted a valid contract when 
made, as the law and the constitution were tben expouuded by the 
suprême court of the state, that it did not cease to be such because 
the higheat court of the state had afterwards changed its ruiing. 

Odplce V. Œty of Dubuque, 1 Wall. 175. 

4. 'WiscoiisiK— Statutb! of Limitations.— [Ed. 

Deummond, g. J. The law and facts of this case, by stipu- 
lation between the parties, bave been left to the court. The 
suit was originally brought in the state court, and transferred 
to this court. It is an action on four bonds of $500 each, 
numbered 5, 6, 7, and 8, issued by the défendant, and made 
payable to the Fox Eiver Valley Eailroad Company, on the 
first of November, 1856, under the authority of an act of the 
législature of March 15, 1856, and found in chapter 138 of 
the Local and Private Laws of Wisconsin of that year. That 
act authorized several towns in the county of Eacine, Eoches- 
ter among others, to subscribe to the capital stock of the Fox 
Eiver Valley Eailroad Company, and pay for the same, in the 
bonds of the town, — the town of Eochester, — the sum of $15,- 
000. The only objection taken to the bonds as not being in 
accordance with the statute is that they do not appear to 
hâve been issued by the board of supervisors. The seventh 
section of the statute declared that the bonds were to be 
signed by the chairman of the board of supervisors, ànd 
eountersigned by the town clerk ; and thèse bonds appear to 
be strictly in conformity with the requirements of the statute; 
and the presumption must be that they were issued under the 
authority of the board of supervisors. 

John M. Thompson was a contractor on the railroad, and 
thèse bonds were indorsed and transferred to him by the rail- 
road Company in payment for work done upon the road. 
There is much confliet in the testimony as to the subséquent 
disposition and ownership of thèse bonds. They were at one 
time held by the Bank of Alfred, Maine, as collatéral security 
for a loan made to Thompson; and in conséquence of that 
indebtedness being discharged or satisfied by Jeremiah M. 
Mason, the bonds appear to bave come into his hands. 
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Although Thompson used the bonds as his own, and gave 
them as collatéral security to the bank, he claims that they 
really belonged to his wife ; and it appears f rom the testi- 
mony, oral as well as written, that in some transactions 
which she had with Mason she was regarded as the owner of 
the bonds. Thompson, who has been examined as a witness, 
claims that he or his family, his wife being dead, and he 
being her représentative, still retains an interest in the bonds; 
but I think the weight of the évidence must be considered to 
be in favor of the conclusion that he and his wife parted with . 
their interest in the bonds as early as 1868, and that the 
entire ownership of the bonds was in Mason when he trans- 
ferred them to John H. Burleigh, through the agency of John 
Hall, in the faU of 1875. 

Thompson insists that by an arrangement between himself 
and Mason, there still being a joint ownership between them 
in the bonds, they were transferred to Burleigh without his 
really having any interest in them, but simply for the pur- 
pose of their being in the hands of a bonafide holder, without 
any notice of the judicial proceedings which hadtaken place in 
relation to them in the courts of Wisconsin, to which référence 
will presently be made ; but I think that the évidence in opposi- 
tion to this claim of Thompson is so strong that the court 
must find that Burleigh became the real and not the mère 
colorable owner of the bonds. Mr. Hall states explicitly that 
as the agent of Mason he sold the bonds to Burleigh at 25 
cents on the dollar, received the money, or its équivalent, and 
turned it bver to Mason ; and the fact that Burleigh, in July, 
1876, paid to Mr. Carpenter $500, as his counsel, to prose- 
cute the suit in his name on thèse bonds, and that there is 
no satisfactory évidence that this money was ever returned 
to him, either by Mason or Thompson, shows that he con- 
sidered himself the real and not the nominal owner of the 
bonds. Whether Mason, at the time that he first purchased 
thèse bonds, knew what had taken place in the courts of 
Wisconsin, is not, perhaps, entirely clear. He says posi- 
tively that he had no knowledge whatever upon the subject. 
Thompson asserts, with equal confidence, that he had full 
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knowledge. But, however this may be, there is no trust- 
worthy évidence that this knowledge was brought liome to 
Burleigh at the time he purchased the bonds in the fall oi 
1875. 

A Buit was commenced in 1859 in the circuit court of 
Eacine county, Wisconsin, the object of which was to obtain 
a decree of the court declajing that thèse bonds were void, 
for the reason that at the time they were issued the law of 
1856 had not been published, and therefore had not taken 
effect as an operative statute. In that case the town of 
Eochester, the Alfred Bank of Maine, and John H. Thomp- 
son were parties, service being had in Wisconsin upon the 
président of the bank and upon Thompson. They were made 
parties upon the ground that Thompson was the owner of the 
bonds, and had pledged them as collatéral security for the 
payment of the debt which he owed to the Alfred Bank. The 
circuit court of Pacine county decreed that the bonds were 
inoperative and void, and that decree was affirmed by the 
suprême court of Wisconsin in the case reported in 13 Wis. 
432, (State v. McArthur.) This decree is admitted by the 
counsel of the plaintiff to be binding upon the Alfred Bank 
and upon Thompson, but it is denied that it is upon Mason 
or upon Bvarleigh. It should be stated that before Mason 
transferïed thèse bonds to Burleigh he brought a suit in his 
own name in Wisconsin upon them, which was afterwards 
dismissed, for reasons which are not very fully or satisfactorily 
explained, although it is insisted by the défendant that the 
reason was because Mason was in no better condition in rela- 
tion to thèse bonds than Thompson, as he had taken them 
with fuU knowledge of the decree of the Wisconsin courts. 

Varions defenoes bave been set up in opposition to plain- 
tiff's case. It is elaimed, in the first place, that Burleigh was 
not the real owner, and that in any event he was only a part 
owner of thèse bonds, Thompson, or his family, being jointly 
interested with him ; and under the laws of Wisconsin, which 
require that the party reaUy in interest should only bring suit, 
the plaintiff 's action is not maintainable ; but, as already 
stated, this objection must fail, because, under the évidence 
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as tlie court finds it, neither Thompsoii nôr his family had any 
interest in thèse bonds. 

It.is insisted, in the second place, that the; court has no 
jurisdiction of the cause, that objection being taken for the 
£rst time on the hearing. It is said th^t although this action 
was transferred from the state to the fédéral court under the 
second section of the act of 1875, that the transfer could not 
hâve been made unless the court -would hâve had jurisdiction 
under the first section of that act. But conceding, for the 
sake of the argument, that that is th,e true construction of the 
act of 1875, I am of the opinion that the instrumenta upon 
which this suit is brought are, under the décisions of the 
suprême court of the United States, essentially promissory 
notes of the town of Eochester, and negotiable as such like 
ordinary promissory notes under the law merchant. It is 
true that they are called "town of Eochester bonds," but they 
are not issued under the seal of the town, nor indeed is there 
any seal whatever. It is simply declared that the town has 
caused thèse présents to be signed by the chairman of the 
board of supervisors, and countersigned, as required, by the 
town clerk thereof, and the form of th,e obligation is that the 
town of Eochester is justly indebted and promises to pay to 
the order of the Fox Eiver Valley Eailroad Company the sum 
of $500, with interest as set forth in the coupons. 

It is claimed, in the third place, that the judioial proceed- 
ings which hâve taken place in Wisconsin upon the bonds 
are conclusive upon the plaintifi, and that as the circuit and 
suprême courts of Wisconsin hâve f ound that they were invalid, 
this court must also so find. By the constitution of Wisconsin, 
in force at the tiriie this statute became a law, it was re- 
required, before any gênerai law took effect, that it should be 
published ; and as there is nothing to show this law was pub- 
lished until the time certified by the secretary of state, on the 
third day of December, 1856, the argument is, and was, in the 
case already referred to, decided by the suprême court of 
Wisconsin, that this law had not taken effect. In view of 
this requirement of the constitution of Wisconsin, an act of 
the législature had been passed, which was in force at the 
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time tliat the act of March 15, 1856, was passed, directing 
the secretary of state and the attorney gênerai to classify the 
varions laws; and, in pursuance of that requirement, the 
secretary of state and the attorney gênerai classified this law 
as a local act, thereby not putting it in the claas of gênerai 
laws, as named in the constitution of the state. But prier 
to the décision of the case of The Town of Rochester v. Alfred 
Bank, 13 Wis. 483, the suprême court of the state had held 
that a case like this was a gênerai law, and came within the 
terms of the constitution. State v. Léon, 9 Wis. 279 ; Clark 
V. Janesville, 10 Wis. 136. Thèse décisions were followed in 
the case decided upon thèse bonds. If this were an opea 
question, I should think there was great force in the position 
originally taken by counsel in the Wisconsin cases, that a 
law like this could hardly be said to be a gênerai law within 
the meaning of the constitution. It applied only to the 
towns of Burlington, Eochester, Waterford, Norway, in the 
eounty of Eacine, and the town of Muskego, in the county ol 
Waukesha. But, however this may be, the question is 
whether, under the case of Havermeyer v. lowa County, 3 
Wall. 294, the plaintiff is foreclbsed by the décision of the 
suprême court of Wisconsin in the case reported in 13 Wis. 
483. In the Havermeyer Case, the suprême court decided 
that, at the time thèse bonds were issued, the law, as held by 
the suprême court of Wisconsin, was not a gênerai law, and 
so did not corne within the language of the constitution ; and 
that the principle deolared in the case of Gelpke v. City oj 
Dubuque, 1 WaU. 175, applied; and if thèse bonds consti- 
tuted a valid contract, as the law and constitution were then 
expounded by the suprême court of the state, that it did noi 
cease to be such because the highest court of the state had 
afterwards changed its ruling; and, I must confess, it seemf 
to me, if the case of Havermeyer v. lowa County was properly 
decided, and if it is binding on this court, as of course it is, 
it is conclusive of the question in this case, because every 
point in controversy there was the same as hère. The cases 
which hâve already been referred to, in which the suprême 
court of Wisconsin decided that a law like this was a gênerai 
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law, have ail been determined since thèse bonds were issued, 
and the suprême court ofthe United- States held that thelàw, 
as expounded by the suprême, court of Wisconsin in the case 
of Hewett v. Tovm of Grand Chute, (decid!ed in 1858,) 7 Wis, 
282, operated upon the contract in that case; and, if bo,' 
on the same principle it operated on thèse bonds in this 
qase.: ..^ , , ' " 

The statute of limitations bas been pleaded to th^e coupons 
attached to thèse bonds as another defence. Tbat is a mat- 
tèr clèarly within the province of the state, and a statute of 
limitations upon an action at law becomes the law of the féd- 
éral court in a case heard in a state where the statute opér- 
âtes, Amy V. Dubuque, 98 U. S. 470. This action was 
brought, and the summons served, on the twenty-.fifth of 
Augast, 1879. As alreàdy stated, thèse bonds were issued on 
thé flrst of November, 1856, and were payable jon the first of 
November, 1876. The statutô of Wisconsin passed in 1872, 
re-enacted in the Eevised Code of 1878, in section 4222, 
déclares that any action upon any bond, coupon, interest 
warrant, or other contract for the payment of money, whether 
sealed or otherwise, made or issued by any town, county, state, 
village, or school district in this state, shall be brought within 
six years. Consequently, the limitation of the statute opér- 
âtes upon ail coupons due prior to the twenty-lifth of August, 
1873, the statute declaring that a suit shall be deemed to be 
commenced when a summons is served on the défendant. So 
that the statute would not, of course, run against the bonds, 
they not bfeing payable until November 1, 1876, but it would 
ruh against ail the coupons except tlie last four, to-wit, those 
payable on the first of November, 1873, 1874, 1875, and 
1876. 

v.5,no.8— 43 . 
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WniSON V. QuBEN Ins.ïCo. of Livbbpool and London. 

{Circuit Court, W- -D- Penntylvania. January 21, 1881.) 

1. CONTRACT — MlBTAKE. 

» Mutual mistake as to a material fact will ayoid a contract. 

2. Samb — Samb — Eqtjity. 

It is not necessary for either party to go into a court of equity fôr 
the purpose of setting asidë sucb contract. 

3. Same— Same— Insubakcb Polict. 

Under such circumstances a contract foi-ànsurance would not avoîd 
a prior policy containing the usual condition against other insurance. 
' —[Ed. '■ ■ 

Sur Motion of ex parte Défendant for a New Trial. 

JW. if. JSZiio«, for plamtiff.: 

George R. Bedford and Andrew F. Derr, for défendant. 

AcHEsox, D. J. The policy of insurance sued on containa 
the lisual condition agaiinst other insurance, and provides 
that a breach tbereôî shall avoid the policy. The defence 
relied on was that in violation of this condition the plaintiff 
took subséquent insurance in the Lycoming Mutual Insur- 
ance Company. 

There was no conflict of évidence as to any material mat- 
ter. The facts are as followB s On April 6, 1878, the plain- 
tiff visited the ofBce of Ei B. Young, the agent of the Lycom- 
ing' Mutual Insilrànce Company, in WeUsboro, Pennsylvania, 
in référence to insurance on other property. After he had 
transacted this business, and as he was hurriedly leaving to 
take a train to McEean county to attend a session of court, 
Young said to him that he had no insurance on the property, 
which' afterwards burned, and suggested that he ought to 
hâve insurance on it. In response to this suggestion the 
plaintiff said that if he had no insurance on the property he 
wanted it insured, but he did not want the property insured 
twice. The plaintiff then signed a blank application for in- 
surance and a blank premium note, which Young filled up 
and forwarded to the home ofSce of the Lycoming Company. 
Shortly afterwards the company sent Young a policy to be 
delivered to the plaintiff. 
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It was a condition of the application tothe Lycoming Com- 
pany that the policy was not to go into effeot uûtil the stip- 
ulated cashpremium wàs paid; and it wasa provision of the 
policy that it should become void if the assured should make 
default for 30j.days in payment ; of any assessment which 
might be made on the premiuminote. This policy also con- 
tained a condition that it should be void if there was other 
insurance on the property not disclosed and assented to. 

The plaintiff did not pay the cash premium to the Lycom- 
ing Company, but Young paid it for him. This he did with- 
out express authority from the plaintiff, but there was some 
évidence of implied authority. The Lycoming policy; was 
never delivered to the plaintiff, but was retained by Yoiing; 
the agent of the Lycoming Company. An assessment on the 
premium note was made in May, 1878, and notice mailed to 
the plaintiff. Whether or not he received the notice did not 
appear, but he never paid the assessment. The plaintiff did 
nothing in récognition of the existence of a oontract of insur- 
ance with the Lycoming Company, and he testiûed that the 
whole matter had passed from his mind until aftér his prop- 
erty was destroyed by fire in December, 1878. Soon after 
the fire the Lycoming Company, upon first leaming of the 
prior insurance, marked their policy "cancelled." 

At the trial several décisions were cited to show that the 
plaintiff was entitled to peremptory instructioùs in his favor 
upon the ground that, conceding the second oontract of insur- 
ance to hâve been consummated, the policy was void under 
its clause against prior insurance, and the first policy, there- 
fore, was not invalidated by the second. ; But it seems to 
the court that it was not necessary to put the case upon dis- 
putable ground when there was in the case an élément not 
to be found in any of the reported cases, via., the élément of 
mutual mistake, which avoided the second policy ah initia. 
Therefore, the court charged the jury that if they found that 
the agent of the Lycoming Company and the plaintiff aoted 
under a mutual misapprehension as to the existence of a 
prior policy, both hona Jlde, assuming that the property was 
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not aiready insured, there was no second contraet of insur- 
ance in violation of the condition of the policy in suit. Of 
course, this instruction had regard to the other undisputed 
facts in évidence. 

The jury found that there was such mutual misapprehen- 
sion, and thereby, in my judgment, the plaintiff's case has 
been relieved from ail sort of difficulty. 

The plaintiff did not go to Young's office to effect insurance 
upon the property which was afterwards burned. The sug- 
gestion to take the insurance came from Young, who was 
ignorant of the prior policy, and supposed the property to be 
uninsured. The plaintiff was in haste to leave on a journey, 
and at the time overlooked and wholly forgot the insurance 
in the Queen Company. Now a party who has bona fide 
entirely forgotten the facts, acts under the like mistake as if 
he had never known them. Kelly v. Solari, 9 Mees. & Wels. 
54, 68. Hère, then, the parties were dealing under a mutuai 
mistake in respect to a matter of fact which constituted the 
very basis of the contraet. Neither intende d that there should 
be a second insurance, but both acted in the bona fide belief 
that the property was uninsured. It was a fundamental con- 
dition of the Lycoming policy that there was no prior insur- 
ance. This was of the very essence of the contraet. The 
mistake, therefore, was as to a matter of fact, not only mate- 
rial but of vital importance. The parties having acted in such 
mutual error, neither of them could be held to the contraet. 
Story's Eq. Jur. §§ 134, 140, etseq. 

The case f ails clearly within Chief Justice Gibson's apt défi- 
nition of a mutual mistake of fact which will învalidate a con- 
traet, expressed in Gibson v. The Union Bolling Mill Co. 3 
Watts, 32, 37, where he says : "But the miseonception which 
avoids a contraet is necessarily a mutual one, and of a fact 
which entered into the contemplation of both parties as a con- 
dition of their assent." 

It is to be observed that it was not necessary for either of 
the parties to go into a court of equity to set aside the Ly- 
coming policy, It had never been delivered, and as soon as 
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the mutual mistake was discovered by the company the pol- 
icy was rightfuUy marked "cancelled." Under the finding of 
the jury and the other undisputed facts, I am of opinion that 
there was no binding contract of Insurance betwéen the plain- 
tiff and the Lycoming Company; that the plaintif aoted in 
the beat of faith to the défendant company, and that there 
was no breach by him of the condition of the policy sued on 
in respect to other insurance. The motion for a new trial 
must therefore be overruled. 

And now, to-wit, January 21, 1881, the motion for a new 
trial is denied; and it is ordered that judgment in favor of 
the plaintiff be entered upon the verdict. 



Kelly and others v. Deming and others. 

(Circuit Court, E. D. Missouri. January 17, 1881.) 

1. Attachment— Propbrty m Possbssioît op Caiieibr— Vbndor and 
Vendée. 

Certain property, payable in cash on delivery, was attached by the 
vendee's creditors while still in the possession of the carrier. Hdd, 
that such creditors could acquire no right in the property, or to the 
possession thereof, as against the vendor, without, at least, payment 
of the priée and charges. — [Ed. 

Trial without the Intervention of a Jury. 

Chester Krum, for plaintiffs. 

Stewart é Bakewell, for défendants. 

Teeat, D. J. One Warriner, through false and fraudulent 
représentations, caused plaintiffs to ship to him the property 
in question ; payable in cash on delivery. The property was 
shipped by rail, and, said Warriner having in the meantime 
absconded, was placed in the railway's storehouse, subject to 
order, etc. Thereupon creditors of Warriner caused the 
same to be seized by attachment, and the plaintiffs caused 
the same to be replevied out of the possession of said attach- 
ing creditors and the officers who at their instance had seized 
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the Bame. Warriner never paid for said property, or claimed 
the same, while in the custody of the railway company. As 
stated at the trial, where property acquired by fraud has 
passed to innocent purchasers from the vendee for value, 
after delivery to the vendee, the vendor cannot as betM'een 
himself and said purchasers reclaim the same. Tet the 
right of stoppage in transit, cannot be defeated by sueh sale 
before delivery. The cases cited turn mainly on the question 
of actual or constructive delivery, the bona fides, and where 
given by the alleged purchaser. 

The dispute as to a valuable considération îs a very old 
one, and pertains not to the purchase of goods alone, but to 
the transfer of commercial paper. As to the latter class of 
cases, the most noted are those in New York. The case 
before the court does not call for any inquiry as to the 
nature of a valuable considération when the same is for an 
antécédent debt, and the transferor makes the transfer for 
such considération alone. Hère the vendor made no trans- 
fer. He had not even received possession of the property. 
It was still in possession of the carrier, subject to stoppage 
in transltu. The shipment was made for cash on delivery. 
The attaching creditors were subordinate in right to the ship- 
per, and therefore the plaintifïs' replevy must hold. 

The property in question had never passed into the actual 
custody of Warriner, and he had never complied with the 
terms of shipment or purchase. His attaching creditors had 
never purchased this property from him, nor parted with 
value therefor, nor dealt with him on the faith of his owner- 
ship thereof. Indeed, he never became the owner of the 
property, for he never complied with the terms of the condi- 
tional sale nor exercised any right of possession. But it is 
contended that there was a right of possession vested in the 
vendee which passed to the attaching creditors, viz., a right 
on payment of the sale price and charges of transportation 
to the possession of the property; and consequently that the 
plaintiff, on taking the property by replevy, ought to respond 
to the attaching creditors for the différence in the price at 
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whicli the property was sold, with costs of transportation 
added, and the actual value of the property àt the date of the 
replevy. The vendee had a right on payment of the cash 
priée and charges to receive the property and thus become 
the absolute owner thereof, pr to take possession as con- 
signée, He never paid the priée or charges, never received 
the property, and never claimed the same. It had been 
shipped to him on the terms stated, and by no act of his had 
plaintiff's rights been defeated. What légal complications 
migbt bave arisen, if he had taken possession from the car- 
rier, it is not necessary to discuss. No such possession was 
was ever obtained or claimed by, nor was any sale made hj, 
him in traj^tsit, and the property was still in possession of the 
carrier. How then could his attaching creditors acquire as 
against the vendor any right in the property or to the posses- 
sion thereof, at least without payment of the price and 
charges ? If they had any such right on such payment made, 
can they, without such payment or tender, hold the vendor to 
an ascertainment of the value of the property replevied, with 
charges added, and answer over to them for the balance ? 
Until the vendee had an acquired right in the property, irre- 
spective of the vendor, his creditors could not defeat the vend- 
or's demand, nor make the vendor who had reclaimed his own 
property responsible to them for any supposed or actual ac- 
cessions in value intermediatè the shipment and replevy. 
This case is hère free from ail questions as to an assignment 
of a bill of lading or biU drawn against the shipment. 

As no spécial damages for détention by défendants iave 
been proved, the court orders judgment for the plaintiff for 
nominal damages and costs. 
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The Mussel Slotjgh Case. 
{Oircuit Court, B. Galifornia.) 

1. CONSPIBACT. 

■ A conspiracy is a combination 6f two or more persons by some con- 
j certed action to accomplish some oriminal or unlawful purpose. 
a. Bamb — Evidence. 

, The évidence in proof of a conspiracy wi]l generally, from the 
nature of the case, be circumstantial, tliough the common design is 
' the essence of the charge. 

3. Bamb— Samb. 

It is not necessary to prove that the défendants came togéther and 
actually agreed, in terms, to hâve that design and to pursue it by com- 
mon means. If itbeproved that the défendants pursued bytheiracts 
the same objéots, often by the same means, one perforining one part 
. and another another part of the same, so as to complète it witha View 
to the attainment of the same object, the jury wiU be justifled in 
the conclusion that they were engaged in a conspiracy to efleçt that 
object. 

4. ItfARSHAIi — ObSTRTJCTION AND RESISTANCE IN EîCECUTlNG A WbIT. 

—[Ed. 

Sawyeb, g. J., {oral charge.) This long case is about draw- 
ing to a close. Gounsel hâve performed their duty ; it now 
remains for the court to perform its dutv; and then it will 
devolve upon you to perform yours. 

It is the duty of the court to give you the law applicable to 
this case, and it is your duty to receive it from the court, and 
to act upon it as so given to you. The déclaration of the 
law is strictly and solely the province of the court, and your 
functions are simply to ascertain the facts. Of the facts you 
are the sole judges. You are the judges of the weight of the 
testimony, and the credibility of the witnesses, and it is for 
you, from ail the testimony in the case, to détermine the facts, 
and when you détermine the facts it is your duty to announce 
that détermination, whatever your sympathies may be. You 
will examine this case fairly, calmly, impartially, and déclare 
the resuit as it strikes your minds from ail the testimony in 
the case. You will not allow yourselves to be governed by 
sympathy or drawn aside from the issues by any outside con- 
sidérations. You hâve nothing to do with the punishment; 
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you are simply to détermine the question whether thèse par- 
ties are guilty or not guilty of the off ences charged. The re- 
sponsibility of the punishment is upon the law and the court. 

In view of thèse instuctions, gentlemen, you will examine 
the testimony in the case for the purpose of ascertaining the 
facts. The statute of the United States provides that "if two 
or more persons" — and there may be but two — "if two or more 
persons conspire to commit any offence against the United 
States, and one or more of sueh parties do àny act to effect 
the object of the conspiracy, ail the parties to such conspir- 
acy shall be liable to a penalty," etc. That is one provision 
of the statutes, gentlemen, and there is a charge in this indict- 
ment framed upon that provision charging thèse défendants, 
with several other parties who are not on trial, and others to 
the grand jurors unknown, with conspiracy. There must be 
two at least to form a conspiracy. If there were any two of 
thèse défendants that conspired to commit the offence charged, 
there was a conspiracy. The conspiracy charged is to com- 
mit the offence of resisting and obstructing the United States 
marshal in the exécution of the writ set out. If you find that 
two or more are guilty of the conspiracy, then you must find 
those guilty as to whom you find the testimony sufficient to 
justify such a verdict. 

There is another clause, gentlemen of the jury : "Every 
person who, knowingly and wilfuUy, obstructs, resists, or op- 
poses any ofBcer of the United States in serving, or attempt- 
ing to serve or exécute, any mesne process or warrant, or any 
rule or order of the court of the United States, or any other 
légal or judicial writ or process, or assaults or beats or 
wounds an oflficer duly authorized in serving or executing 
any writ, rule, order, process, or warrant, shall be punished,'" 
etc. 

Now, gentlemen, there are two charges in this indictment : 
one is that thèse défendants, with others, conspired to ob- 
struct and resist the United States marshal in executing a 
writ, and doing sôme act to effect the object of that con- 
spiracy; and the other is, in actually obstructing or resist- 
ing the marshal in the exécution ôf the writ. Those two 
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offences are charged in this indictment, and those are the 
questions for you to examine. 

Gentlemen, anything outside of the question as to whether 
the défendants, or sonie of them, are guiltyof conspiring and 
taking some measures to earry ont the objeet of the conspiraey, 
and of the issue as to whether there was any obstruction or 
résistance of the marshal in executing the writ, is irrelevant 
to this matter. There has been a large amount of testimony 
introduced hère, gentlemen, simply as beariag upon the ques- 
tion of conspiracy and intent. When you get beyond that — 
beyond throwing any light upon those issues — you are to dis- 
card it. 

Gentlemen, there was a judgment in favor of the Southern 
Pacific Eailroad Company against the two parties, Storer and 
Brewer, put in évidence, and a writ of exécution issued upon 
that judgment. You hâve nothing whatever to do with the 
merits of that controversy. The law has appointed courts to 
settle such controversies. It does not allow the parties to 
détermine their own cases. It provides a judiciary for the 
purpose of inquiring into and settling légal controversies. 
When this controversy between the Southern Pacifie Eailroad 
Company and Storer and Brewer was tried by the court and 
the judgment entered, that settled the matter for ail time, 
unless that judgment should in some form be set asiàe. The 
merits of the controversy, or as to whether there was any error 
in the judgment, is not a question for you to consider; it is 
not before you at ail. You are to présume it was settled cor- 
rectly until otherwise determined. At ail events it was so set- 
tled, whether correctly or erroneously does not matter for the 
purposes of this case. 

There was but one way of lawfully preventing the exécu- 
tion of that judgment when demanded by the plaintiff, and 
that was by an appeal to, the 3upreme .court of the United 
States, taken within the proper time, and in the mode pre- 
scribed by law. If no appeal is taken, and the judgment is 
not reversed, that judgment is just as binding, jusias final, 
as though it were a judgment of the suprême court of the 
United States. It settlea the rights of those parties for ail 
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time. Even if, in the appèal of.^thetliree cases thàt were 
appealed, those judgments should be réversed, it.would in no 
way affect this judgnient. The only"'way of affecting this 
judgment is to reverse it or to set it aside by some other recog- 
nize'd Judicial proceeding in the courts; and, the judgment 
being perfected, the time for staying proceedings on appeal 
having expired, the plaintiïï had a right to the exécution o! 
that writ, and it was the duty of the governmënt of the United 
States, if it required ail the force ,within its control.to exécute 
that writ and that judgment ; and if the gdverament shoûld 
fail to exécute that writ, while that judgment stands and is 
still subsisting, it would fail to perform the proper and most 
important functiona of the governmënt, and if it should sub- 
mit to the résistance anarchy -would necessarily corne. 

Any one who conspires to resist the exécution of that writ 
commits an ofiEence against the laws of the United States» 
and any one who resists the officers in the éxecution of that judg- 
ment and -writ commits an oÔence against the laws of the 
United States ; and those are the offencès that are chargèd in 
this indictment, and you hâve siraply to inquire whether those 
ofences hâve béen committed or not, without référence to 
any other or any extraneous questions or considérations. 

Now, gentlemen, a cojispiracy is "à combination of two or 
more persons by some concerted action to accomplish somë 
criminal or unlawful purpose." That ia the définition of 
eonspiracy, so far as it is applicable to this case. "A combi- 
nation of two or more persons" — it may bè two, but there 
must be at least two, and there may be more — "by some 
concerted action to accomplish some criminal or unlavpful 
purpose." 

Now, there is a charge hère that thèse défendants, with 
otters, concerted together to resist thé marshal; thàt there 
Wàé a concerted action ; that they conspired togeiher to resist 
the marshal. Gentlemen, the évidence of eonspiracy is gen- 
erally circumstantial. It is not to be supposed that parties 
enter ihtô a formai written or verbal obligation, or, if they do, 
that the obligation can be proven in terms. "The évidence 
in proof of a eonspiracy will, generally, iffôm the nature of 
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the case, be circumstantial, though the common design is the 
essence of the charge." That is, the design entertained by 
each to perform the act. "It is not necessary to prove that 
the défendants came together and actually agreed in terms 
to hâve that design and to pursue it by common means. If 
it be proved that the défendants pursued by their acts the 
same objeets, often by the same means, one performing one 
part and another another part of the same, so as to complète 
it with a view to the attainment of the same object, the jury 
will be justiiied in the conclusion that they were engagea in 
a conspiracy to effect that object." 

Now, gentlemen, you are to consider, from the circum- 
stances of this case, whether there was a conspiracy to effect 
this object of resisting the marshal. There is testimony hère 
tending to show that there was a combination of men formed 
for the purpose of resisting the Southern Pacific Eailroad 
Company in the occupation of the lands claimed by it, and 
patented to it by the government, being the odd sections of 
land. There is testimony tending to show that there was a, 
combination for that purpose, and that, at an early stage of 
the case, there was an organization and a constitution 
adopted, with subordinate leagues, and a pledge, which the 
testimony tends to show was taien, — whether it does show it 
or not is a question for you to consider and détermine, — and 
that pledge is in language which follows : 

"That we recognize no rights of the Southern Pacific Eail- 
road Company to our homes, and that the Southern Pacific 
Eailroad Company or its assignées cannot peaceably enjoy 
the benefits of our several years of toil to our exclusion ; and 
that in placing our signatures to this resolution we do it with 
the iirm résolve to stand by each other in the protection of 
our homes and our families against this fraudulent claim of 
the Southern Pacific Eailroad Company; and that we will 
stand as one man till our cause is decided by the United 
States suprême court." 

That resolution, you will see, gentlemen, is broad in its 
terms. It makes no exception of the judgments of the lower 
courts, or of the state courts, but whether it intended to em- 



THE MUBSEL SLOUGH CASE, 685 

brace those or not, is a question for you to détermine npon 
ail the évidence, and not for me. You hâve heard the lan- 
guage of the resolution, and I merely call your attention to 
that as one of the circumstances -which are relied upon as 
tending to show a conspiracy to hold thèse lands at ail 
events and against ail authority. 

Now, I shall not go minutely into thèse other circumstances, 
of midnight raids, or as to who performed them, or the notices 
given to persons who purchased of the railroad company 
against the wishes and consent of the league ; nor especially 
refer to those persons whose houses were bumed; nor to those 
masked men who, by their threats, induced the agent of the 
company, who was there to grade the lands, to leave ; nor to 
the midnight pursuit by masked men of those who dared to 
purchase of the railroad company, — except to call your atten- 
tion to them as circumstances which are claimed on the part 
of the prosecution as tending to show the length and breadth of 
this conspiracy, if there was any such conspiracy. The gov- 
emment claims that there was a conspiracy, and claims that it 
not only extended to the lands, but, further, that it extended 
to an intention to resist the process of the lower courts, at 
least until a décision should be had from the suprême court 
of the United States. Thèse are circumstances which you 
are entitled to consider in connection with ail the other cir- 
cumstances of the case. But 1 shall pass over this withont 
any further comment — without any comment as to the credi- 
bility of the testimony, or as to the fact at ail, except that 
the testimony points to this organization as the only one 
having any cause of complaint against the parties settling 
upon those particular lands, or purchasing those lands froni 
ihe company. 

We will come down now, gentlemen, to the eleventh of May. 
The testimony is claimed to show that it was known in that 
district by many, and, by some of the défendants at least, 
prior to the eleventh of May, that exécutions had been is- 
8ued, but the testimony of the witnesses is that they did 
not know at what time the marshal would appear; that a 
meeting was called at Hanford on the morning of the elev- 
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enth of May-— â picnio to take into considération thèse mat- 
ters — ^at which it was exp'ected Judge Terry would deliver an 
opinion, or make an address, one or the other, upon the sub- 
ject. It is in testimony also, gentlemen, that the marshal, 
with Mr. Clark; the grader, who was familiar with the land, 
and who accompanied the marshal, to point ont the land, 
arrived at Hanford on the evening before, and on the morn- 
ing of the eleventh of May went in pursuit of Crow and 
Hart, who were two of the purchasers of the railroad lands, 
and whom he was directed to put in possession of certain 
lands, among them the lands claimed and possessed by Bra- 
den, and the land claimed and possessed by Storer and 
Brewer. The testimony tends to show that Hart had either 
purehased of the railroad company, or leased the lands held 
by Braden, and one other pièce of land, and that Crow had 
purehased the land which was embraced in the judgmentand 
writ against Storer and Brewer; and that the company had 
authorized the marshal to put them in possession of those 
lands. 

Now, gentlemen, tnoae lands being adjudged to be the 
property of the railroad company, whatever title the railroad 
company had in them, Hart and Crow had a right to pur- 
chase^ and no one had any right to interfère with their pur- 
chases. Whatever their interest was, whatever their title was, 
after the title had been adjudged to be in the company, Crow 
and Hart had a right to purchase it, and they had a right, 
by the assent or direction of the company, to be put in pos- 
session under those judgments and exécutions, and any one 
forcibly opposing their being put in possession would be act- 
ing in violation of. the law. • 

Net finding Hart at the town of Hanford, the marshal and 
Mr. Clark startfed ûpon the road towards the land, as the tes- 
timony tends to show. They afterwards met them on the 
way,' aiid first went ■ to Braden's place. Not finding any one 
there, they removed his goods into the streets or county road, 
aiid the marshal delivered formai possession to Hart. They 
then went to the place of Storer & Brewer. They met Storer 
upon the way, and after some conversation in relation to the 
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&ub]ect, and his being informed that the marshal was there 
for the purpose of putting Crow in possession, one of them 
said — Crow, I think — " Why can't we settle it ?" and there -was 
some conversation on the subject. They stood aside and 
conversed by themselves. Storersaid: " "Well, corne on boys, 
we will go down and see my partner" or "my friend." They 
went down to the land. I need not go over the circum- 
Btances. They went into the enclosure on the even section ad- 
joining with Storer — what they call the homestead lot — and 
the marshal and Clark and Crow and Hart remaining while 
Storer went to converse with his partner. The testimony also 
is that the news of the marshaKs arrivai became noised 
abroad in Hanford at once ; that it became known to the set- 
tiers, and, among others, to thèse défendants in varioua 
stages of the case ; that the marshal was there with his writs ; 
that he and Crow and Hart had gone out with a view of exe- 
cuting the writs. Now, gentlemen, you hâve heard the testi- 
mony about how thèse parties ail arrived upon the grounds, 
but the testimony ail tends to show that they gathered their 
men together, and that some of them — 'McQuiddy, their lead- 
er, and some others-r-requested them to get as many men as 
they could; that they wanted to make an impressive repré- 
sentation to the marshal. There was a concert of action, as 
the testimony ail tends to show, and it ia not cbntradicted, 
in going there. They ail went there, several mUes out of 
the way, to a place in which they had no. personal concern. 
There appears to hâve been a concert of action in going there 
and assembling at the place. They gathered their friends 
together, as the testimony tends to show, upon the way. No^y, 
if that was so, if they went there by any concert of action, 
that is one élément in the conspiracyv "That; of course, does 
not make a conspiracy alone, but if there was a concerted 
action on their part, and they ail came together from differ-» 
ent portions around there by concert of action or agreement, 
I .say that is one élément pointing to the conspiracy. 

Now they went there for a purpose. That they ail admit. 
The testimony ail shows that they had a!'purpose iili going, 
If that purpose was an unlawfiil one, that is another, élément 
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in the conspiracy. They say now that that purpose was to 
persuade the marshal not to exécute the writ. That was one; 
anotber one was that they had heard threats that Brewer's 
life would be in danger. That was another purpose. This 
is what they say, the law at this time permitting them to 
testify in this matter, and as they say it, it is testimony in 
the case, and you are entitled to consider it— to consider if 
there was a purpose of some kind in going there, and wliether 
that purpose was a lawful or an unlawful one. 

On the other hand it is alleged that there was another pur- 
pose, and that purpose it is insisted is shown by the sur- 
rounding circumstances to hâve been an unlawful purpose — 
a purpose to resist the marshal. The fact that they went for 
a lawful purpose merely you are not to assume, unless you 
believe that that is the true state of the case — the true con- 
dition of things from ail the circumstances in the case. And 
you are entitled to consider what they did at that time ; whether 
what they did at the time, and constituting a part of the trans- 
action itself, is consistent with what they now déclare, subse- 
quently to the event, to hâve been their purpose or not. 

What was done when they came upon the ground the tes- 
timony ail shows. It is not substantially contradictory. 
Storer had just left Grow and Hart. There is no testimony 
that any ill-feeling was manifested between them; there is 
no testimony that any dispute or harsh language was used 
among them that morning. The testimony simply indicates 
that they were talking in a friendly way. Storer had just 
left for Brewer, who was plowing in a field near by, both in 
sight of thèse parties as they arrived. Now, when the de- 
fendants and their associâtes arrived, seeing a large number 
of men, estindated anywhere from 13 to 25 or 30, according 
to the différent views which the several witnesses to^k of it, 
whatever the number was, — certainly it was not les» than 13, 
because that is the lowest number that it is put at,— when 
Hart and Crow saw those men they made an expressionj aa 
the testimony tends to.show, which indicated that they ex- 
peoted diffioulty. The marshal testifies to you that he directed 
them to stay where they were, and keep quiet in their wag- 
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ons, saying that he would go down and meet them. The mar- 
shal testifies, and it is not contradicted, that he went down 
to meet them some 50 or 60 yards from where he had left 
thèse parties sitting in the wagon side hy aide together, Crow 
and Hart in one wagon and Clark in the other. He says he 
spoke first to thèse parties and said: "Good morning, gen- 
tlemen." A conversation imràediately was entered into. He 
says hè tbld them that he Wàs the United States marshal; 
that théy expressed to him the faet that they were aware of 
that fact. He says, and he repeats it upon severâl occasions, 
that they told him he could not exécute that writ. They in- 
timated that they had knowledge of the fact that he was 
there with a vmt to exécute, and he says they told him he 
could not exécute that writ; that he told them they were "too 
f ast, " and undertook to read the writ, but they told him there 
was no use of reading the writ at ail ; that they Understood 
ît and did not want to hear the writ; that he put it up; that 
then immediately several pistols were drawn upon him, and 
they demanded that he should surrender his arms and direoted 
him to consider himself a prisoner, one ordering him to sur- 
render his arms upon péril of his life. He testified that he 
should judge at least half a dozen pistols were drawn upon 
him; that he heard the clicking of the locks as they were 
cocked ; that they demanded that he surrender his arms, and 
directed him to consider himself a prisoner. That is sub- 
stantially the whole of the conversation which is related on 
that occasion. 

Now, the testimony of Wilbur Doyle confirms that to a 
certain extent; the testimony of Clark and of the others, 
including the défendants, confirms it to a certain extent, with 
the exception that the défendants themselves, some of them, 
attempt to mitigate the expression; but they admit that the 
marshal was ordered to surrender his arms, and to consider 
himself their prisoner, and admit that there was one ot more 
pistols drawn. Some of them say they only saw one. Thb 
marshal, however, said he saw, he thinks, at least half a 
dozen. 

Now, gentlemen, that is not the language and those are 

v.5,no.8 — 44 
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uot the acts of persuasion. If the paities came there and 
used that language, and performed those acts, that is the 
language of threats, and those acts are acts of menace. The 
marshal says they were standing at the time in a circle 
aroïind him, from six to twelve feet off. Now if thèse par- 
ties drew their pistols in that way upon him in a threatening 
manner, that of itself was an assault; it was an ofifence at 
common law; it was menace; it was an obstruction of itself; 
and if those acts took place as stated by him there and then, 
and not contradicted by the other party, that of itself was an 
obstruction to the marshal in the exécution of his writ, pro- 
vided he was there for thatpurpose, and intending to exécute 
the writ. 

Now, the fact that he was not on the pièce of land at that 
moment of time does not change the aspect of the case. The 
fact that he was waiting a few moments to see what would be 
the resuit of that conférence does not affect the case. If he 
was there for the purpose of executing that writ, and intend- 
ing to exécute it, and was menacingly.forbidden to exécute 
the writ, and obstructed in its exécution, they knowing that he 
was there for that purpose, and threatening and menacing 
him for the, purpose of preventing the exécution of the writ, 
that was a résistance within the meaning of the law at that 
point, before any other or further act was performed; and, as 
I said before, gentlemen, that is not the language. of . persua- 
sion. And this was done, as ail the testimony shows, in a 
very short time — only a few seconds of time, or a few min- 
utes at the outside. AU of this indicated a purpose which 
the marshal would understand, and which hô had a right to 
nnderstand, as intending to interfère with the exécution of 
the writ. The acts themselves indicated a purpose,, and the 
purpose manifested by those acts could only be a purpose of 
résistance. Now, if th^it was their purpose, and you are enti- 
tled to consider the natural purport of the acts, you are entitled 
to consider the outward manifestation of those déclarations 
and acts in determining the question whether what they now 
say was their purpose, was the true purpose or not. 

Nov',vtlien, if the.y told liim he oon'd not exécute those writs ; 
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if they 3rew their pistols upon Him and comiâitted an asBàuït 
by levélling them at him, cocked and within a f ew f feët distant, 
demanding the sari-ender of his arma in a meiiacing niannér, 
and telliûg him to consider hiinself a prisoner, — ^that, I say, 
iyàs an àssault, a f ojfcible obstruction within the meanîng of 
the law, and the act of résistance was madé out. And if the 
purpose of their coming there — ^if they came there by.concert, 
as it is évident îrom their own testimony that they did— îf 
théy camé there by concert and with that purpose, that piirpose 
being aix unlawf ul one, then there- was a conspiracy, and you 
are to détermine what that purpose' was f rôm ail the circum- 
stances ofthe case. If they came there simply to persuade, 
simply to défend Brewer, if it were necessary, that would liot 
be unlawful. There was notfaing indicated by the évidence to 
show that there was any occasion in f act of defeuding Brewer 
from an unlawful assàult on that morning. They seem to 
hâve come there as volunteers. There is no testimony tehd- 
ing toshow hère that Brewer and Storer had invited them to 
come there, or desired them to corne and interfère in their 
affaire ; they were there apparently as volunteers, so far as 
the testimony in the case shows. If there ié any testimony 
to the contrary, you will remember it and give effeot to it, 
gentlemen, because I only stâte my impression, and you will 
take your oWn recollection of the testimony j not miné . Brewer 
had not been distiirbed in hië work. He was still plowing, 
according to the testimony. S1;brer had just gone out to meet 
him, after meeting Crow in friendly conversation. There 
was nothing then which hadoccurred that called upon them 
to change that friendly purpose they now avow, for there was 
as yet no occasion for protecting Brewer's life. Nothing else 
had occurred there, as indicated by the testimony, to re(iuire 
a changé of purpose. 

Now, then, under the circumstances, if what they did is an 
évidence k)f whât their purpose was, aïid if they resisted or 
obstriHîted the marshal in the' sensé which I hâve described 
to yotij'then that is évidence that their purpose in coming 
was to do that thing which they did do, viz., to resist the 
marshal; whether suffieient évidence or not is à question for 
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ypu to détermine fronj ail the évidence. If they by concert 
came there for that purpose, then there was a conspiracy, 
and if there was a conspiracy then the act of one is the act 
of ail the conspirators. If there was not a conspiracy, then 
the act of each party was an individual act ; but if there was 
a résistance in the mode which I hâve stated, then ail the 
persons who were présent, aiding and abetting, assenting to 
or approving of that résistance, are particeps criminis in the 
résistance, and it is for you to détermine who did aid and 
abet, who were there présent and assenting ; and the fact of 
their being there apparently approving, and not interfering 
or interposing, if such be the fact, is a circumstance for you 
to consider in determining whether they were assenting and 
aiding and abetting in carrying out their then présent pur- 
pose. 

Now, gentlemen, Hart or Crow was there to receive posses- 
sion of that land described in the writ from the marshal. 
The testimony tends to show that Clark was there to point 
out the landa, he being familiar with the locality. They were 
a part of the machinery or agencies that were there to be 
employed for the exécution oî that writ. They were there 
rightfuUy; they were there under the protection of that writ, 
as, much so as the marshal himself. In order to give pos» 
session to Crow it was necessary that Crow should be there, 
and, in order to identify the, land it was necessary to bave 
some one familiar with it there to point it out. They were 
there as a part of the machinery of the marshal — a part of the 
agencies employed — for the purpose of the exécution of that 
writ, and were as much under the shield and protection of 
that writ as the marshal himself; and any obstruction to 
their receiving the possession which the marshal should at- 
tempt to give to them would be an obstruction to the exécu- 
tion of that writ. 

Although the condition of things which I bave pointed out 
and supposed hère would make out the offence, still we may 
proceed further in this matter and consider subséquent events 
which the testimony disclosea. Now, there was testimony 
hère tending to show that Crow had, on various occasions, 
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made threats against members of the settlers' league. You 
hâve heard that testimony, gentlemen, and the theory of the 
defence is that thèse parties anticipated that Crow would kill 
Brewer, and that they came out, as one of their purposes, to 
prevent that act. Gentlemen, you hâve heard the testimony 
in regard to those threats. One complaint was that Crow 
had, at his house, arms and a large number of cartridges — 
300 cartridges. You are to consider whether or not that is 
not entirely consistent with a détermination on his part sim- 
ply to use them in self-defencè. You hâve heard testimony 
as to midnight marauders, tending to show that midnight 
marauders in disguise were inquiring for him, (Crow.) The 
testimony tends to show that the enmity was rather more, or as 
much, at least, on the side of the settlers against him, a? it 
was entertained by him against the settlers. The testimony 
tends to show that there was a large combination of the set- 
tlers, having many hundred men. 

You are to consider whether Crow would be likely to he an 
assailant against a whole community, or a large part of a 
community of that kind, or whether it is not more likely that 
he would confine himself to matters of strictly self -defence 
under such extraordinary circumstances. It is for you to 
consider the circumstances and to give them such weight as 
you think them entitled to, and détermine whether or not ail 
of thèse threats were not entirely explicable on the hypothep; 
sis that he was simply arming himself and carrying his, arms 
for self-defence, and whether the cause for enmity was not as 
great or greater upon the otber side than upon his. Those 
things you ought to consider, and to, give such weight to 
them as you think they are entitled to reçoive in determining 
the acts and the motives of thèse men. The fact that there 
was that moming no ill feeling manif ested between Crow and 
those parties, Storer and Brewer, would indieate» that there 
was nothing dangerous contemplated, but that Crow had then 
no other purpose than self-defence. Whether it is sufiScient 
or not is a question for you yourselves to consider. , 

Then you ought to consider whether the testimony tending 
to show that Crow said he intended to harvest thèse crops, 
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and if tiey would put him iii possession he -would thin their 
ranks, or expressions something like that, are not also en- 
tirely explicable upon the hypothesis that He intended only to 
act in self-defence. Crow having purchased those lands, 
which had been adjudged to belong to the Southern Pacific 
Eailroad Company, he was entitled to their possession, and 
if there were crops growing upon those lands the products of 
those lands -wére his; the land being his the crops were his, 
and he had a right to harvest them if he could get posses- 
sion; and you are entitled to consider whether that expres- 
sion of his complained of is not explicable upon the idea that • 
■when they put him in possession, not anticipating that there 
would be reàistance to the marshal, having been placed in 
possession he would maintain it, if necessary, with force/ 
which he would bave a right to do if attacked. 

You are to consider whether his conduct or his threats 
were not explicable upon that theory, and whether he simply 
intended to use his arms for self-defence only, At ail éventa 
there appears no testimony that at this time Crow or Hart or 
Clark advànced one step towards those men who were sur- 
rounding the marshal, until those men rushed in a threaten- 
ing manner upon them. The testimony of ail is (the testi- 
mony of bbth parties) that there was a rush upon them, and 
Mr. Clark, who gives a very graphie, and what appeared to 
me to be a vèry eandid, statement of the f acts, — whether 
caridid ôr not is a matter for you to détermine ; whether true 
or not is for you to détermine, — Mr. Clark gives a very dis- 
tinct narrative of those events, and shows that he was in a 
position to observe clearly and carefuUy what took place. 
Whether he told the truth or not is a question for you. He 
tells you that while he sat, with Crow and Hart by his side 
in the other wagon close to him, the two wagons close to- 
gether, he saw Harris swing his pistol around, or some other 
party, at the head of the marshal, demanding his arms, and 
Boon aftér théy dashed up at him, Clark, with drawn pistols. 
He tells you there were several with drawn pistols, and that 
Harris presented his pistol to him and demanded his arms in 
a tlireatening tone and manner; that he entered into some 
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colloquy wlth liim ; that when they were dashing up Hart 
reached down for his gun, and Crow, seeing the movement, 
told him not to shoot yet, the time had not corne. And he 
tells you that before the firing commenced Harris stood by 
him, his horse's head reaching over his wagon wheel ; that he 
stood faoing him, and entered into conversation with him, 
with his pistol drawn and cocked, and aimed at him. Wil- 
bur Doyle's testimony indicates that there was a rush up 
there by defendant's party, but does not indicate that Crow 
or Hart rushed down to them. In the testimony of Mr. 
Pryor he tells you he got there first — I think he said first — 
and was sitting on his horse by the side of Clark when Hart 
reached for his gun, and that he also heard the expression 
ïrom Crow, "The time has not come to shoot yet." His testi- 
mony, therefore, confirms that of Clark, confirms Wilbur 
Doyle, and the testimony of the others, that there was a rush 
up there to Clark, Crow, and Hart, and that there were other 
pistols drawn. 

Now, gentlemen, they — the «defendant's party — were the 
parties, then, upon ail the testimony, because there is none 
tô the contrary, that were advancing in a threatening man- 
ner with arms drawn. There is some loose testimony of Mr. 
Patterson that while he was on the way up he saw Hart 
reaching for his gun, but he does not testify that he pre- 
sented the gun, and the testimony ail indicates that there 
was no présentation of the gun by him until thèse parties 
rushed upon them with drawn weapons. If that be so, if 
défendants and those with them rushed upon Crow, Hart, and 
Clark with drawn weapons, in a menacing manner, that of 
itself was an unlawful act, a threatening act. It was an 
assault on their part if they did it before any attack or 
aggressive act on the part of thç other party occurred. 

It is not a matter without doubt asto who shot first. Some 
think one, some the other, Clark thought Harris fired fir^t. 
He saw him fall. Both the reports were so nearly simulta- 
neous that the weapons of the approaching parties must hâve 
been out before they were on this, ground. Now,. gentlemen, 
if thèse parties, rushed up there in a threatening manner. 
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with drawn pistols, aimed at Clark, Crow, and Hart, tliey 
committed an assault which was a breach of the peace — was 
a breach of the law; and if they did it in such a way that 
Hart and Crow, or a reasonable man in their position, would 
hâve good reason to believe, and should believe, that their 
lives were in danger, and that it was necessary for them to 
shoot in self-defence, they would be justified by the law in 
shooting, even if they shot first. A man who is attacked, 
who is assaulted with a deadly weapon, who is in danger of 
being instantly shot down, is not bound to wait until he is 
shot himself. Then if Hart did shoot first it does not afîect 
the question, provided he was in such position that the law 
would justify him in shooting; whether he was in such dan- 
gerous position or not, is a question for you to détermine f rom 
ail the évidence in this case. Now, then, whoever it was that 
provoked that contest, whoever it was that was the assaulting 
party under such circumstances as placed the other party so 
assaulted in a position that justified him in shooting to dé- 
fend himself, that party so assaulting is the one upon whose 
skirts the blood of those seven men who were killed rests, 
even if the party thus assaulted was the first to fire. Who it 
is I do not know. It is for you, not me, to détermine from 
thô testimony. If, however, they made this assault in a 
threatening manner, in the way that I hâve indicated, before 
any action upon the part of Hart or Crow, whatever Hart or 
Crow's internai unmanifested intention may hâve been, if the 
défendants thus did it, they were the assaulting party, and it 
was a continuation of the obstruction and résistance before 
commenced to the exécution of the writ by, the marshal. 
Thèse things ail occurred in a very few seconds. The testi- 
mony of ail thé witnesses is to that effect. The marshal tes- 
tifies that it was ail over before he succeeded in getting from 
the ground upon which he had been thrown by the rushing 
horsemen, and getting the dust out of his eyes so that he 
could see. 

Gentlemen, you are to détermine whether that was also a 
continuance of a résistance which had before already begun 
and been perfected suf&ciently within the law or not. Imme- 
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(iiately after or soon after the firing ceased, McQuiddy and 
another party of settlers cornes upon the ground. The mar- 
shal immediately meets him. McQuiddy infprms him at 
onpe that he muet leave — ogives, him a paper and tells him to 
take it and leave. That is the testimony of the marshal, and 
it is net contradicted. The marshal undertook to read it, 
but McQuiddy was so impatient that he would not even give 
him time to read it, according to the testimçny, if you believe 
it to be true, and I believe there is no contradiction of that 
testimony; if there is you will recoUect it. McQuiddy's action 
shows for itself that he at least cpntemplated résistance. He 
was grand master of the organization. This paper was pre- 
pared in advance. It is addressed to the ¥nitëd States mar- 
shal. It ^as delivered to him. The marshal had a right to 
présume it was intended for him, and that it meant what it 
said. It showed that this trouble or spme other trouble had 
been anticipated, and préparation had been made for it by 
some action taken prior to their coming upon the ground It • 
is addressed "To the United States marshal," and ïeads as 
follows: "Sir, we understand that you hold writs of ejeot- 
ment issued against the settlers of Tulare and Fresno counties, 
for the purpose of putting the Southern Pacific Eailroad in 
possession of our lands. " Whoever wrote this, and McQuiddy 
adopted it because he presented it, if you believe the testi- 
mony, was aware of the fact that the marshal held writs, and 
that he was there for the purpose of executing them, and it 
was addressed to him in view of that fact. After stating 
their equitiesagain it proceeds: "We hereby notify you"— • 
you, the United States marshal — "that we hâve had no, 
chance to présent our equities, etc., and that we hâve, there- 
fore, determined that we zciiZ not leave our homes unless forced 
to do fo by superior force; in other words, it îcill requirean army 
ofat least a thousand good soMiers against the local forces that 
we can rally for self-defence; and we f urther expect the moral 
support of the good, law-abiding citizens of the United States 
sufficient to resist ail force that can be brovght to bear to per- 
petuate such an outrage." Now,.this is McQuiddy's déclara- 
tion to the marshal, upon the ground, in this document. 
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There is no conflict in the évidence that this was delivered; 
there is no conflict as to its contents. Gentlemen, that is not 
tfie languagë of persuasion ; that js the language of menace ; 
it is the language of threat; and if the marshal believed that 
to express the true intent and acted upon it, as the marshal 
saïd he did, then it is not only a résistance, but a successful 
résistance. In connection with this delivery and command 
to leave, McQuiddy dètailed four armed men to take the mar- 
shal ont of the country, and told him not to go to Hanford. 
The marshal tells you he gave his orders in an imperious 
manner, and he nnderstood and believed he meant what he 
said; and, undér the circumstances, he had a right to believe 
tha,t he meant it. That is the language of menace — the lan- 
guage of résistance — not the language of persuasion. 

If you believe, then, that the marshal was there, as he 
says he was, for the purpose of executing that writ, although 
he wàs Waîting for this interview between thèse other par- 
ties, but was intending to go on and exécute the writ, and 
that he was deterred froin doing it by thèse threats; that he 
left the country, and left with the writ unexecuted, by reason 
of them, — there was a résistance, and a continuance of any 
résistance before commenced; and ail those who were con- 
nected with McQuiddy, and who aided or abetted or mani- 
fested their approbation of it in any way, as several did by 
their remarks, are equally guîlty of the résistance. 

Now, gentlemen, this also indicated a prédétermina tion. 
This the testimony shows, and it is uncontradicted. It is ail 
testimony derived from the defence. The testimony shows 
that this paper was prepared before coming there. The most 
of it had been prepared at least as early as the day before, 
and that shôws, then, a preconcerted purpose on the part of 
sbmebody, certainly on the part of McQuiddy ; that is to say, 
you hâve a right to infer it; whether it does sufficiently show 
it or not is a question for you to détermine, but it indicates 
it. It tends to show a preconcerted purpose, because it was 
prepared at least the dây before. The testimony indicates 
that it had beën prepared at San Francisco and sent up. 
There must hâve been more than one engagea in the prépara- 
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tion. Now, then, if McQuiddy went there mth this predeter- 
mined, in concert with others, there was a conspiraey also, 
as well as an t^ctual résistance. It is for you to détermine 
from the facts -whether that conspiraey existed or not, and 
who conspired with him. 

The défendant Doyle is çonneçted with this paper, by his 
own testimony, and his own testimony alone. The défend- 
ant Doyle testifies that McQuiddy gave the paper to him the 
day before — on the lOth— and jequested him to mate some 
addition to it. He says he did not like it very well, although 
he saw nothing very bad in it, and did not do anything that 
night, but the next morning he tells you that McQuiddy came 
there and asked him if he had got the paper, and if he had 
added anything to it. He told him he had not. McQuiddy 
manifested some impatience, and told him that the marshal 
had gone ont to Braden's and Storer's, as he supposed, and 
that Crow and Hart had also gone; that it was time for 
haste, and he hurried him up, and therefore he took it and 
added what foUowed ; he added the reasons to it : 

"We présent the folio wing facts: First, thèse lands were 
never granted to the Southern Pacific Eailroad company" — 
a fact which had been determined to the contrary by the 
court, and determined for ail time, unless that judgment 
should be reversed, so far as that case is concerned. "Second, 
we hâve certain equities that must be respected, and shall be 
respected." And, again, "we, as American citizens, cannot 
and will not respect them;" that is, the rights of the Southern 
Pacific Eailroad. 

Now, he knew, because McQuiddy told him, that the mar- 
shal had gone with the writ to put Crow in possession of 
Storer's and Brewer's land. He was urged to haste. He 
dietated this addition. He said, in answer to a question from 
the court, that it was not dietated by McQuiddy; it was his 
own dictation ; it was his own language. Now, then, when he 
wrote that language he had reason to believe from the conversa- 
tion, whether he did so believe or not, that it was to be used 
— to be delivered to the marshal. The conversation, Mc- 
Quiddy's anxiety and hurry to get off, his impatience to hurry 
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him up, indicated ail this. It was addressed to the marshal ; 
he read it ; and, by appending this addition to it, he adopted 
the whole of it. When he appended this and delivered the 
whole of it hack to McQuiddy, with this appendage, hav- 
ing signed it "By order of the League," or "By authority of 
the League, " he adopted the whole of it. He conferred with 
McQuiddy in preparing this for the marshal, and, when he 
delivered it to McQuiddy, that was a commendation of and 
concurrence in those acts between the two, and tends to show 
that there was a conspiracy, at least between those two. It 
is addressed to the marshal-; it is the language of threat; 
and the testimony tends to show that he knew it was to be 
used for that purpose, and he, at least, affirmed that it was 
"By authority of the League. " 

Now, there hâve been several other papers put in évidence 
hère, purporfcing to hâve been by authority of the league, but 
but none can be traoed to the league by direct évidence, and 
it is denied they came from the league. It is said that Doyle 
consulted no meeting of the league as to this document, 
because there was no meeting; but, conceding it to be so, he, 
at least, affirms that this was by authority of the league, and 
McQuiddy confirms it by adopting it and delivering it to the 
marshal with that appended to it. They two act together in 
concert with référence to the préparation of this document, 
and for the purpose of delivering it to the marshal, as the 
testimony tends to show ; whether it shows this satisfactorily 
or not is a question for you to consider. Then the testimony 
shows that McQuiddy immediately rode off fi'om the house ; 
that he went by one direction and Doyle went by another, 
and they both arrived at Storer and Brewer's at about the same 
time, or not far apart; and the testimony tends to identify 
them ail as being upon the ground during some portion of 
those proceedings. 

Now that tends to show a preconcert of purpose — of action — 
on the part of thèse two men, at least ; and if you believe that 
they did thus act in concert with référence to that, then there 
was a conspiracy to do the thing which this document pur- 
ports to do; and, if there was a conspiracy, the act of Me- 
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Quiddy is the act of Doyle, even although the latter was not 
on the ground — even if he had not gone upon the ground— 
hecause the acts of one of the conspirators, when the con- 
spiracy is onoe established, in carrying forward the objects of 
the conspiracy, are the acts of ail the conspirators. 

Gentlemen, if thèse acts occurred in the way that I hâve indi- 
cated hère, there was a continuance of the résistance of the 
marshal which was begun on the first meeting on the ground 
of those parties. Now, from ail this testimony, gentlemen, 
from the acts of the parties, you must détermine whether or 
not there was a concert of action and a common purpose. That 
there was a concert in going there, the testimony shows, be- 
cause they agreed upon it. There was a concert upon some 
purpose. The question is as to what that purpose was. Was 
that the purpose indicated by the acts which they did in fact 
perform immediately upon getting on the ground in great 
haste, without even waiting to consult with Storer and Brewer, 
or was that the purpose which they now, after the act, say 
was their purpose ; a mère matter of persuasion, a mère matter 
of protecting Brewer in case he should be assaulted with an 
intent to murder him ? 

YOu are to détermine this casej gentlemen, from ail of thèse 
circumstances, and make up your minds — First, was there a 
conspiracy ? If there was a conspiracy, who were guilty of that 
conspiracy? and then, also, was there an actual résistance? 
If there was, who were gnilty of that actual résistance? If 
there was a conspiracy on the part of sorne and not upon 
the part of others, then who are those that are guilty of 
conspiring? Beoause, if Doyle is guilty of conspiring with 
McQuiddy, he is guilty, although McQuiddy is not on trial; 
he is indicted, and it is no matter that he is not on trial. H 
Doyle conspired with McQuiddy, as it is alleged in the indiot- 
ment that he did, or with anybody else, he is guilty of every 
act of résistance within the objects of the conspiracy that 
was performed by any of the other conspirators; he.is guilty 
with the others who carried the object out, even if he did not 
get there in time to assist personally in the matter. 

Gentlemen, as to the credibility of the testimony you are 



702 FEDERAL lîEPOBTKR. 

the sole judgég, and as to what it proves. I liave pointed ont 
the bearing of the testimony. I will say, further, as to what 
actually took place, what was actually doue there, there is 
scarcely asubstantial conflict in the testimony. [Çhe confiict 
is not so mueh as to what the acts were ; there may be some 
little as to some points of it. You will recollect what those 
points are. The conflict is not so much as to what acts were 
actually performed by the varions parties there,: as it is in 
regard to the purpose for which those acts were performed. 

The great conflict is as to whether the purpose is what the 
défendants, long subséquent to the event and after thèse 
lamentable occurrences hâve taken place, now say was their 
purpose, or whether that purpose which is indicated by their 
acts — which is made manifest by their works — was their real 
purpose; and you are the proper parties to détermine whether 
that purpose which thèse acts indicate was the real purpose, 
or whether that which they now say was their purpose, and 
which they did not in fact accomplish, was the real purpose. 

Gentlemen, you are the judges of theoredibility of the wit-. 
nesses, and you are tô take into considération their situation 
in référence to this transaction. Many of thèse witnesses are 
défendants to this charge, who, under the law as it now stands, 
and I think wisely, are.permitted to testify; but, gentlemen, 
you should scrutinize their testimony with care. They are 
deeply interested in this matter. Seven lives bave been lest 
in this transaction, and they are now at the bar of justice 
hère charged with the offence of conspiring to resist the 
United States màrshal, and of having actually resisted him. 
They stand hère subjeot, if found guilty, in the discrétion of 
the court, to imprisonment and fine. Now, what effect this 
situation may hâve upon their testimony is a question for you 
to détermine. And so the witnesses on the other side : you 
are to consider their relation to the transaction, and upon the 
whole come to such conclusion as you think the évidence 
justifies, 

I am free to say that several of thèse défendants, in my 
judgment, testified with great fairness. Whether they did or 
not is a question for you. Some of them, I think, prevari- 
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cated; whether they did or not is a question for you todeter-' 
mtiîië. But yon àreto take ail of the testimony, and make 
ùp your condusioiis — First,âii thèse parties, or any of them, 
conspire, and do some act to carry ont fhat conspiracy? If 
they ttïd, ;f odtvili fînd them gailty of that ch&rgé.' Second, 
did they actùally ïesist in the m&nner which I havé pointed 
ont and deûned? If they did, you must find them guilty of 
that chargé. ,' * : • 

Now, gentlemen, if yoil'find, in yoiir jùdgment, beyond à- 
reasonablé doubt, that thesè parties, or any of them, are 
guilty j and fail to give effect to thàt indgment by a propéï' 
verdict, you' WÏÏlprove recréant to yourdaties ascitizens, aJl& 
violàtë your oaths as jurors. If, on the côntrary, you hâve a 
reasonaible doubt in the matter, you are equally bound to 
acquit the parties. But, gentlemen, a reàsoûable doubt is 
not'an'arbitrary doubt; it is not one yoii may coûjure up at 
\pill. It must be a doubt which really ârises out of the evi-^ 
dence— which is suggestéd by the évidence, and which really 
rests in good faith in your minds as à matter of doubt, Yoù 
will look-at this matter as you would if you were investigating 
it with a désire to ascertain the exact truth in a matter of 
great côûseqnencé to your own interest, and if, upon the 
whole, your minds rest satisfied of the guilt of thèse parties, 
you must find them guilty; otherwise, not guilty. 

Gentlemen, in thèse several aspects yoù will be called upon 
to consider this case. I will now instruct you as to the forin 
of tlie ■Verdict]' There are several défendants hère. You wïU 
look upon their cases in their différent lights, and hence it is 
necessary for you to understand the f orm of the verdict which 
you should render according to the f acts which you may find. 
I hâve prepared forms hère suggesting several catégories 
which you can consider, and adopt such form as you find in 
accordance with those catégories. 

The firat form is in case the jury find against the défend- 
ants on both charges. In case the jury find against the de- 
fendants on both charges, the form of your verdict will be as 
foUows : 

"We, the jury, find the défendants, Doyle, Patterson, Pur- 
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cell, Brewer, Bracieii, and Talbot guilty as chargea in the 
indictment." That is, if you find them tt,ll guilty as charged. 

If you only find some of them guilty, you will aimply inpert 
the names of those you do so find, I merely insert the names 
80 that you will know what the names are, and,4f you find 
them guilty, that ^will be the fprm of your verdict in the first 
category. 

Second. In case the jury find that some are guilty of oon- 
spiracy, and also of resisting the marshal, and some of resist- 
ing the marshal only,, and not of conspiracy, the form of the 
verdict will be as foUows : "We, the jury, find the défendants 
]l)oyle," etc., — as the case may be, — naming the persons that 
a,re guilty of both charges, "guilty as charged in the indict- 
ment;" and the défendants A., B., etc., "guilty of resisting 
the marshal, but not guilty of conspiracy." 

Third. In case the jury find the défendants not guilty of 
conspiracy, and guilty of resisting the marshal, the form of 
verdict must be as follows ; "We, the jury, find défendants 
Doyle, Patterson," etc., — ^naming those found guilty, — "guilty 
of resisting the marshal, as found in the indictment, but not 
guilty of conspiracy." 

Fourth. In case the jury find the défendants not guilty 
of either charge, the form of the verdict will bé as follows : 
"We, the jury, find the défendants not guilty." 

If the facts as found présent any other aspect, adapt the 
form of your verdict to the facts as found; as, for instance, 
some guilty, naming them, and others not guilty, naming 
them. 
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In re Htndman, Bankrapt. 
{Distria OouH,W. B. Tennessee. ,1880.) 

1. Baukrcptct— DiscHAKGE— Peihcipal Debtor— Act Jvsk 22, 1874, 

§ 9. 

Although the bankrupt may be liable to the creditor as principal 
dsbtor, if between him and his co-obligors he is in fact only a surety, 
the debt will not be reclconed against him in detennining the ques- 
tion of his dischàrge. 

2. Samb Stjbject— Cash m Jotigment. 

The bankrupt having purchased the interest of a retiring partnec, 
agreed, with him and the other partners, that, in part considération 
of the purchase money, he ■would pay one-third of a certain partner- 
ship debt due by the old flrm, but when he came to substitute'p' ùéw 
not* he signed jointly with the old partners for the vholé debt, not 
thp firm name, but their individual names. HM, that only one-third 
of the de,bt would be estimated against him as a debt on which he 
was a principal debtor, in determining the question of his discharge. 
8. BKta SuBJECT— Thiett Per Centum— How AscBBTAnran — Valu» 
OF AssBTS — Date op Estimate— Déductions. 

The act does not mean that the créditera shall be paid 30 per centum 
of theii claims to entitle the bankrupt to his dischàrge; but only that 
the assets shall be equal in value, at the date of adjudication, to that 
amount. Neither thecosts of the bankruptcy proceedings, nor the 
cosls of foreclosure suits, instituted by the assignée to coUect assets, 
nor any expenses of the administration incurred by the assignée, -will 
be deducted from the gross Value of the assets in determining the 
question of discharge. 
4. Same StTBJBOT— Sbcubed Claimb— Intbeest — How Calculated. 

Although secured creditors may collect from the assignée interest 
on their claims accruing after adjudication, such interest will not 
be estimated in determining the relative amount of debts and value 
of assets, on the question of discharge, but the claims will be reck- 
oned with interest only to the date of adjudication. 
fi. Samb Subject— Case in Judgmbnt. 

AVhere a bankrupt's gross assets would amount to 30 per centum 
of the debts proved against him, if interest on ail claims, secured and 
unsecured, be stopped at the date of adjudication, and no costs of 
the bankruptcy proceedings or expenses of administration incurred 
by the assignée be ■ deducted from the assets, hdd, that he was 
entitled to his discharge, although the net proceeds were trot bUffl- 
cient. 

In Bankruptcy. 

It appeared by the agreed statement of facts and the reg- 
ister's certificate that the creditors objected to the discharge 
v.5,no.S — 45 



706 FBDBBAL BKPOBTBR. 

of the bankrupt because his assets had neîther paid nor were 
equal to 30 per oentum of the debts upon which he was liable 
as principal debtor. One of the debts proved against him 
was a note in the following words, viz. : 

"$1,619.96. 

"Twelve months after date we promise to pay to Mrs. M. F. 
Northern, guardian, etc., the sum of $1,619.95, for value re- 
cel ved, -with interest from this date; and, in case said intérest 
be not paid at maturity, tben the same to become principal 
and bear interest ; or, in other words, interest hereon, if not 
paid ahnually, to be compounded. This fif teenth of November, 

im. 

[Signed] "A. Htndman, 

"D. Œ WooD, 
"T. B. Leslie." 

This note was given under the following circumstances : 
The above-named Wood and Leslie and one Ligon. under the 
firm name of Wood, Leslie & Co., being the owners of the 
Covington mills, borrowed from Mrs. Northern the sum of 
mohey mentioned in it, for which they executed a note identi- 
cal in form, except as to dates, with the above note, and ex- 
cept that it was signed only with the firm name. The bank- 
rupt purchased Ligon's interest in the mills, and agreed to 
pay what was estimated as Ligon's share of the Northern 
note, namely, $584.78. There is some dispute in the testi- 
mony as to whether it was so understood with the créditer 
when they canie to substitute the note of the new firm for 
that of the old firm, but both the register and the court found 
that the créditer either did not know of or did not assent 
to any change in the liability of the partners, and that, as 
to her, there being no con tract for suretyship, ail the obligors 
were principal debtors, and liable jointly and severally each 
for the whole amount. But as to the incoming and retiring 
partner, and the other members of the firm, it was understood 
that the incoming partner should only be liable to pay one- 
third the note, and the remaining partners would pay the 
other two-thirds. He paid Ligon the purchase money, — $2,- 
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000,— less tliis one-third thé Northern note, and aseumed his 
liability. There was some proof tending to Bhow that the 
bankrupt himself supposed tbat he ^a^ only beeoming liablô 
for one-third the whole amount, as he hirnself swears; and, 
on the other hand, some proôf ténding to sho'w that the nature 
of his contract in signing the note was explained to him, and 
that he knew that he vas binding himself tb pay the whole 
amount. But, in view of the findings of the register that 
the bankrupt and his partners did not intend to make it a 
firm note of the new firm, and of the opinion of the court, 
it is not deemed necessary to state the proof on this subject. 
If, on the facts of the case, the whole of this Hôte should be 
counted against the bankrupt as a debt upon which he was 
liable as principal debtor, it was conceded he could not be 
discharged, and this question was certified by the register. 

There were certain assets secured by mortgage which the 
assignée was compelled to foreclose by légal proceedinga, in 
order to realize the amount due. He incurred costs and other 
expenses which he paid out of the proceeds. There werô 
creditors who proved for principal and interest of their secured 
debts to filing the proof, and thèse the assignée paid in fuU, 
with interest up to the time of payment. If the costs of the 
bankruptcy proceedings and the costs of the foreclosure suits 
be deducted from the gross sum realized by the assignée/ and 
if interest on the preferred debts due by the bankrupt, which 
accrued after adjudication, be estimated against him, there 
would not be sufficient assets to discharge him, even if only 
one-third of the Northern note be counted against him. But 
if thèse preferred debts are estimated with interest only to 
the date of adjudication, and the assets be valued without 
déductions for the above costs and expenses, the bankrupt 
would be entitled to his discharge, and thèse questions were 
certified by the register. 

The following is so much of the register's certificate as 
présents the légal questions certified by him : 
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"begistkb's ÛEBTIKIOATE. 

"To recapitulate, the discharge of the bankrupt dépends on 
the answers to the following questions : 

"First. If the estate of the bankrupt equals 30 per cent, in 
value of the debts provided for in section 5H2a, Eev. St. tit. 
'Bankruptcy,' before reduoed by costs and expansés of the 
proceedings, is that a compliance with said section ? 

"Answer. I think it will not be seriously denied that this 
question is settled in the affirmative by a decided weight of 
authority. 10 Bump, 737, and cases there cited. 

"Second. Does the day of adjudication as the time to which 
interest is to be calculated apply to debts secured, as well as 
to those unsecured? 

"Answer. I find much difficulty in arriving at a satisfactory 
conclusion on this question. Not only are the décisions eon- 
flicting, but aside from them there are good reasons both in 
support and in opposition. If, in advance of bankruptcy, or 
even suspeeted insolvency, a creditor secures himself, as he 
has an undisputed right to do, for a présent passing consid- 
ération, and the debtor subsequently goes or is forced into 
bankruptcy, it would seem a great hardship that he should be 
deprived of the fruits of his prudence by refusing him inter- 
est on his debt during the time required to realize on his se- 
curity. Should the security be inadéquate to the payment of 
debt and interest to date of adjudication, it would be imma- 
terial ; but when, for unavoidable cause, there had been con- 
sidérable delay in the disposition of his security, and it realized 
sufficient to pay principal and interest to date of settlement, 
the refusai to allow interest would seem to violate a vested 
right. 

"But section 5037provideB that 'ail debts due and payable 
from the bankrupt at the time of commencement of proceed- 
ings in bankruptcy, and ail debts then existing but not pay- 
able till a future day, a rebate of interest being made when no 
interest is payable by the terms of the contract, may be proved 
against the estate of the bankrupt.' 

"The lines italicised indicate the commencement of pro- 
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ceedings as the time beyond whioh interest conid not be cal- 
culated, and this in aU cases. 

"Again, section 5075 provides, among other things, that a 
mortgage créditer may ascertain by agreement with the 
assignée, or by a sale thereof, the value of the property. This 
need not involve mueh delay. 

"The reasoning In re Jaycox and Green, 8 N. B. E. 244, is 
qnite plausible. The court says : ' The gênerai purpose and 
policy of the act is to prodùce equality amông the creditors of 
insolvent debtors, with the exceptions provided for in the act, 
and, to attain that end, its provisions should, in cases of 
extrême doubt, be construed benefieially for the gênerai cred- 
itors.' In re Bloson, 4 N. B. E. 147, the court directly décides 
that a secured debt, being provable, does not draw interest 
after adjudication. See, also, 10 Bump, 572, 573. On same 
page are aJso cited cases deciding just the opposite. But 
thèse, and ail the cases I hâve found, involve the rights of 
creditors between themselves. There is another view of the 
question, as affecting the rights of the bankrupt alone in the 
matter of bis discharge, and which, if I am correct, is décisive 
of the question now before your Honor, without passing on 
the one above discusséd. Whatever may be said as to the 
date for computation of interest, as between creditors, I do 
not think the calculation can go beyond the date of adjudica- 
tion for the purpose of an estimate of the relative value of 
the debts and estate. It is a parallel case with that of the 
security debt, which, though exeluded from an estimate of the 
indebtedness, is not exeluded from a participation in the divi- 
dend. So with the interest on ail debts. It should, in arriv- 
ing at the aggregate debt against the bankrupt's discharge, 
cease at adjudication ; but might by possibility, in certain 
cases, be admitted, like security debts, to participate in the 
dividend. 

"Therefore, I do not think that interest should be estimated 
against this bankrupt's disoharge on the secured debts be- 
yond the date of adjudication. 

"Third. Is the bankrupt primarily liable for the whole of 
the Northern debt, to the extent that he cannot show that 
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in point of fact he is, as between him and his co-obligors, 
liable for only one-third ? 

"Answer. Glearly he is liable directly to the créditer for the 
whole debt, but if the three makers were ail equally solvent, 
and Hyndman, under compulsion, was to pay the whole, it 
will not be denied that he could recover the two-thirds from 
the other two. When Hyndman bought the interest of Ligon 
he beyond doubt consideredhe was assuming only his liability 
on the note, and, indeed, it is in proof that he so stated, and 
had a ealculation made by Mr. Cummins showing what was 
the amount. 

"I hâve been unable to find a décision in point, nor, in- 
deed, but few even bearing on the question, but the spirit of 
the law and the décisions are clearly in the direction of the 
fullest protection to the bankrupt against debts on which he 
is not primarily bound. I am quite positive that I hâve seen 
a décision which goes even much beyond those cited in 10 
Bump. 738, but cannot fmd it. 

"In my opinion, only one-third of the Northern debt should 
be estimated against the bankrupt. It does not appear but 
that the other parties are good for their share. On the con- 
trary, outside the record, I learn from the best authority that 
the créditer expeots to make the debt good from the other 
two. 

"It is considered by the register that ail the questions — one 
to eight — in the former portion of this eertifled summary are 
covered by the three above, as I do not consider that the 
question under three of the first numbers arose in the case, 
and I do not understand that it is insisted on. 

"I further understand that, should your Honor concur in the 
conclusions of the register, it is conceded that the bankrupt 
will be entitled to his discharge ; and, on the contrary, a 
non-concurrence as to either will defeat the application for 
discharge. 

"Eespectfully submitted, 

"T. J. Latham, 

"Eegister." 
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W. H. Carroll, for creditors. 

W. D. Beard, for bankrupt. ' 

Hammond, D. J. The firèt question in importance is whether 
the bankrupt was so liable as principal debtor on the North- 
ern note that the whole of it must be counted against 
him; because, if this point be against hird, it is conceded he 
cannot be discharged. I hâve nô doubt that, in a controversy 
between him and the creditor, he would be held to be a prin- 
cipal debtor; for, as between them, no contract fôr surety- 
ship is shown to hâve been entered into. In foi^m it is clearly 
not a contract of suretyahip, but the opposite; and the cred- 
itor seems to bave had no knowledgé of any agreement be- 
tween the bankrupt and his co-obligors changing the contract. 
Hence, if, as between Northern and the bankrupt, the ques- 
tion should arise whether he was principal or surety, I should 
hâve no difficulty in holding that he would be treated as 
principal. But I do not think the question is to be decided 
wholly on the technical relation existing between the creditor 
and the bankrupt, but rather on the facts of the transaction 
as they show whether he is primarily liable to pay this note 
as his own debt. Counsel for the bankrupt has well suggested 
the true test : Did lie receive the considération, and is this a 
debt contracted by him which, as against ail the world, he is 
bound to pay? If he may call upon anybody else to relieve 
him of his obligation he is not, in the sensé of this provision 
of the bankrupt law, a principal dehtor. If paying this debt 
he would hâve a remedy over against some one else, he is not 
a principal debtor. Bâtes v. Whitson, 2 Héad, 155; Hall v. 
Hall, 34 Ind. 314; Smith v. Shelden, 35 Mich. 42; Crafts v. 
Mott, 4 N. Y. 604. TJndoubtedly, a partnership note is of 
such character that, as between the creditor and themselves, 
they are ail principals ; but, even if the original debt to North- 
ern was a partnership debt, the facts do not èhow that, when 
Hyndman came into the firtn, it was renewed as a firm debt. 
In form, it is not a partnership debt, but the joint obligation 
of the three persons signing it. The facts show conclusively 
that Hyndman, as between the old members of the firm and 
himself, only agreed to pay one-third of this debt, and, per- 
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haps, for this very reason it assumed the form of their joint 
obligation. I am satisfied he was not liable, as principal 
debtor, for two-thirda of the note, and therefore onlyone-third 
will be reckoned against him in determining the question of 
bis discbarge. 

. The next question is whether the assets must, in f act, pay 
to the creditors per centuni to entitle the bankrupt to bis dis- 
charge, or be only equal in value to that amount, whether 
upon distribution the creditors realize that sum or not. I had 
occasion once before to examine the authorities on this subject, 
and felt the embarrassment of the conflict of opinion among 
able judges, familiar with the law from its commencement. I 
am of opinion that Judge Hopkins' views of this question are 
most in accordance with the probable intention of congress. 
It is ail a matter of législative intention, for congress could ar- 
bitrarily déclare the circumstances underwhich the bankrupt 
may be discharged. The first act said the assets should "pay" 
the amount specified, but the amendment said only that they 
should "he equal" to the amount then fixed. I think the sig- 
nificance of this change of phraseology cannot be destroyed 
by any judicial weighing of the words used, and finding them 
équivalent to each other. At ail events, I adhère to my 
former ruling, and hold with Judge Hopkins and the judges 
agreeing with him In re Kahley, 6 N. B. E. 189, notwith stand- 
ing my respect for the other learned judges who hâve differed 
with him on the point in oontroversy. Bump, Bankr. (lOth 
Ed.) 737. 

The next question is as to the time when this estimate of 
value is to be made — whether at the date of adjudication or 
the date of the realization of the assets by the assignée. The 
question is presented hère under a peculiar state of faets, and 
the interest of the subject has been heightened by the ex- 
haustive and thorough arguments of counsel, who agrée that 
no case has been found adjudicating the question as it now 
arises. If the exact amount of the bankrupt's debts be ascer- 
tained on the day he was adjudicated, and ail interest after 
that time be stopped, the gross value of bis assets by actual 
resuit will be equal to 30 per centum of the debts; but if 
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interest be counted on any of the debts after adjudication, 
and the costs of administration, foreclosure suits, and other 
like expenses be deducted from the assets, he cannot be 
discharged. The learned counsel for the ereditors argues with 
great force that the estate must bear the cost of administra- 
tion, and that, in. estimating their value, a reasonable sum 
must be allowed for the costs of realizing on the assets, and 
that, while interest must stop on unsecured claims, the secured 
ereditors are entitled to interest till paid. He insists that it 
is a part" of the contract for security that reasonable costs of 
foreclosure çhall be fijst paid out of the proceeds, then the 
debt secured, and only the surplus to the debtor or his assignée. 
And he produees abundant authority for the proposition that 
secured ereditors, in an insolvency court, will generally be 
allowed interest and costs ou their debt to the day of pay- 
ment. He further insists that the bankrupt is a party to the 
proceedings, and may, by diligence and careful supervision, 
hasten the settlement ; and that it is his duty, if he ■wishes a 
discharge, to see to it that the assets realize in the hands of 
the assignée a sum sufficient for the purpose. 

It seems to me that the whole argument is but another 
mode of saying that to entitle the bankrupt to a discharge 
the assets must pay 30 per cèntum, and not merely be equal in 
value to that amount, which we hâve already determined is not 
the rule we follow. But why should the bankrupt be, by such. 
construction, made to bear the penalty of possible mismanage- 
ment of the assets or shrinkage in values, or the deteriorating 
influences likely to follow litigation between the ereditors as ta 
their respective rights ? The law strips him of ail his property, 
commits its care to the ereditors and their assignée or repré- 
sentative, and he has no control over their action. They may 
by the best possible management realize the greatest possible 
results, or they may by mismanagement reduce- the sum for 
distribution to the lowest possible amount, or entirely con- 
sume the estate in litigation or eostly administration. They 
might do this for the very purpose of defeating a discharge. 
It is impossible to draw the Une between reasonable expend- 
itures and unreasonable expenditures, and no two cases would 
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fumish the same criterion of judgment. It does not foUow 
that because, as between each other, the secured creditormay 
coUect interest and costs of foreclosure, it is only the net 
results that the ; bankrupt can enjoy in this matter of deter- 
mining his diBcharge. It is to the gross fund we must look 
in his behalf, and it does not concern him how or to -whom 
it is distributed, whether it is paid out in costs or to the 
creditors, whether thè property is weU or ill managed, so long 
as he allows no frandulent debts to be proved against him. 

There is another suggestion in favor of this view. If the 
rule insisted on by the creditors hère be the correct one, no 
bankrupt could ever be discharged until the final winding up 
of the estate ; for, untU then, it cannot be known what the 
costs and expenses may be, nor how muoh the assets wUl 
pay. Yet, on the contrary, the law allows the bankrupt, 
after six months, to be discharged, if no ground of opposition 
exists, and it may be long after that time before the, estate is 
settled, and costs and expenses stopped. Eev. St. § 5108; 
Bump, Bankr. (lOth Ed.) 695. 

I think the true rule is to take the day of adjudication as 
the point of time for estimating the amount of debts and the 
value of assets; certainly not later than the date of assign- 
ment, when the assets pass under the control of the creditors 
and their assignée. 

The register reaches the same conclusion, and it may be 
certified to him that I concur in his ruling and let the cause 
proceed. The bankrupt will be entitled to his discharge, if 
no other objection exists. 
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; in re Sabls, Bankrupt, : ' : 

(District Court,W. D. Tennessee, ^uly 21, 1880.) ■ 

1. JiANKTîSPTot—DiScjiÀKGE— Absent ov Cejêditôbs— Non-Assenting 

CuBDii'OHS May Objbct. 

Non-assenting creditors, who liaveproved tliçir debts, may question 
the validity of'any asseht given in favor of the discharge, and object 
to granting a certifieate, by showing that tbe proper number and 
amount of creditors hâve net assented. 

2. Samb Subjbct — Partnbbs|iip— SuEViviNG Paiîtnek— Rblbabb dp 

DEBT — CrBDITOKS as FuNCTIONAniES. 

A surviving partner may assent to tlie banlîrupt's discharge In the 
name of the flrm, and it is nof necëssary thiït the bankrupt sliould 
procure the assent of the administrator of the deceased partner or the 
creditors of the flrm. His power to do thia may be derived from gên- 
erai principles governing his relation to those interested in the debt 
proved by him, or tlie flrm, and abo as an implied grant of power 
' from the bankruptcy statùte itkèlf , Creditors are, under the bankf- 
rupt law, in some senae, f unctio^ai'^es performing guosi-ministerial or 
5Ma«î-judicial duties. 

In Bankruptcy. 

L. B. McFarland, for bankrupt. 

Humes é Poston, for creditors. 

Hammond, D. J. One of the creditors àssenting to the 
bankrupt's discharge is J. H. McClellan, as surviving partner 
of the finh ôf Guy McClellan & Co., the othôr partner being 
dead. If this debt be counted the bankrupt is'èntitled to his 
discharge because of having sécured the assent of a sufficient 
number and amount of hiô creditors who hâve proved their 
debts. But if this debt, which was aleo proved by the sur- 
viving partner, be réjeeted in the count, there is a deficiency 
of assehting creditors, and the discharge must be refused. 
The objection is made by a non-assenting créditer that a sur- 
viving partner cannot assent so as to bind either the admin- 
istrator of the deceased créditor or the creditors of the firm, for 
■whom it is argued he is a trustée; and therefore the assent 
of thèse cestuisqm trust must likewise hâve bèen pro'curèd to 
entitlè the bankrupt to his certifieate. 

The question has been argued on both sides with excep- 
tional thoroughness, ànd it is said by counsel that no case 
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ruling the point has been found. The bankrupt's counsel 
Bubmits that the non-assenting créditer cannot question the 
action of the surviving partner, who is responsible alone to 
the administrator of the copartner, or to the firm's creditors, 
if he violâtes his trust. But I am of opinion that non-assent- 
ing creditors hâve a clear right to insist that the certificate of 
discharge shall not be signed, unless it is shown by the record 
that the bankrupt is entitled to it. They may object to in- 
valid or insufficient assents, for the reason that their own 
debts are affected and may be discharged if they be pernaitted 
to operate contrary to law. 

The learned counsel for the objectors insists that by the 
death of a partner the scope of the partnership is restricted 
to winding up the concern, and the powers of the survivor 
are correspondingly so restricted that he can appropriate 
notbing to himself, nor do anything which will operate to the 
in jury either of the creditors of the firm or the administrator 
of the deceased partner's estate ; that he cannot, without con- 
gideration, release a debt due the firm, or give away any por- 
tion of the partnership effects, and that his duties are con- 
fined to realizing ail that is possible out of the assets for the 
payment of the creditors of the firm and distribution to the 
deceased partner's représentatives. 

The application of this argument to the case in hand is that 
it is the survivor's duty to keep the debt against this bank- 
rupt alive to be coUected out of future acq[uisitions, and that, 
by assenting to his discharge, he thereby extinguishep the 
debt in violation of this duty, and entails a loss upon those 
interested, which he has no power to do without their con- 
sent. No case is oited which discusses the power of a sur- 
viving partner in this matter of consenting to a bankrupt's 
■discharge, and the argument is deduced from principles applied 
in common-law or equity cases in restraint of a surviving 
partner's power over the partnership property and in aid of 
those interested in its most bénéficiai appropriation to the pur- 
poses for which he holds it. Daniel.y. Daniel, 9 B. Mon. 195 ; 
Bookout V. Anderson, 2 La. An. 2é6; Rogers v. Batchelor, 12 
Pet. 221; Vance v. Campbell, SHumph. 524; Martin v. Kirk, 



■ IN EB SAULS. TT7 

2 Humph. 529; Béhte y.Wynne, 7 Terg. 541; Baneroft v. 
Snodgrass, 1 Cold. 441. 

Thèse and other cases citedj some of them treating of the 
powers of a partner in existing firms, and some of his powers 
after dissolution, ail show that a partner cannot waste the 
assets or act beyond the scope of the partnership business, 
nor, after 'dissolution, create new debts, or misapply the finn 
property. But they seem to me not to settle any principle 
■which militâtes against the idea, that, after ail, it may be 
within the legitimate scope of a surviving partner's power to 
assent to a bankrupt's discharge. The nearest analogy to it 
in the ordinary conduct of his aff airs is the release of a debt. 
The case of Bookout v. Anderson, supra, does décide that in 
Louisiana a surviving partner cannot release a debtor of the 
firm so as to qualify him to be a witness, but then the law of 
Louisiana seems to be peculiar as to the powers of a surviv- 
ing partner, whô has ho right at ail to administer the firm 
assets until authôrized by a court of probate. Coll. Part- 
nership, (4th Ed.) § 129, note 3 ; Id. § 666. And in Buckley 
T. Dayton, 14 John. 387, it was held that the release of a 
witness by one partner alone was suf&cient to qualify him. 
On gênerai principles, a surviving partner is the owner of the 
partnership assets ; he has the légal title, and it is only in a 
court of equity that he is treated as a trustée. Case v. Abeel, 
1 Paige, Ch. 393. He may coUect, compromise, or otherwise 
arrange ail the debts of the firm, and his recèipts, payments, 
and doings generally in that behalf ^re valid, if honest and 
within the fair scope and purposes of the trust. And if there be 
négligence, delay, misconduct, or gross mistake, equity will in- 
terfère and give proper relief. Pars. Part. (3d Ed.) 440 ; Id. 
442 and notes. 8o completely is this so that the fitrm assets 
pass to his administrator and to his individual assignée in 
bankruptcy. Brooks v. Brooks, 12 Heisk. 12 ; Ée Stevens, 5 N. 
B. R. 112. 

The power of a partner in an existing firm to release a debt 
cannot be doubted, even after dissolution. Coll. Part. §§ 46S, 
636, 637; Story, Part. §§ 115, 252; Pars. Part. 172, note w; 
Salmon v. Davis, 4 Binney, 375 ; Nepier v. McLeod, 9 Wend. 
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1,20 ; RohUns V. FuUeh, 2â .N. I.' 6 70, 673. And this is par- 
ticularly so after institution of légal procôedings, when the 
power arises ratherfrom. général practice in actions at law 
ihan from privilèges of partnership ; for.it is generally true 
that one plaintiff ta&y lele&se an action birought by two. Coll. 
Part. §§ 441, 636. No càBe that I hâve seen suggests that 
a surviving partner is deprived of this power td release a 
debt either before or after action brought. In Robbins v. Fid- 
1er, supra, the court say : "The partners may, notwithstanding 
the disolution, still perfdrm any act relating to debts and con- 
tracts existing before dissolution which they might hâve per- 
formed as partners before the dissolutioh, such as releasing 
or giving a receipt for partnership debt, signing abankrupt's 
certificate, etc. The signing of a bankrupt's certificate is the 
highest exertion of authority referred to, for it releases the 
debtor and dischargea his future acquisitions, but the power 
fco do it is well.eatablished." Page 573. And see Arton v. 
Booth, 4 J. B. Moore, 192; S. C. 16 E. G. L. 373, which is a 
«strong illustration of thé power to release after dissolution. 
Partners are more notably bound by the acts of each other in 
proceedings under the bankrupt laws. One may, on behalf 
of ail, prove a debty vote in the ohoice of assignées, and sign 
the certificate. Coll. Part. §§ 444, 467; 3 Kent, 49; Pars. 
Part. 172, note w, at page 175; Eden, Banky. 397, in 25 
hayf hihvMy, 392; Ex parte Hodgkinson, 19 Ves. 291; Ex 
parte Mitchell,'14 Ves. 597; Ex parte Hall, 17 Ves. 62; and 
other cases cited in Mr. Sumner's notes to thèse cases in 
Vesey. ■ - 

In this last case, Ex parte Hall, it was the signature of the 
certificate by one partner after a dissolution. In ail the cases 
cited, and màny others examined, while I find no case ruling 
the point as to a surviving partner,! find none taking a dis- 
jijnction againat him in this matter of assenting to a dis- 
charge ; and, inasmuch as his title is enlarged, and he is 
more exclusively and entirely niaster of the assets than 
before dissolution, or after dissolution, otherwise than by 
death, it would seem that he would hâve, as surviving part- 
ner, in th' s respect, the same power as thfit given him in the 
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cases •mentioned. In re Sausmerez, 1 ktk. 85, itiwas, ruled 
an execator can sign the certificate, and in. a case cited in 
Baoon's Abridgment, tit. "Bankrupt, K," (Ist Ed.) and note 
(Ed. 1860) from Green. 260, whare the debt proved devolved 
on the bankrupt himself, it was held he might consent to 
hia own discharge as a créditer, "because otherwise he nevet 
could be released, as no one else is or could be qualified to. 
sign the certificate for him." Hilliard, Banky. (2d Ed.) 316, 
note a. 

In the case of Barrett, 2 N. B. E. 533, where it was ruled 
that one partner may exécute a powef of attorney to vote for 
an assignée, and bind his copartners, the exception in favoj 
of such a power is supported as a necessity in bankruptcy 
cases, upon the authority of some of the English cases I 
hâve cited hère. Our own bankrupt law, in the matter of 
the diecharge and this assent of creditora, is modelled on the 
English statutes Under which thèse décisions were. made, and 
they are quite sufficient as authority. The. learned counsél 
for creditors hère insists that the administrator of the de- 
ceased partner can, no more than the surviving partner, assent 
to' the discharge, and for the saine reasons whioh he so ably 
présents. The resuit would be that the bankrupt cannot 
hâve any assent on this firm's debt, although it may be 
proved and counts against him; and we can imagine a casa 
where, ail or a large proportion of the creditors of thè bank- 
rupt being surviving partners, he could get no discharge at 
àll. It cannot be that he would hâve to go to ail the credit- 
ors of Guy McClellan & Co., and ail thè parties interested in 
the deceased partner's estate as cestuîn que trust, and procurei 
their assent. Ex parte Dubois, 1 Gox, 310; Ex parte Righf, 
19 Ves. 463. Thèse cases do not apply to exécuter» or part- 
ners. This demonstrates the neceggity ôf making thisipower 
réside in the surviving partner in baiïkruptey cases, whatever 
his common-law powers may be to reléase a debt. 

Moreover, I am of opinion that the power may be supported 
as a statutory power under the bankrupt aot itselfi It ia 
true, this assent opérâtes to extînguish thç intere^t of.the 
administrator of the deceased partner in this debt against the 
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bankrupt, but eo it does to extinguish the debts of ail the 
non-assenting creditors. Thèse assenting creditors, when 
BufËcient in number and amount, by their assent extirpate 
ail the non-assenting debts. Where do they get the power to 
do this? Clearly, fromi the statute. The truth is, they are 
functionaries — quasi ministerial, quasi judicial, it may be — 
charged in part with the administration of the law, and, as 
such, the depositaries of certain powers, among which is that 
of determining when the bankrupt shall be discharged and 
when not. Hilliard on Bankruptcy, (2d Ed.) 239, 241. The 
law discharges the debts, the law performs the opération of 
releasing them, the creditors being merely donees of a power 
to détermine the cases in which the law shall so operate. 
The législature has left it to the discrétion of the creditors 
whether they will or not assent to the discharge^ and this dis- 
crétion is absolute. Lord Eldon observes that the law bas 
left the bankrupt entirely to the caprice of his creditors to 
sign the certificate or not, under a high moral obligation, per- 
haps, but no légal obligation to do it, however great his 
atonement. And he says "there can be no stronger proof of 
the good nature and humanity of the British character than 
the readiness with which creditors sign." Ex parte Joseph, 
18 Ves. 340; Ex parte King,ll Ves. 417; Ex parte Gardner, 
1 Ves. & B. 45 ; Ex parte Cridland, 3 Ves. & B. 95, 103 ; 
Hilliard on Bankruptcy, (2d Ed.) 315, 316. The statute 
does not name a surviving partner as one of the donees of 
this power, but from necessity, and by ail the analogies of 
the law, it is faily inferable that it was intended he should 
be the donee, rather than innumerable and remote bene- 
ficiaries of the quasi trust he exécutes. The release is not 
without considération, for the bankrupt law enlarges the 
remédies of the creditors, and gives them inquisitorial and 
other powers they would not otherwise enjoy. It also gives 
ample protection against fraudulent bankruptcies by with- 
holding a discharge in ail cases of misconduct by those who 
ask its relief. 

Let the bankrupt be discharged. 
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In re Ebad, Bankrupi. 
{Dtetriet Court, W. D. Tennessee. , 1880.) 

1. DiSCHAEGB — EpFBCT OP PbOTDÎG A DbBT APTBB THE DaY TO ShOW 

Cause. 

A debt proved af ter the day appointed to show cause against a dis- 
charge will not be reckoned in detennining whether the assets be 
equal to 30 per centum of the claims proved against the estate, nor 
whether the requisite aasent, in number and value, of creditors has 
been obtained. A debt se proved cannot be allowed to influence the 
question of discharge in any way. 

Cases cited: Be Borst, 11 N. B. B. 96 ; Hé Derby, 12 N. B. R. 241; 
Re AntisM, 18 N. B. R. 290, 298. 

In Banktuptcy. 

Wm. M. Randolph, for bankrupt. 

Humes é Poston, contra. 

Hammond, D. J. The pétition for discharge having been 
filed the fourth day of January, 1879, was assigned for the 
hearing before the register at Trenton, when and where ail 
creditors were notified by publication, as required by law, 
to attend and show cause why the discharge should not be 
granted; the same time and place was appoînted for the sec- 
ond and third meetings of creditors. No debts had at that 
time been proved, nor did any creditors appear at this meet- 
ing either to prove their debts or to oppose the discharge. 
But subsequently, on the ninth of January, 1879, M. L. 
Meacham & Co. proved their debt and filed it with the regis- 
ter on the twenty-second of January, 1879. The amount of 
their debt is $1,512.36, upon which the assignée paid ail the 
money in bis hands, being thé sum of $95. No other cred- 
itors bave proved their debts. This payment not amounting 
to 30 per centum of the debt proved, and there being no assent 
of creditors, the question is whether the bankrupt is entitled 
to bis discharge. ■ The register certifies the f acts in his final 
report, and submits the question. 

For the bankrupt it is insisted that the debt proved cannot 
be counted beca,use the proof was made and filed after the 
day to show cause ; that while it may be true that a créditer 
may prove at any time before final distribution for the pur- 

v.5,no.8 — 46 
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pose of receiving dividends, the question of the bankrupt's 
discharge is to be determined by tlie facts as they existed on 
the day to show cause ; and that the right to a discharge hav- 
ing once attached is complète, and net to be defeated hy 
subsequently filing proofs of debt. 

I do not think that the accidentai fact that the second and 
third meeting of creditors was held, under gênerai order No. 
25, on the same day appointed for the creditors to appear 
and show cause against the discharge, can influence the ques- 
tion submitted by the register. Thèse meetings were held 
only for the purposes prescribed in sections 6092 and 5093 
of the Eevised Statutes, but for convenience were assigned 
for the same day as that appointed under section 5109 for the 
creditors to show cause against the discharge. Section 33 of 
the original act of 1867, (Eev. St. 5112,) as amended by the 
act of July 27, 1868, (15 Stat. 228,) required the assent of 
creditors to be filed in the case at or before the time of the hear- 
ing of the application for discharge ; and, as it required the as- 
sent only of the creditors "who shall bave proved their claims," 
it is manifest that under that section no other creditors could 
be counted in determining whether the requisite assent had 
been given, exeept those who had at or before that time proved 
their claims. Re Borst, 11 N. B. R. 96. And although sec- 
tion 9 of the act of June 22, 1874, (18 Stat. 180,) does notpre- 
scribe the time withinwhich the assent must be given with 
the same particularity, it bas been ruled that there bas been 
no change of the original act in that respect. Re Derby, 12 
N. B. R. 241. 

A-gain, by gênerai order 24, a creditor opposing the dis- 
charge for cause under sections 5110 and 5111 must appear 
and enter bis opposition on the day when the creditors are 
required to show cause. This day, then, seems to be the time 
fixed for the termination of the right of the creditors to make 
whatever opposition they hâve to offer. The act can hâve 
no otheir meaning. It is for this purpose the creditors are 
notified, and it bas been held, after careful considération of 
ihe cases, that creditors who bave been duly notified and 
made nn opposition, nre' to be reç^ardel as conseutitig to a 
diKchiimo. /,V A nfiy,!.!, ! >l N. H. lî,. 2'.»(), •2;)8. 
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I cannot see why the same principle does not apply hère. 
Befôre this debt was proved, and ,at ail timeô after the ex- 
piration of the day appointed for the creditors to show cause, 
until this proof of deht was filed the hankrupt was entitled oa 
the record as it stood to his discharge, there being no debta 
proved, and no opposition made. If the case Tiad been 
brdiight to the attention of the court within those dates he 
■would hâve been discharged before this proof of debt was 
filed. Ile cannot be now defeated of his discharge by filing 
a claim too large to bring his case within the amount ' of 
assets required to entitle him to a discharge. A créditer, if 
he wishes to influence the question of the bankrupt's discharge,, 
must prove his debt on or before the day appointed to show 
cause, 80 that it may be reckoned in determining whether 
the assets be equal to 30 per centum of the claims proved 
andcounted against it, if he withholds his assent in writingj 
or else.he must appear on that day and enter his opposition 
for cause, and file his spécifications within the 10 days- 
allowed for that purpose. Failing to take either of thèse 
steps, the weight of his claim is lost, and the right of opposi- 
tion gone. He must, then, be regarded as consenting to a. 
discharge, although he subsequently prove his debt and re- 
ceive less than 30 per centum of his claim. 

Let a discharge be granted. 



In re Veenia, Bankrupt. 
{District Court, D. Kentucky. , 1880.) 

BaIîKHITPTGT— DiSCHABGE— BOOKB 01' ACCOUNT— CaSB IN JUDSMBNT. 

Although a merchant neednot keep his books after the most ap- 
proved méthode to entitle him to à discharge as à bankrupt, he must 
hâve )i&pt accounts and books so that a compétent accountant may, 
Irom the; books themselves, ascertain his true ânancial condition. 
Eeld, therefore, that where a bankrupt kept no books, except a smalï 
pocket memorandum-book, in which he entered each day his cash 
received anâ cash paid eut; a blotter, in which he entèred his daily 
crédit sales; aiid a book in wbich he kept accouate With those tb. 
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whom he sold on a crédit, ail imperfectly kept, he was not entitled 
to a discharge, even though from thèse boolia and his invoices kept on 
flle it may hâve been possible, with such memoranda, to make ud 
proper accounts. 

2. BAME SubJBCT— FHAUDUM2ÎT PKBFBRBNCEa — CaRE DP ASSBTS. 

A merchant, being insolvent, permitted and authorized certain 
creditort to take away his goods in payment of their debta. HM, 
that he could not be discbarged. Not only were the préférences 
fraudulent, but it was his duty to protect his assets against such 



In Bankruptcy, 

The bankrupt, being a small retail groeery and liquor mar- 
chant, kept no books except a small pocket memorandum- 
book, in which each day he entered his cash received and cash 
paid ont, which was lost and never produced ; a blotter, in 
which daily sales on crédit were entered ; and a kind of ledger, 
in which accounts for goods sold on crédit were kept against 
the purchasers. Thèse were imperfectly and negligently kept, 
and his discharge was opposed for not keeping proper books 
of account. He kept his invoices on file, and it was contended 
in his behalf that, from that and the books he kept, proper 
accounts could be made up and his financial condition ascer- 
tained. 

One of the bankrupt's creditors having obtained judgment 
against him, issued exécution and levied on his goods, the 
sheriff leaving them with the bankrupt. His creditors came, 
and without objection helped themselves to the goods, taking 
them away on drays and wagons. Thèse facta were speci- 
fied in opposition to his discharge. 

James Campbell, Jr., for the creditors. 

J. C. Gilbert, for the bankrupt. 

Hammond, D. J., (sitting by désignation.) The discharge in 
this case must be refused, The cash-book mentioned in the 
proof has not been produced, but, taking ail the bankrupt 
says as to his mode of keeping it to be true, and inspecting 
the two books he does produce, it sufficiently appears that he 
did not keep such books of account as the business in which 
he was engagea required. He kept no merchandise account, 
no expense account, no account of the purchases made by 
him, and certainly no proper accounts of anything except of 
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eales made on a crédit, whicli appear to be very imperfect. 
It is true that the law does not require a merohant to teep 
his books after the most approved methods of book-keeping, 
but it does require that hiS accounts shall be so kept that a 
compétent accountant can, from the books themselves, ascer- 
tain his true financial condition. If this can be done, the 
form in which they are kept is of no conséquence. Be Arehen- 
broion, 12 N. B. E. 17, and cases cited ; Re Antisdel, 18 N. 
B. E. 290. 

There may bave been in his store, in the shape of invoices 
and other papers, such memoranda of the facts that proper 
accounts could hâve been made up by extraordinary efforts 
to disentangle them ; but this will not do. He must by his 
books, and the entries in them, under proper accounts, how- 
ever informai, be enabled to show the condition of his busi- 
ness. The books relied on hère do not corne up to this 
requirement. 

The other spécifications are very informai, and, on de- 
murrer or exception, would not be held sufficient, because 
they do not, by requisite averments, show that the ereditors 
had knowledge of the insolvency of the bankrupt, or reason- 
able cause to believe it, and knew a fraud on the law was 
intended. But they were not objected to by the bankrupt, 
and, having taken issue on them, it is now too late to make 
that objection. The proof abundantly shows that he was 
insolvent, and that the ereditors knew it, and intended to 
take an unlawf ul préférence. It shows, on the part of the 
bankrupt, a most reckless disregard of the rights of his ered- 
itors, and his obligations to the bankrupt law, if he desired 
ite beneflts. The fact that his goods had been levied on by 
exécution did not relieve him, from thèse obligations. , The 
sheriff acquired title to sufficient goods to satisfy.the exécu- 
tion, but there were largely more goods than would satisfy it, 
and it was the duty of the bankrupt to protect them, instead 
of inviting or permitting his ereditors to help themselves to 
such as they wanted. 

Let an order be entered denying the discharge. 
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Myehs ». Callaghan ànd others. 

{Circuit Court, N. D. lUinois. Febru^ry 5, 1881.) 

1. CoPTEiGHT— State Rbpobteb. 

In the absence of any express législation by the state indicating a 

contrary principle, a state reporter is entitled to a copyright in his 

. . volumes of reports for what is the work of his own mind and hand, 

notwithstanding it may be true that he can hâve no copyright in tho 

opinions of the court. 

2. SAM»rf-CONSTEW3TIOÏÎ OF StATUTES. 

, Tlie various provisions of law in relation to copyright should hâve 
a libéral construction, in order to give eflect to what may be consid- 
ered the inhérent right of the author to his own work. 

3. BANKRTJPTCy— BiGHTS OF Bankrupt. 

A bankrupt has a right to pursue ail proper légal measures for thé 
the protection of hjs interests until an assignée of his estate has been 
appointed. — [Ed. 

In Chancery. 

J.V. Le Moyne, for complainant. 

J. L. High ani Thomas Moran, for défendants. 
"' Dbummond,' C. J. This is a bill filed by the plaintiff àgainst 
the défendants for an infringement of the rights of the plain- 
tiff under the copyright laws of the United States. The bill 
allèges substantially the foUowing facts : Prom 1865 to 1868 
the plaiùtiff and Horace P. Chaùdler conatituted a business 
firm for publishing law books, and as suoh firm they became 
the proprietors of TOlumes 32, 33, 34, 35, 36, 37, and 38 of 
the minois Beports. Norman L. Freeman was the reporter, 
under the law and by the appointment of the court, of the 
Tolumes of reports; and the firm purchased ail the proprietary 
rights of Freeman, and paid him a valuable considération 
therefor, he agreëing that the firm should hâve the copyright 
of ail said books. The firm published a considérable number 
of copies of each of said volumes. In 1868 Chandler sold out 
ail his interest to the plaintiff. The plaintiff was also the 
proprietor of , and entitled to the copyright in, volumes 39, 40, 
41, 42, 43, 44, 45, and 46 of the Illinois Eeports, of which 
Freeman was also the reporter, and from him the plaintiff 
purchased ail his interest in those volumes. The plaintiff haa 
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publislied a large number of copies of eaeh of thèse last- 
named volumes, and still bas the copyright, to ail bis vol- 
umes of reports from 32 to 46, imclïisive.' In 1877 tbe plain- 
tif reprinted volumes 37 and 38, and, as same changes were 
made in tbe arrangement of paging thè books, a copy of 
tbe printed title of eaoh volume, and aftervfrards copies of tbe 
;books themselves, were deposited in the office of the librarian 
of congress. The défendants had fuU knowledge of tbe exclu- 
sive rights of tbe plaintiff, and attemptedto buy the same 
from him, but refused to paythe price demanded, and tberè- 
upon reprinted and published the volumes 82 to 38, inclusive, 
using the material contained in, the volumes of the plaintitf, 
■tbereby violating tbe law of congress upon tbe subject ôf 
copyright ; not confining themselves to tbe use of the opinions 
-of the court, but using tbe head-notea and statements of cases 
prepared by Mr. Freeman, making colorable changes, thus 
trying to avoid the plaintiff 's rights under the law. The de- 
fendants threaten also to republish other volumes copyrighted 
by the plaintiff, viz ., volumes 39 to 46, inclusive, of said reports. 
Thèse acts, done and threatened by the défendants, hâve 
«aused and will cause damage to thie plaintiff, and therefore 
he asks thât the défendants may be^enjoined from publishing 
-or selling any of tbe said books, and that the same so pub- 
lished may be forfeited to him, and that the défendants be 
required to deliver them up, andthftt an accotmt may be ren- 
4ered by the défendants of ail the books published or sold, and 
that tbe défendants may pay the damage and costs whicb the 
plaintiff has sustained by their wrongf ul acts. 

To this bill varions defences bave been set up. ^ It is claimed 
that thèse being volumes of reports by a reporter, aoting ùn- 
der the autbority of law as a public officer, are not the sub- 
ject of a copyright under the act. oj congress. It ia also 
-claimed, if they are the subject of copyright, the plaintiff ha 
not complied with the act of congress in thé procurement of 
the copyright, and therefore none exista. It ia insisted, too* 
by the. defmdants, that the volumes whibh are charged to be 
an infringement of the plaintiff's, copyright, are themselves 
indepeudent productions of di#ecent seditors und annotators, 
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Messrs. Ewell and Denslow, who were employed by the prin- 
cipal défendants, Messrs. Callaghan & Co., to edit those vol- 
umes. It is also said that the plaintiff has acquiesced in the 
publication of the volumes of the défendants, and that he has 
lost the right to maintain a suit by his own lâches ; and, lastly, 
that the plaintiff has been adjudicated a bankrupt, and 
therefore cannot maintain this action, It will be observed 
that the plaintiff claims through a purchase from the reporter. 
He was an offieer of the state, and prepared the volumes un- 
der the authority of lavf, and it is insisted, beoause he was 
a publie offieer and acted in an officiai capacity, that he had 
no copyright in thèse volumes. In one aspect of the case 
there would seem to be great force in this objection. For 
example, if an adéquate compensation was paid by the state 
to the reporter for the work done by him in preparing vol- 
umes of reports, then whatever property there was in the 
volumes arising from the labors of the reporter ought to be- 
long to the state and not to him ; but I cannot find that view 
was taken of the case by the state and the court in the ap- 
pointment of the reporter at that time. On the contrary, it 
seems to hâve been considered that the reporter was entitled 
to any profits which might arise from the sale of thèse vol- 
umes, and that they constituted a part of the perqnisites of 
his office. He was appointed under the authority conferred 
by section 20 of chapter 29 of the Eevised Statutes of 1845, 
which required the court to appoint a reporter. Mr. Free- 
man was appointed under the act of 1863, and re-appointed 
in 1869, and then there appears to hâve been no regular sal- 
ary. The office seems to hâve been différent then from what 
it is now, when, it is said, adéquate compensation isgivenby 
the state to the reporter for the services performed by him. 

The case of Wheator} v. Peters, 8 Peters, 591, as construed 
by the courts and the profession, has always been supposed 
to décide that Mr. Wheaton had a copyright in his reports, 
provided he had complied with the law then in force upon the 
subject. It is true that a majority of the court does not dis- 
tinctly assert that he had that right, but it appears tobe nec- 
essarily implied from the whole reasoning in the opinion of 
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the majority of the court, because the court retiiaii4e<î thô 
case for the purpose of ascertâining wheth^r the reporter had 
complied with the acts of oongress ; something which clearly 
ought not , to hâve been done, provided the court was of the 
opinion that in no event was the reporter entitled to a copy- 
right in his reports. Every reporter of the suprême court 
since has claimed copyright, — Peters, Howard, Black, Wal- 
lace, and Otto — and so, it is believed, has every reporter inthis 
country, state and fédéral. It seems to mè, therefore, that 
■wé must assume, in the absence of any express législation by 
the state indicating a contrary principle, that the reporter is 
entitled to a copyright in his volumes of reports for what is 
the work of his own mind and hand, — the head-notes, the 
statements which he hasmade in each case of the ;f acts, And 
of the arguments of counsel, — notwithstanding it ïnay be true 
that he can hâve no copyright in the opinions of the couït. 

The copyright of thèse volumes of reports existed, if at ail, 
under the act of congress of 1831, which provided that any 
one, in order to be entitled to the benefit of the act, must 
deposit before publication a printed copy of the title of the 
book in the clerk's office of the district court of the district 
where the author or proprietor should réside ; and, within 
three months from the publication of the book, a copy of the 
same must be delivered to the clerk of said district. Section 
4. He must cause to be inserted in each copy of the boOk, 
on the title-page or the page immediately foUowiug, the fol- 
lowingwords: "Entered according to Act of Congress, in 

the year , by A. B., in the Clerk's Office of the District 

Court of : ." Section 5. 

Varions objections are made by the défendants to the copy- 
right because of non-compliance by the plaintiff with the 
provisions of the act of congress. It appears that 553 copies 
of volume 32 were delivered by Mr. Preeman, the reporter, 
to the state on October 2, 1865, while the proper certificate 
of that volume was not delivered to the clerk of the district 
court until January 17, 1866; and it is insisted that the 
delivery of thèse volumes to the state oonstituted a publica- 
tion. There seems to be no further évidence on the subject 
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than wiiàt anses from the faot of thie delivery to the state. 
Whethèr they-wëre distributed by the state, or retained until 
after the proper certificate was entered in the clerk's office of 
thé district court, dbes not appear. It is argued tbat the 
delivery to the state constituted per se a publication within 
the meaning of the statute; and, as the certificate was filed 
after the delivery to the state, there was no eopyi'ight to the 
volume for that reason. Thèse were copies for the use of the 
state, and subjeet to distribution under the provisions of law. 
Sections 23, 24, c 29, Eet, St. 1845. Can we assume, in 
the absence of any évidence upon the subjeet, that a distri- 
butioii was made? Mère printing of a book is not necessarily 
publication, and I am inclined to think it was incumbent 
upon the défendants to show something more than a mère 
delivery of the copi 3S to the state. 

The title-page of volume 34, together with the printed vol- 
ume itself, seems to hâve been filed in the clerk's office of the 
district court on the twenty-third of October, 1866, and it is 
claimed that this does not show that a proper certificate was 
filed in the clerk's office, as required by the statute, before 
publication. It will be observed that the statute does not 
specify how long before publication the certificate should be 
filed. Hère both acts seem to hâve occurred on the same 
day, and the presumption, I think, is, in the absence of any 
évidence to the contrary, that the filing of the certificate of 
title preceded the deposit of the volume in the clerk's office. 

The title-page of volume 35 was deposited with the clerk of 
the district court in January, 1867, and the note printed in 
the volume states that it was "entered àccording to act of 
congress in the year 1866." There is no doubt this is a mis- 
take in the imprint of the entry, as it should hâve been 1867, 
instead of 1866. The statute does not require that the note 
of entry ehould indicate the day or the month, but only the 
year; and if it be true that this mistake is fatal, then, of 
course, as to that volume the copyright is lost. 

But I do not feel inclined to give so rigid a construction to 
the statute. The case of Baker v. Taylor, 2 Blatohf . 82, is cited 
as being conclu sive against the validity of the copyright in 
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this volume. That was a case -wliich" ajose, like |his, tinder 
the act of 1831. The title of the book was deposited with 
the elerk in 1846, and the notice of the entry, as printed in 
the book, stated that it had been made in-1847, and there 
was évidence tending to show the plaintiffs knew of the errer 
before publication. That was an application foi: an injunc- 
tion, whioh the court ref used, holding that thèse' facts de, 
prived the plaintiffs of their copyright in the book uhder the 
act of eongress, notwithstanding the date may .hâve been a 
mistake. The main différence between that case -and this is 
that hère the entry states that the title was deposited in 1866, 
when, in fact, it was not deposited ùntil 1867. The mistake 
arose probably from the volume having been printed in 1866, 
and it was assumed that the certificate of the title-page was 
flled in the proper office that year. It niay be admitted that 
there is no distinction in principle between that case and 
this ; but it seems to be rather a hard rule to deprive a party 
of the product of his labor simply because a mistake of this 
kind has been made. The author or publisher has endeavored 
to comply in good faith with the provisions of the statute, but 
has committed an error, unintentionally, it is presumed, in 
stating the year. According to the imptint contained in the 
book in this case, the right would expire before it would ac- 
cording to the filing of the certificate of the title with the 
the proper ofi&cer; and therefore it would seem no one could 
be damnified by the error which was committed. In Baker 
T. Taylor the court held there should be an exact compliance 
in every particular with the provisions of the statute, and the 
court remarks that in Wheaton v. Peters the suprême court 
deeided there must be a strict compliance with the provisions 
of law. I do not understand that the court has laid down 
the rule with such unbending rigor as seems to be implied in 
the case cited. Undoubtedly a majority of the court in the 
case of Wheaton v. Pétera held that the law must be com- 
plied with ; but they do not say that if there shall be a slip 
in any trifling particular, therefore the author is deprived of 
ail right to the product of his brain and of his hand. Con- 
ceding that it is a right whioh must exist under the law, the 
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question is -whether, if that is substantially in good faith 
complied with, it is not suffioient. It seems to me that it is. 

It may be admitted, therefore, that every person who claims 
a copyright to a book, conferred by act of congress, must 
show that the provisions of the act hâve been complied with. 
But there is what may be called the original right of the 
author. It is the object of the act of congress to "secure" the 
right which thus primarily exists. Indeed, statutes of copy- 
right seem to imply the existence of a natural right of the 
author to the product of his brain. They are passed in order 
to make that right after publication, in the language of the 
constitution, "exclusive." So that I am not inclined to agrée 
with the strict construction which has been placed on the 
acts of congress by some of the courts. It seems to me, on 
the contrary, that thèse varions provisions of law in relation 
to copyright should hâve a libéral construction, in order to 
give eiïect to what may be considered the inhérent right of 
the author to his own work. 

It will be recollected that a maj'ority of the Judges, when 
the question first came before the court of King's Bench in 
England as to the right to literary property, held it existed 
at common law, independent of the statute of Anne ; and thia 
ruling was reversed by the house of lords, that court holding 
the right existed only by virtue of the statute ; and that this 
opinion of the highest appellate court of England was fol- 
lowed by the suprême court of the United States in the case 
of Wheaton v. Peters. But it may be affirmed with some con- 
fidence that the décisions of both courts were considered by 
text writers and the profession as rather trenching upon the 
inhérent rights of authors. 

There are other objections to the copyright, as that the 
name of Myers is alone used in the entry, and the title filed 
with the clerk does not show the name of the publisher. But 
thèse do not appear to be sustained in law or fact. 

In considering the question of the infringement of the copy- 
right by the défendants, it must be borne in mind what is the 
character of the work. They are reports of the décisions of 
the suprême court of this state, to which no one can hâve a 
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copyright; but he mayhave to the head-notee and statements 
of each case, and of the arguments of counsel. Thèse head- 
notes and statements which hâve been made are in themselves 
an abridgment : the one of the opinions of the court, consist- 
ing of the principles of law decided ; and the other, an abstract 
of the facts and of the arguments. 

It should also be stated that the volumes of the défendants, 
as edited by those employed by them, are very much con- 
densed, as compared with Mr. Freeman's reports, and yet the 
paging of the volumes is substantially the same throughout, 
80 that the cases in the corresponding volumes appear on the 
same page. The list of cases which précèdes each report is 
the same. The défendants Ewell and Denslow, who were 
employed by the other défendants to annotate thèse décisions 
or reports, both state upon ,examination that their work was 
independent of that of Mr. Freeman ; but it appears from the 
évidence that ail the volumes of Mr. Freeman were used in 
thus editing or annotating; and although it may hâve been 
their intention to make an independent work, it is apparent, 
from a comparison of the Freeman volumes and those of the 
défendants, that the former were used throughout by the edit- 
ors employed by the défendants. It is true that in each vol- 
ume, perhaps in the majority of cases, there is the appearance 
of independent labor performed by them, without regard to 
the volumes of Mr. Freeman ; but yet, in every volume, it is 
also apparent that Mr. Freeman's volumes were used; in 
some instances words and sentences copied without change ; 
in others, changea only in form ; and the conclusion is irré- 
sistible that, for a large portion of the work performed in 
behalf of the défendants, the editors did not resort to original 
sources of information, but obtained that information from 
the volumes of Mr. Freeman. TJndoubtedly it was compé- 
tent for an editor to take the opinions of the suprême court, 
and possibly from the volumes of Mr. Freeman, and make an 
independent work ; but it is always attended with great risk 
for a person to sit down, and, with the copyright of a volume 
of law reports bef ore him, undertàke to make an independent 
report of a case. It is not difficult to do this, going to the 
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original sources of information, to the décisions of the court, 
the briefs of eounsel, the records on file in the clerk's office, 
-without regard to the regular volumes of reports. Any one 
who has tried it can easily understand the différence between 
the head-notes of two persons, equally good lawyers, and 
equally critical in the examination of an opinion, where they 
are made up independent of each other; and, bearing in mind 
this fact, it seems to be beyond controversy that, although in 
many, and perhaps most, instances there is a very considér- 
able différence between the head-notes of the défendants' vol- 
umes and those of the plaintiff, the latter hâve been used in 
the préparation of those of the former. I coiiclude, there- 
fore, that the défendants hâve, in the préparation of those 
volumes from 32 to 38, inclusive, of the Illinois Eeports, used 
the volumes of the plaintiff so a^ to interfère with his copy- 
right. 

When this Mil was filed an application was made to the 
district judge for an injunction against the défendants. That 
was refused, and I am inolined to think properly refused. 
There is, no doubt, considérable testimony in this case to 
show that the plaintiff did not insist so sharply upon his 
rights under the law as he should hâve done during the vari- 
ous interviews which took place when negotiations were pend- 
ing between the parties for the sale of the plaintiff's right to 
thèse volumes to the défendants. There is some confliet in 
the évidence, but, taking it ail together, there cannot be said 
to hâve been any consent on the part of the plaintiff to the 
publication made by the défendants. On the contrary, it 
would seem as though his conduct showed that he never in- 
tended absolutely to abandon what he considered his légal 
rights, under the law, to the publication of thèse volumes of 
reports. He in fact published some of them, and gave notice 
of the publication of others. This shows that he had no in- 
tention to abandon his rights. Perhaps an explanation of 
some expressions used by the plaintiff, and of his conduct, 
may be found in the supposition that they would come to 
terms, and that he would sell and they would buy what- 
ever rights he had. But, admitting that the plaintiff was not 
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fiSô decided ad be ought to hâve beèn, it ninst be als6 said 
that there was a gooddeal in the talk,:aiid in. the déclara- 
tions of the défendants, which seemed to concède the rights 
olaimed by'the plaintiff, those of copyright àfaiong others; 
and in such a case as this, where there is.a qùestioà of aban- 
donment of a clear légal right once existing, acquiescence, of 
lâches, the testimony ought to be reasonably conclusive of 
the fact before a court of eqnity would deprire a party of bis 
rights under the law. I do not think that testimony exists 
in this case, and therefore I hold that there was not that con« 
sent giyen by the plaintiff, or that abandonment of bis rights, 
or acquiescence, or lâches, which are claimed by the défend- 
ants. 

The only other defence is that of the bankruptcy of the 
the plaintiff. The answer made to that, and which seems 
tô be satisfactory, is that until there is an assignée appointed 
of the baiJimpt's estate he bas the right to pursue ail proper 
légal measures for the protection of bis interests. So that 
on the whole I think that the plaintiff is entitled to a decree 
in this case. 

nSCBEE. 

This canse coming on for final hearing on the bill, an- 
swers, and testimony, and the court being fuUy advised, finds : 

That the complainant is the owner of the copyright or 
exclusive right of publication of the volumes déscribed in said 
bill of complaint, and known as volumes thirty-two, (32^) 
thirty-three, (33,) thirty-four, (34,) tbirty-five, (35,) thirty-six, 
(36,) tbirty-seven, (37,) and thirty-eight (38.) of the niinoie 
Eeports. 

That said défendants Bernard Callagban, Andrew Calla- 
ghan, Andrew P. Callaghan, Sheldon A. Clark, violated said 
copyright of said complainant, and to said volumes 32, 33, 
34, 35, 36, 37, and 38, by publishing, offering for sale, and 
selling copies thereof, and the said Marshall D. Ewell and 
Y. B. Denslow in editing the same. 

Wherefore, it is ordered and decreed that ail said défend- 
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ants be perpetually enjoined from further publishing or sell- 
ing, transferring or removing, any of said bocks. 

And as it doesinot !appear what number of said volumes 
hâve been published by said défendants Bernard Callaghan, 
Andrew Callaghan, Andrew P. Callaghan, and Sheldon A. 
Clark, or the value of said complainant's volumes before the 
illégal publication and sale by the said défendants of the 
copies thereof, it is ordered that this matter be referred to 
Henry W. Bishop, one of the masters of this court, to ascer- 
tain and report what number of each of said volumes hâve 
been printed, and what number hâve been sold, and at what 
priée, by said last-named défendants, and that the défend- 
ants last named may be examined in regard thereto, and they 
may be required to produce their account-books and papers, 
and that said master also ascertain and report what was the 
market value of each of said books of complainant prior to 
the said illégal publication of said books by the défendants 
last named. 

And also what was the actual cost or value of reprinting 
and binding each of said volumes ; and that, upon the making 
of such report, said complainant hâve leave to apply for a 
further order in regard to the damages to be allowed for the 
said illégal publication and sale of said volumes. 

And the soliciter for complainant having made application 
herein, upon the suggestion that since the filing of the biU in 
this cause said défendants last named hâve proceeded to pub- 
lish and sell copies of the books desoribed in said bill as vol- 
umes Nos. 39, 41, 42, 43, 44, 4.5, and 46 of said Illinois 
Eeports, and upon the fUrther suggestion that such publica- 
tion is in violation of the rights of said complainant, it is 
ordered that he hâve leave to file a supplemental bill herein 
in regard thereto. 
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Kenton Pubnacb Eailboad & Manuf'g Co. v. MoAlpin and 

othgrs.* 

{Circuit Court, S. D. QMo. November, 1880.) 

1. United States Couktb—Pkaoticb — Law and EQurrr. 

In the United States courts, légal and équitable clalms cannot be 
joined in the same suit. 

2. PUEADINa AND PbACWCB— QïlNB^AI. ISSUB— EVXDBNCB— OOBPOBATB 

Existence and Right to Sue. 

A plea in the nature of the gênerai issue waives aU proof of the due 
organization of the corporation and of its right to sue. 

3. Cobpoeations — Authoritt to Sue.' 

In ail cases which relate to its business, a corporation bas a right 
to sue without a resolution of the board of directors authorizing suit. 

4. CoBPORATB PowBB TO Declakb Btock Fdixy Paid Up— Estoppei.. 

A corporation, free from indebtedness, if acting in good faith, bas 
the power, as between itself and its stockholders, (ail the stockholders 
uniting therein,) to agrée, in considération of the surrender by the 
stockholders to it of accumulated profits and of the increased value of 
its property, to treat stock, upon which only 50 per cent, has been 
paid, as fuUy paid-up stock ; and the corporation cannot afterwards, 
in its own behalf , or in behalf of subséquent creditors with notice, 
disturb such arrangement. 
C. Corporations— JNoTioB of Stocehoi<deiis' Mbetino — "Waivbe — Es- 

TOPPEL. 

The notice of a meeting of stockholders prescribed by the charter 
or by-laws of a corporation may be waived by the stockholders ; and, 
if each stockholder attends and participâtes in the action of the meet- 
ing, they arçiestopped from denying its legality for want of notice. 
t». Partnbbships— Power op One Partner— Stock in Corporations. 
One partner of a flrm, which owns stock in a corporation as a part 
of its assets acquired in its regular business, has the power to represent 
that stock in ail matters which relate to it in the usual management 
of such firm's business, and his action binds the flrm; thûs he may 
receive and waive notice of stockholders' meetings, vote at such meet- 
ings, etc. 

7. Same— Death op Partner— Power dp Subviving Partner— Stock 
IN Corporations. 

Upon the death of one member of a flrm, the surviving partner has 
a right to the possession of its Personal property, and to control and 
wind up its affairs, and to control and represent stock in a corporation 
which constituted part of the firm's assets, until its affaira are flnally 
closed up. 

«Reported by Messrs. Florien Glauque and J. C. Harper, of the Cincin- 
nati bar. 

v.5,no.9— 47 
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8. Same— Admission of New Partner. 

And the admission of a new partner would not alter the riglits and 
powers of thê surviving partner, if snch stock remained an asset ot 
the old flrm ; and if it became àB asset of the new flmi, the pnnciples 
of the slxth syllabus would apply to it. 

9. CoEPORATioNS DECLAEiKa Stock Fullt Paid IJp— Subséquent Cred- 

rroRS — Partnbrships. 

Creditors whose claims arose subséquent^ to April 14, 1874, and 
who were also stockholders and participa.ted in the action of the 
stockholders' meeting of that date, are estopped to question the valid- 
ity bï such action ; and the tact that the dèbts are owing to flrms 
does not alter the rule : the stock also being held by the flrm, the 
action and knowledge 6i one partner binding ail. 

10. Same— Same— ExiSTiNG Creditors — Rbmbdt. 

But as to debts existing at tlie time of that meeting and arrange- 
ment, such arrangement would lie void ; and held, (for the purposes 
of this case,) would not bar an action at law by the corporation 
against the stockholders to recorer the unpaid 50 per cent, of their 
subscriptions ; but gtuBre as to the proper remedy. 

11. Practice— Collatéral Issues. 

, In a proceedîng to collect unpaid stock subscriptions, the court will 
not pass upon the validity of a disputed claim against the corporation. 

12. Debtor and Creditor— Application of Patments — Rule Statbd. 

13. Same— Same— Instance. 

If a person who is the flnancial manager of a corporation, and also 
a member of a flrm to which it is indebted, and which continues to 
make advances to the corporation, receives the proceeds of the sales 
of the corporation and carries such receipts and advances into a gên- 
erai running account, such receipts not being applied in payment of 
any particular item of such account, the law will apply such receipts 
in satisfaction of the flrst item of the account, and so on to the end. 

Taft é Lloyd, for plaintiff. 

Perry é Jenney, for défendant. 

Swing, D. J., {charging jury.) The pétition in the case 
allèges that the plaintifF is a corporation, created by the laws 
of the state of Kentucky; that its capital stock was fixed at 
$100,000, divided into shares of $10 each; that the défend- 
ants subscribed to the capital stock of said company certain 
shares, to-wit : George W. McAlpin 875 shares, and John W. 
Ellis 2,250 shares; that said défendants hâve paid one-half of 
their capital stock, but that they hâve neglected and refused 
to pay the remaining one-half; that there is now due from 
the défendant McAlpih the sum of $4,375, and from the de- 
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fendant EUis the sum of $11,260; that therèal andpersonal 
property of the plaintiff bas been sold and the proceeds 
applied to the payment of the debts of the company, but that 
the same has proved wholly insufficient, and that the corpo- 
ration still owes about $35,000, and that it ■will require the 
full amount of the unpaid stock to satisfy the indebtedness. 
The défendants, answering the pétition, in substance say 
that the capital stock of said company wàs subscribed by E. 
Bell & Go., 5,000 shares; John "W. Ellis, 2,250 shares; G. A. 
M. Damarin & Go., 1,875 shares; and by George W. McAlpin, 
875 shares; that said company acquiredand became the own- 
ers of a large and valuable tract of land in Kentueky, con- 
taining 6,202 acres, in which were valuable ores and mines, 
and upon which were valuable furnaces and works for the 
manufacture of iron ; that they carried on the business with 
profit to the fourteenth day of April, 1874; that prior to that 
time they had paid 50 percent, of the par value of said stock; 
that on said day the value of the property of said company, 
including its undivided accumulated profits, had increased 
and was in fact worth more than $100,000, the capital stock 
thereof, and to an amount in excess of the indebtedness of 
said company ; that on that day, at a meeting of its stock- 
holders duly held, at which meeting ail of its capital stock 
was represented, it was by said stockholders unanimously 
resolved, in considération of the said value of the property of 
said company, to make the capital stock of said company, 
and the same was so made, a fuUy paid-up stock; and the 
board of directors of said company were by said resolution 
directed to carry the same into effect by issuing new certifi- 
cates of f uUy paid-up stock to the stockholders ; and the said 
board of directors, at a meeting duly held on said day, by its 
résolution, duly and unanimously passed in conformity with 
the resolution of said stockholders, directed the président and 
secretary of plaintiff to issue new certifieates of fully paid-up 
stock to the stockholders for the full amount by them sub- 
scribed as aforesaid on the surrender of their old certifieates, 
and that new certifieates of fully paid-up stock were accord- 
ingly issued. 
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Défendants deny that the indebtedness is about $32,000; 
aver that ail of said indebtedness is owing to persons or firms 
who (or some members of whom) were stockholders on April 
14, 1874, and their stock represented at said meeting ; that ail 
of the existing debt bas been incurred since the passage of 
the resolution of April 14, 1874, and with knowledge of it; 
that by virtue of said resolution and of the premises the stock 
of said Company became and was fuUy paid up, and that 
they are released from ail liability on their subscriptions. 

The reply dénies that ail of the indebtedness of the Com- 
pany is owing to persons -who are stockholders, or firms, some 
of whose members are stockholders ; that the property of the 
Company was on April 14, 1874, worth $100,000 ; that ail of 
the indebtedness existing at that date bas been satisfied ; that 
there was any légal stockholders' or directors' meeting on 
April 14, 1874, and the legality of the action then taken; 
allèges that said meeting was not held according to the char- 
ter and by-laws, was held without due notice, and that a 
quorum was not présent, and that Damarin & Co. bave since 
paid their stock in fuU. 

This is an action purely at law. It possesses none of the 
éléments of an equity proceeding. And while in the state 
courts, by virtue of our Code, law and equity may be joined in 
the same proceeding, it is not so in the fédéral courts, That 
question bas been seyeral times before the suprême court. 
In the case of Thompson v. Railroad Companies, 6 Wall. 137, 
the suprême court say : "The constitution of the United States 
and the acts of congress reoognize and establish the distinc- 
tion between law and equity. The remédies in the courts of 
the United States are, at common law or in equity, not 
according to the practice of state courts, but according to 
the principles of common law and equity as distinguished 
and defined in that country from which we dérive our knowl- 
edge of thèse principles. And although the forms of pro- 
ceedings and practice in the state courts shall bave been 
adopted in the circuit courts of the United States, yet the 
adoption of the state practice must not be understood as con- 
founding the principles of law and equity, nor as authorizing 
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légal and équitable daims to be blended together in one 
suit." So that this is purely an action at law brougbt by 
this corporation against thèse défendants. 

It is objeeted by the défendants in the case that this action 
cannot be maintained by the plaintiff, for the reason that no 
proof bas been offered to show that the plaintiff had any 
autbority to institute the suit. The action is brougbt by the 
corporation for its own benefit against thèse défendants j the 
action relates to the business of the corporation solely. The 
défendant has filed in the case a plea or an answer in the 
nature of the gênerai issue. He thereby waived ail proof of 
the due organization of the company, and he also waived ail 
question as tothe right of the plaintiff to maintain the action. 
He cannot now call upon the plaintiff to f urnish proof that it 
was authorized to bring the action. It was not necessary, in 
order to entitle the plaintiff to maintain this action, that the 
board of directors should bave entered upon their journal any 
resolution to that effect. A corporation has a right to sue, in 
ail cases which relate to its business, without any resolution 
by the board of directors authorizing or directing it to sue. 
It would be otherwise if the suit was brought in the name of 
the corporation solely for the use of somebody else. In that 
case it might be necessary, if such an action could be main- 
tained at ail, to show that there was autbority for permitting 
the third party to use the name of the corporation. That is 
not this case. In Field on Corporations, 387 : " At common 
law it is well settled that if, in a suit brought by a corpora- 
tion, the défendant plead to the merits, he admitted the capac- 
ity of the défendant to sue ; and that, if he merely made a 
gênerai issue, it dispensed with the necessity of ail proof of 
corporate existence and their right to sue. This was, how- 
ever, held not to apply in case of a foreign corporation." 

The plaintiff, therefore, under the state of pleadings as 
they exist, was not required to show that it had any autbor- 
ity to bring this action. 

This brings me to the question as to the nature and char- 
acter of the transaction of April 14, 1874. This meeting was 
held on April 14, 1874, as shown by the record of this com- 
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pany ; and a corporation of this character, so far as its acts 
are concerned, speaks through the record of its proceedings. 
That record is, "A meeting of stockholders, Kenton Furnace 
Eailroad Manufacturing Company, was held," etc., and then 
foUows the élection of directors. Then there is a record of a 
meeting of the board of directors, in which ofBcers were elected. 
On the same day there was an adjourned meeting of the 
stockholders, at which Damarin, EUis, and MoAlpin were 
présent, and at which the foUowing resolution was adopted : 
"Whereas, the real estate belonging to the company is in fact 
of the value of $60,000 ; and, whereas, there is now on hand, 
undistributed, upwards of §15,000 of the surplus earnings of 
the company; and, whereas, the présent capital stock of the 
company, issued and held by the stockholders, is but $50,- 
000, in which the real estate of the company is represented 
at but $25,000: Now, therefore, for the purpose of truly 
representing the value of the assets and property of the com- 
any which constitutes its capital in the stock thereof, be it 
resolved, that the board of directors be and they are hereby 
instructed to cause to be issued certificates of capital stock to 
the additional amount of $50,000, making the aggregate issue 
$100,000, to be divided among the présent stockholders in 
proportion to the amount held by each." On the same day, 
at an adjourned meeting of the board of directors, at which 
Ellis, Damarin, and McAlpin were présent, the following rés- 
olution was adopted: "That the président and secretary are 
hereby instructed to issue new certificates for fully paid-up 
capital stock, namely, $100,000, in accordance with the res- 
olution this day passed by the stockholders, and that the old 
certificates be returned and destroyed." 

It is claimed that the évidence shows that by virtue of thèse 
two resolutions the officers issued to the several stockholders 
certificates, in pursuance of the provisions of thèse resolutions, 
for a fully paid-up stock. And it is claimed by the défendants 
that, this haviug been done, the plaintiff in this case, the cor- 
poration, is estopped from now maintaining this action against 
them, and compelling them, in the face of this action of the 
stockholders and of the board of directors and of the officers, to 
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pay the f uU amount of their capital stock, or the balance of 50 
per cent. On the other hand, it is oontended by the plaintifE 
that the stockholders, directors, and officers of the companyhad 
no power, under any circumstances, of the charaeter set forth 
in thèse resolutions, to pass any such resolutions, and that the 
whole action, therefore, of the resolutions and of the issue of 
the stock is a mare nuUity. If that be so, then, as a matter 
of course, the plaintiff in this case has a right to recover from 
each pne of thèse défendants the fuU amount of the unpaid 
balance of their subscriptions to this stock. 

There is a récital in this resolution that the property has 
greatly increased in value ; that the real estate is worth at 
least $60,000, and that there was at least $15,000 of accu- 
mulated profits which were undistributed, and that for the 
reason of this increase in value of the real estate, and thèse 
accumulated profits which belonged to the stockholders, that 
they (ail the stockholders) agreed among themselves that the 
company should retain thèse accumulated profits to which 
they were entitled, and that in addition to that, the value of 
the real estate having increased from $25,000 to $60,000, 
that would make the fuU amount of the unpaid 60 per cent, 
of the capital stock of the several subscribers. 

It will be borne in mind that this transaction, as I am now 
speaking of it, was a transaction purely between the corpora- 
tion and its stockholders. I hâve no doubt that the stock- 
holders, where there were undistributed profits to which they 
were entitled, might agrée to surrender to the corporation 
such accumulated profits, and, in considération of such sur- 
render and the increased value of its real estate, agrée among 
themselves to treat the stock as f ully paid up ; and that the 
corporation, separate and distinct from the stockholders, 
would hâve a perfect right to accède to that agreement and to 
issue such stock. If it were between themselves only, I hâve 
no doubt that such a transaction would be entirely binding, 
if ail the requirements of the law had been fulfilled. A cor- 
poration without any indebtedness, aeting in good faith as 
between itself and its stockholders, could make such an ar- 
rangement. It was a matter wholly of their own concem; 
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nobody was interested in nor could be affected in any way 
by it but themselves. They would hâve had, a right upon 
that day to hâve wound up the entire affaira of that corpora- 
tion, and to hâve divided the property between themselves ; 
and to say that they would not hâve a right to hâve treated 
their stock as paid up by a surrender of the accumulated 
profits to the company and taking in lieu of their old certifi- 
cates new onea for fully — paid stock, is a doctrine to which I 
cannot subscribe, I am treating it, though, as a transaction 
entirely among themselves. I know the books say that the 
capital stock of a corporation is a trust f und ; it is a sacred 
f und ; it is a fund that cannot be frittered away — which can- 
not be fraudulently disposed of. But they say it is a trust 
fund for the payment of the creditors of the corporation first, 
and in the second place it is a trust fund for the benefit of 
the stockholders of the corporation. Be it so. But if there 
are no creditors, it then becomes only a trust fund for the 
benefit of ail the stockholders in proportion to the amount 
which each one of them subscribed. It would be a strange 
doctrine if the stockholders themselves could not (ail acting 
together) authorize as between themselves the directors to 
dispose of that property in anywise, if they saw proper to 
do so. 

But it is said by the plaintiff that if this be so, still that 
meeting was not a valid meeting, for the rçason that the 
forms which are prescribed by the act of incorporation had 
not been complied with, to-wit, it was a meeting without 
notice, and therefore was an illégal and void meeting. 

The act of incorporation provides that they may elect 
directors at certain times, and if they should fail to elect 
them at such times they can do so by giving 30 days' notice ; 
and it is contended by learned counsel for the plaintiff in the 
case that that provision in the charter cannot be waived, 
and, inasmuch as it is not contended in this case that there 
was in fact a compliance with that requisite of the charter, 
that the meeting was void. On the other hand, it is con- 
tended that while the charter itself, or the by-laws, or both, 
may provide that a meeting may be called upon certain no- 
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tice, that if ail the parties who are interested in it, and ail 
the parties who would hâve had a right to hâve received 
notice, without any such notice appeared at a meeting, and 
joined in its délibérations and discussions, that they are es- 
topped from afterwards denying the legality of the meeting 
for the want of such notice. 

I think that that is the law. I think that where stock- 
holders who, under the provisions of a charter or under the 
provisions of the by-laws, hâve the right to hâve the requisite 
notice preseribed by either or by both, that that is a right 
that they may waive, and if each one of them attends and 
participâtes in the action of the meeting, they are estopped 
from denying the legality of that meeting for the want of 
notice, What is the purpose of the notice ? What other pur- 
pose could there be, so far as they are interested in it, than 
that they should hâve an opportunity themselves of making 
a part and parcel of the meeting, taking part in its délibéra- 
tions and actions; in other words, that they should hâve an 
opportunity of having a voice in whatever was done? That 
is the whole purpose of the notice. The public are not inter- 
ested in this notice in any shape or form whatever. It is 
only stockholders who are interested, and to say that they 
may not estop that right by attending and participating in it, 
and may not estop themselves the right to deny its validity, 
would be to say that which I do not think in accordance with 
the theory and the rule of notice in cases of.this character. 
And I think, while I am clear upon that proposition upon 
reason, that it is abundantly supported by authority. 

In Chamberlain v. PainesviUe, etc., R. Go. 15 Ohio St. 225, 
I think the same principle is recognized. The fourth sylla- 
bus of the case is : "é. After the requisite amount of stock, 
has been subscribed to authorize the stockholders to elect 
directors, it is not indispensable to an élection that the notice 
for it should be given by the persons named in the certificate 
of incorporation. The validity of the acts of the directors 
cannot be questioned, collaterally, on the grounds of irregu- 
larity in giving the notice." And the suprême court in decid- 
ing that case say, (p. 250:) "The statute provides that as- 
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soon as 10 per centum on the capital stock sliall be sub- 
scribed, the persons named in the certificate of incorporation, 
or any three of them, may give notice for the stockholders to 
meet for the purpose of choosing directors. But we do not 
think it indispensable to an élection that the notice should 
be given by the persons named. Suppose they should ail die 
before the time arrived for giving the notice, or any of the 
many contingencies should occur which would prevent their 
action, could not an élection be had ? If the necessary amount 
of stock bas been obtained, and, at a meeting of the stocks 
holders for the purpose, they elect directors, the validity of 
their acts cannot be questioned, collaterally, on account of the 
irregularity in their élection. The statute in regard to the 
notice is directory." 

And in Field on Corporations, 229: "We hâve already 
allnded to the fact. that the right to notice of a corporate 
meeting may be waived. If ail the members assemble at any 
meeting, and it proceeds to business, this is a waiver of want 
of notice, and the action of the bodyis not affeeted thereby." 
Also, Brice, Ultra Vires, 300; Potter on Corporations, 425. 

Now, as against this, I am referred to Angell & Ames on 
Corporations, 495, which says: "If the niembers be duly 
assembled, they may unanimously agrée to waive the neces- 
sity of notice, and proceed to business ; but if any one person, 
having a right to vote, is absent or refuses his consent, ail 
extraordinary proceedings are illégal, and, if the charter re- 
quires a spécial notice, it cannot be dispensed with, even by 
unanimous consent." There, the learned counsel for the 
plaintiff says, the distinction is clearly drawn between a case 
where the act of incorporation requires a spécial notice to be 
given, and in such where it can be dispensed with. The only 
case referred to in support of that authority is the case of Rex 
V. Theodorick, 8 East, 543, and that case does not support the 
doctrine of the text of Mr. Angell. "Where the whole corpora- 
tion are summoned for the particular purpose of receiving the 
résignation of a common councU, where ail présent consent, 
may, atthe same time, without any particular summons to 
them for that purpose in their sélect capacity, proceed to 



KBNTON FURNACE KAIIiEOAD & MFG. 00. V. m'aLPIN. 747 

the élection of a common council in the place of the other 
resigned." There is dicta in this Which would seem to sup- 
port Mr. Angell's view of the matter; but, I take it, with the 
authority of Field and Brice and Potter, each one of them with- 
out qualification, and of the suprême court of the state of 
Ohio, that the requirement of notice, -whether in the certifi- 
cate of incorporation or by-law, may be waived, that the 
■weight of authority is against the doctrine of Angell & Ames. 

If, therefore, you find that each one of the parties who owns 
stock in this corporation was présent and participated in 
this meeting, they were bound by the action of the meeting; 
and the company itself cannôt deny the legality of that 
action on the ground that no notice was given of the meet- 
ing, for the purposes of the law were fuUy accomplished 
by the parties being either présent or represented without 
any notice at ail. 

You will bear in mind that two of thèse subscriptions of 
stock stand in the name of companies- — Damarin & Co. and 
Bell & Co. representing Wo portions of thèse certificates of 
stock ; and it is said by the plaintiff that the action of the 
meeting was invalid, evén if it ■were lawful without the notice, 
for the reason that ail of the parties owning stock, or to l)e 
affected by such action, were not présent, It is nbt claimed 
by anybody that ail of the members composing the firm of 
Damarin & Co. were at the meeting, nor isit claimed by any- 
body that ail of the members composing the firm of E. Bell 
& Co. were at the meeting ; and if the separate members of 
thèse two firms, in this transaction, are to be treated as sep- 
arate and distinct owners of an aliquot part of the stock, whioh 
existed in their name, as a matter of course, the meeting 
would not be binding, because ail the parties were not there 
to participate. 

This leads us to consider whéther it was necessary for each 
one of the members composing thèse two firms to be there 
and participate in the délibérations of that meeting in order 
to making it binding upon the ûrms. It is admitted that one 
of the members of the firm of Damarin & Co. was at the 
meeting. It is a gênerai proposition of law that theact of one' 
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partner in and about the business of a firm is binding upon 
eaeh and every member of that firm, and it is another gên- 
erai proposition of law that notice to one of the partners in 
relatipn to matters whieh are connected with the business of 
the firm is notice to ail of them. I say to you that one part- 
ner of a firm, which may own stock in a corporation as a 
part of the assets of the firm which they hâve acquired in the 
regular business of the firm, has the power to represent that 
stock in ail matters which relate to the stock in the usual 
management of the business of the firm of which he is a 
member. About this proposition there can be no doubt, and 
it is wholly unnecessary for me to refer to authorities upon 
the question. 

And so with the question of notice. If notice is given to 
one of the partners of a firm of that which is to occur in rela- 
tion to the business of the firm in its legitimate or ordinary 
business transactions, that is notice to ail the members of the 
firm, and they are bound by it. And so one member of the 
firm, if he has power to act in regard to the meetings of this 
corporation, and to act for his firm in the meetings, has the 
power to waive the necessity of the notice to the other mem- 
bers of the firm, and if he attends and takes part in the 
meetings of this corporation, and joins in the résolutions and 
acts of the corporation, the other members of the firm are 
estopped from denying that they had no individual notice of 
this meeting, or what was to be done at it. 

It is claimed that one of the members of the firm of G. A. 
M. Damarin & Co. died before said meeting of April lé, 1874. 
That fact alone cannot affect the matter. The surviving 
partner has a right to the possession of the firm's personal 
property, and to control and wind up its affairs. It is also 
said that prior to that date a new partner was admitted into 
the firm. That might be the case, but unless this stock 
became part of the assets of the new firm it would not change 
the relation of the surviving partner of the old firm to the 
assets of the old firm, nor would it change the power which 
the surviving partner had over the assets of the old firm. If 
that new member, by virtue of his introduction into the com- 
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pany, obtained an interest ia this stock by its beîng carrîed 
by them into the new company as an asset, then, as a matter 
of course, the same principles which I hâve already alluded 
to would apply to the one partner acting for the other part- 
ners in regard to it. For, if the assets of the old company 
were carried forward into the new, then, as a matter of 
course, one partner -would hâve the same right and the same 
power to act for the parties to vote this stock and waive 
notice that he would otherwise. If he did not, by virtue of 
his introduction into this new company, become interested in 
this stock, the stock remained as an asset of the old company 
which had not yet been closed up, and which the surviving 
partner had a right to control and act for until the final and 
complète closing up of the old company. There is no aver- 
ment in the pleadings that the affairs of the old company 
were ever settled up, and until they were settled the surviv- 
ing partner of the old firm was the sole manager of every- 
thing connected with that firm in regaird to its settlement. 
However, if the proof in the case shows that prior to April 
14, 1874, the business of the old firm had been completely 
wound up, and its assets distributed, the distributees then 
held their interests in sevefalty, and they would not be bound 
by the act of the surviving partner. But unless the proof 
does show, and there is no averment in the replication that 
fiuch was the f act, his right to control it continùed up to the 
time that the settlement took place. 

But it is said, on the part of the plaintiflf, that although 
the surviving partner might hâve had the right to represeht 
the company in thèse meetings and to waive the notice, that 
this proceeding cannot be supported or upheld, for the reason 
that there were creditors who existed at the time of the reso- 
lution of the fourteenth of April, 1874, and that as against 
the creditors no such proceeding could be upheld, for it was 
in violation of their rights ; and it is claimed that there are 
«xisting creditors, also, which are subséquent to thèse pro- 
«eedings of the fourteenth of April, 1874. To this it is replied 
by the defçndant that ail the debts which existed, or which 
«xist now, are the debts due and owing to the persons who 
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were stockholders, aud who- entfired into thia arrangement, 
and who passed tHis resolution,; and that, therefore, ail the 
debts which were contraoted and accrued subséquent to that 
period of time by them.was with fuU knowledge of ail that 
had been done by the company, and with full knowledge that 
this stock had been treated as paid-up stock and certificatea 
issued, and that they cannot now turn round and say that 
that proceeding was void. 

And the same doctrine applies to that position of the de- 
fendants that I bave somewhat elaborated in regard to the 
act of a partner. If thèse debts were contracted by thèse 
parties, who were the owners of this stock, and who partici- 
pated in the meetings and who had full knowledge of the fact 
that that stock by this action had been treated as paid-up 
stock, they hâve no right to come into this court and say that 
they will now treat that as absolutely void which they them- 
selves had agreed to, and which they knew existed at the time 
they made the debts. In the case, however, there are part- 
ners, and the same doctrine as to notice would apply as would 
apply in the case that I spoke of before. If one of the part- 
ners, of the firm engaged in this transaction, and passed thia 
resolution and accepted for his firm a certificate for stock 
paid up, the notice of the fact to him would be notice to ail 
the members of the firm of the condition of the stock. 

But it is said there are debts which existed prior to that 
time which hâve not been paid, and that is a more difficult 
question in one aspect of it than the other. As against ex- 
isting debts this transaction would not be binding. But I 
hâve gfeat doubt whether or not even in that case the parties 
would not be bound tp go into a court of equity, take the part 
of a creditor, and seek their remedy against. ail thèse parties . 
and bave a full settlement of everything connected ^ith it. 
But for the purposesof this case I will say to you that if the 
debts existing at the time of this arrangement of the four- 
teenth of April hâve not be^n paid and still exist, that in this 
case as against thèse debts the proceedings would not be 
binding. 

It is claimed on the part of the plaintiff, and it is admitted 
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on the part of the défendants, that there were debts èxisting at 
tbe time of this arrangement. It is claimed on the part of 
the plaintiff that thèse debts hâve hever been paid. 

The plaintiff claims that there is a debt owing to Bell of 
$500. The Company hâve never recognized this as a debt 
against it, and the company hâve the right in a prooeeding 
brought directly by Bell against thèm to disputé that claim. 
If he presented a claim and it was not allowed, wecan hardly 
go into the examina,tion and investigation of the rights of the 
parties as between Bell and the company in this partictilar 
case. 

It is admitted tha,t there were debts then due Damarin & 
Co. The défendants claim that thèse debts hâve since been 
paid, but admit there is now due a larger amount of indebt- 
edness to them than was in existence at that time. The 
plaintiff claims that the original indebtedness has never been 
satisfied. If the indebtedness to Damarin & Oo., which ex- 
isted at that time, has been fuUy paid, then this action, in so 
far as the indebtedness to them is concerned, must fail; for 
as to the indebtedness subsequently contracted the transac- 
tion of April 14, 1874, must be held binding. 

It is claimed tha,t L. C. Damarin was the finançiQ,! agent' 
of this company. He was the business manager, and paid 
into the company ail that was paid in, aûd received f rom the 
company ail the proceeds of the sales of stock which were 
made, and he was the financial agent of the company. The 
law is this: Where there is a running account between par- 
ties, and the debtor pays, he has the right at the time he makes 
the payment to say to which one of the items contaiùed in 
this running account this crédit shall bç applied. If he fails, 
to do 80, then the créditer, when he reoeives the money, has a 
right to make the application. If the créditer, when hé're- 
ceives the money, fails to make the applicatioû of the pay- 
ment to any particulair item of indebtedness, tlien the law 
applies this payment to the liquidation of the first debt which 
existed, or the first item ^hich existed. 

Now, if L. G. Damarin, after this resolutioïi was passed, 
although the financial manager of the company, advâriceid 
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money and received the proceeds of the sales of the property, 
and gave them crédit upon their books in a running account 
as from time to time he received it, and made charges therein 
as from time to time he advanced it, withoat applying the 
receipt in payment of any particular item of the account, the 
law says that the first money which he received shall be ap- 
plied to the payment of the first debt which existed. And if 
thèse payments applied in that way equal the debt which 
existed on the fourteenth day of April, the corporation in this 
case has no right, upon the fact that it was in violation of 
the rights of the creditor, to maintain this action, The ques- 
tion, whether he did receive sufficient payments to do so, is 
for you to détermine from the évidence. 
Verdict for défendants. 



Lee, Assignée, v. HoiiListeb and others.* 
(District Court, B. Kentueky. December, 1880.) 

1. Peomissort Notes— Patment—Rhnewals. 

Where A. and B. executed a note on January 10, 1873, at four months, 
for $5,000, which was disoounted by the Covington National Bank, 
and at its maturity A., the principal, gave his check upon that bank 
for the amount of the note and took it up, and A. and B. gave a new 
note, which was discounted by the bank, and the proceeds placed to 
A. 's crédit to pay the maturing note, and this transaction was re- 
peated at intervais of four months until February 23, 1878, when the 
note in suit was executed, hdd, that the debt created in January, 
1873, had not been paid, and that thèse new notes were merely re- 
newals. 

2. Suit to Bet Asidb Convetances — Kentuckt — Wife's Monet, 

Slaves, and Land — Fonds Fubnishbd to Husband — Valuablb 
Considération — Kbntuckt Statuts against Praudulent Convey- 
ANCE8 — Construction — Pbior and Subséquent Creditobs. 

In a suit by an assignée in bankruptcy of H. to set aside two 
conveyances made to H.'s wife in 1874, it appeared that in 1850, when 
they were married, she was possessed of a large property, consisting of 
money, slaves, and land, inherited from her father. There was no 

*Reported by Messrs. Florien âiauque and J. 0. Harper, of the Cincin- 
nati bar. 
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autenuptial agreement. Before H. received any part of her estate, 
he promised to invest an amount equal to what he received in 
real estate for her use, and place the title in ber name, and this 
promise was frequently repeated and recognized up to the time the 
conveyances were made. At différent times before 1866 the husband 
received varions sums of money from his wife's guardian and her 
father's exécuter, and from the sale of her slaves and land. At the 
time of his marriage he was in a good business, and continued to im- 
prove his fortune until af ter the conveyances were made. In 1874 he 
sold ont his interest in business to his partners, and received as part of 
the considération the two lots in controveray, which he had conveyed 
directly to his wife. He was hot then embarrassed, and did not be- 
come 80 until subsequently ; and there was no évidence of actual 
fraud. At the time said conveyances were made, H. was sùrety 
on a note for $S,000 to the Covington National Bank. The Kentucky 
statute against fraudulent conveyances (Gen. St. e. 44, } 2, p. 488) pro- 
vides that every " conveyance * * * made by a debtor, of * * * 
his estate, •vfrithout valuable considération therefor, shall be void as to 
allof histhen-existing liabilities, but shall not, on thataccount alone, 
be void as to others creditors whose debts or demands are thereafter 
contracted; * * * and thmigh U be adjudged to be void aatoa prier 
creditor, it shall not, ther^ore, bedeemed to be void as tostich subséquent 
creditors." 

JUBISDICTION OF COUBT OF EqUITT. 

HM, (1) that a court of equity has jurisdictîon of such a suit. 
HtrsBAND's Mabital Rights— Wifb'8 Monky — Valttablb Consibeb- 

ATION. 

(2) As the husband was entitled by virtue of his marriage to his 
wife's Personal estate, that her consent to collect her money was not 
a valuable considération for such conveyance. 

WiFB'B Real Estate and Slaves — Vautablb CoNBroERATioN. 

(3) As by the Kentucky statutes the wife's slaves, like her land, 
could be disposed of only by her uniting in the conveyance, that, to 
the extent of the money which he received from the sale of her land 
and slaves, the conveyances were supported by a valuable considéra- 
tion. 

Vaidablb Considbkation— One Debd Sustained. 

(4) As the proceeds received from the land and slaves, with interest, 
amounted to about the sum recited in each deed as its considération, 
and from the acknowledgment of one it appeared to hâve been exe- 
cuted first, that such conveyance was supported by a valuable con- 
sidération, and would not be set aside. 

Pryor, Assignée, v. Smith, 4 Bush, 379 ; Darnaby v. Dwrndby, 14 
Bush, 485, distinguished. 

Second Convetance— Without Valuable Conbidbbation, Von> 
AS TO ExisTiNQ Debts. 

(5) That the second conveyance was without valuable considéra- 
tion, and that under the Kentucky statute against fraudulent con- 

V.5,no.9— 4S 
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veyanCes it was void as to the then existing debt to the Covington 
Kational Bank, and would be set aside and the lot sold, 
8. DisTRrBTTi'ioif— Subséquent Cbeditors not Entitlep to Share in. 
(6) That subséquent creditors are not entitled to share in the pro- 
ceeds of sucli sale, but they will be distributed to pay oosts, the 
bank's claim without intereât, and the balance, if any, to the wife. 

Kehr v. Smith, 20 Wall. 36, and statute 13 Elizabeth, c. 5, dis- 
tinguished. 

Benton de Benton, for assignée. 

C. Eginton, for Mrs. Hollister. 

Baeh, D. J. This is a suit brought by the assignée in 
l)ankruptcy of Hadson Hollister to set aside two conveyances 
made to his wife, Mary H. Hollister, in January, 1874. 

The faets proven in the record are briefly thèse : 

Mary McConnell married Hudson Hollister on the tenth of 
June, 1850. Her father was then dead, and she had inher- 
ited one-fifth of his estate, consisting of land, negroes, and 
sorne money, estimated to be worth $50,000. 

There was no antenuptial agreement; but it is clearly 
proven that Hudson Hollister, before he received any part of 
his wife's estate, promised her that if she would allow him to 
«ollect and use her money he would invest an equal amount 
in real estate for her use and benefit, and place the title in 
her name. This promise was frequently repeated and recog- 
nized by the bankrupt until the conveyances were made in 
1874. Hudson Hollister received of his wife's guardiah! 
$3,202.08, and from the executor of her father's estate some 
more money, but the amount is not proveù. Mrs. Hollister 
was allotted, in tho division of her father's estate, six negroes, 
and had an interest in the homestead of her father and some 
lands in Carter, county. Two of the negroes were sold, and 
the proceeds coUected by Hollister and used by him under 
the promise which he had made his wife. They brought 
$1,100, of which Bum $500 was coUected probably in 1852 
or 1853, and $600 in 1855 or 1856. Her interest in the 
homestead was sold in 1852 or 1853 for $1,000, and was 
ptobably coUected and used by her husband under the promi^ 
Jse mentioned. There is some différence in the testimony 
■whether this. land was paid for in money or negrces. It is, 
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hoTrever, not material, as HolUster took and used the* negroes 
as his own property. 

Hudson HoUister was, at the time of bis marriage and 
the time he p^omised his wife as stated above, in a good 
business, with a fair capital, and he continued to improve 
his fortune until some time af ter the conveyance of January, 
1874. He sold out his interest in his business to his part- 
ners in January, 1874, for $25,000. He reccived as part of 
the purehase money the two lots in controversy, which he 
had coïiveyed directly to his wife. Thèse conveyances are 
dated January 26, 1874, and each récites a cash considération 
of $5,000 paid by Mary H. HoUister. The firra from which 
HoUister retired was prospérons, and was abundantly able to 
and did pay aU of its debts. HoUister himself was not 
embarrassed or largely indebted. He became embarrassed 
subsequently, and on the sixteenth day of April, 1878, flled 
his pétition to be declared a. bankrupt, and he was so ad- 
judged, and complainant appointed his assignée. 
i ïhe City National Bank of Covington has proyen a debt 
against the bankrupt for $5,000. This is a joint note of 
HoUister and his brother-in-law, W. W. Leathers, payable to 
the bank, dated Pebruary 23, 1878, at four months. It ap- 
pears that a similar note was executed by thèse parties dated 
January 10, 1873, which was discounted by that bank, and 
has been renewed from time to time, at intervais of four 
'months, untU the note of February 23, 1878, was executed. 
Thèse notes were joint, and were in faet for the benefit of 
Leathers, who obtained ail the money from the bank. 

The assignée, Lee, has broughtthis suit for the purpose of 
setting aside thèse conveyances by the bankrupt to his wife, 
as voluntary and without considération, and as such void as 
to this debt of $5,000, which is claimed to hâve beeç a sub-, 
sisting one at the time of the conveyances. His original biU 
asked that thèse conveyances be declared fraudulent and void 
as ,to the debt of the bank, and that the property be subjected 
to the payment of the bank's debt and interest. He subse- 
quently filed an amended bill alleging that thèse conveyances 
were fr^iudiilent as to ail of the bankrupt's croditors, and 
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asking that the property be subjected to the payment of the 
debts of the bankrupt pro rata. 

The bank waa ruade a party, and in a cross-bill insista that 
thèse conveyanees were voluntary, and are fraudaient and 
void as to its debt, and insists that it should be paid its 
entire debt out of the proceeds of the property, -^^hen sub- 
jected and sold. 

Mrs. Hollister and her husband hâve answered the bill and 
cross-bill, They deny that the bank debt was a subsisting 
one when the conveyanees were made, January, 1874, and 
insist that Hollister was in fact the surety of Leathers in the 
original debt, and that it was paid at its maturity by Leath- 
ers, with the proceeds in part of another note discounted for 
the same amount. They insist that the exécution of the last 
note was the création of a new debt, and not the continuance 
of an old one. They deny that the conveyanees were volun- 
tary and without considération, and allège they were exe- 
cuted for a valuable considération. This considération is 
alleged to be the estate whioh the bankrupt received from his 
wife, and the promise made before he received it to invest an 
equal amount for her benefit in real estate, placing the title 
in her. They allège in an amended answer that there was 
an antenuptial agreement, but as there is no proof of this, it 
may be dismissed from the case. 

There are four questions arising, and which hâve been 
argued by counsel : First, hàs a court of equity jurisdiction ? 
Second, is the debt proven by the Covington National Bank 
the same debt existing at the time of the conveyanees ? Tkird, 
if so, were they made for a valuable considération, or were 
they merely voluntary? Fov/rth, if thèse conveyanees, or 
either of them, are voluntary, and hence fraudulent and void, 
shall the proceeds of a sale be divided pro rata between ail of 
the bankrupt's debts, or shall the bank's debt hâve préfér- 
ence ? 

We shall consider thèse questions in their order. Mrs. 
Hollister bas the légal title, and the suit is to set aside the 
conveyanees to her because they are fraudulent and void. 
The remedy at law is not, we think, adéquate or plain. The 
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jurisdiction of a court of equity bas been frequently sustaîned 
in sucb a case, or in very analogous ones. Humes v. Scruggs, 
M U. S. 23; Shelton v. Tiffin, 6 How. 163; Massey v. AUen, 
7 N. B. Eeg. 401; Shackleford v. Collier, 6 Bush, 149; Pratt 
V. Curtis, 6 N. B, Eeg. 139. 

It is proven that the original note of Leathers and Hollis- 
ter was discounted at the request of Leathers, who was a 
direetor in the bank, and that the proceeds were placed to 
bis crédit. The proceeds of each note, as discounted, were 
placed to the crédit of Leathers, who gave bis check for tbe 
amount of the matured note and took it up. The casbier 
testified that tbe proceeds of tbe renewals were always placed 
to Leathers' crédit, upon the express understanding that tbey 
wetre to be used to pay the maturing note. 

Tbe question, whether or not the giving of thèse cbecks for 
the amounts of the matured notes as tbey fell due and 
their surrender to bim is a payment, is one about wbich 
there is some conflict of authority. Mr. Parsons tbinks such 
facts make a payment. 2 Parsons, Bills and Notes, 203 ; see, 
aiso, Bank Comnwnwealth v. Letcher, 3 J, J. Mars. 195 ; 1 
Dana, 83. 

I am, bowever, of tbe opinion that thè debt created in Jan- 
uary, 1873, bas never been paid, and that thèse notes were 
renewals whicb merely changed the évidence of the debt. The 
entering of the crédits to Leathers when each note was dis- 
counted, and bis giving bis check for tbe amount of the ma- 
tured note, was simply a mode by wbich tbe évidence of the 
debt was changed. 2 Daniells, Neg. Inst. 260 ; McLaughlin v. 
Bank Poiomac, 7 How. 228; Lowrey v. Fisher, 2 Bush, 74; 
Bank of America v. McNeil, 10 Bush, 55. 

Tbe next inquiry is whether or not thèse conveyances were 
made without valuable considérations ; and tbis brings us to 
consider tbe efiect of the post-nuptial paroi agreement. 

When Mr. HoUister married in 1850 he beeame, by virtue 
of bis marriage, entitled to coUect and reduce into possession 
ail of bis wife's personal estate. This was subject to tbe 
wife's équitable right of settlement, but as tbe évidence shows 
there was no such right in the wife in tbis case, we shall 
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assume that his right to coUect his wife's money was abso- 
lute, whether she consented or not. Hence, a paroi promise 
based upon such & consent would not be-for a valuable con- 
Bideration. 

But Mr. Hollister's marital rights in his wife's land and 
slaves were very différent from that which he had in her 
money or personalty. Under thé act of 1846 the slaves of a 
wife were, in effect, held in the same manner as her real 
estate, and neither her land nor slaves could be sold without 
her consent. It is true that the act of 1846 was somewhat 
changed by the Revised Statutes which beeame the law July 
1, 1852, but that part of the law which required the wife's 
consent to the sale of her slaves remained unchanged. The 
proceeds of the wife's slaves sold after July 1, 1852, would be 
the husband's, "unless otherwise expressly provided in the 
conveyances or the obligation of the purchaser;" but the hus- 
band could only sell the wife's slaves in the same mode as 
her land, which could only be done by her uniting in the con- 
veyance. 2 Eev. St. c. 47, § 2, p. 9. 

When Mr. HoUister made his paroi promise in considéra- 
tion of Mrs. Hollister's consent to the sale of two of her 
slaves, and her interést in the homestead of her father, it 
was made upon a valuable considération, — to the extent, at 
least, of the proceeds of the slaves which Mr. HoUister was 
enabled to collect. Mrs. HoUister was giving and Mr. Hol- 
lister receiving more than his marital rights entitled him to, 
and to that extent this paroi agreement is based upon a va,l- 
uable considération. 1 Bishop on Married Women, §§ 721-2. 
The purchase money received by the bankrupt for the two 
slaves was $1,100, and for her interést in the homestead was 
$1,000. The interést on this from say Janaury 1, 1854, to 
January 1, 1874, would be $2,520. This, added to the princi- 
pal debt, would make $4,620. The time of thèse sales was, 
at least as to one of them, sometime before January 1, 1854, 
so that the proceeds of thèse sales, with interést, would not 
be far from $5,000. This would be a valuable considération 
to sustain one of thèse conveyances. 
The record does not disclose any différence in the value of 
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the lots conveyed to Mrs, Hollister. The considération re- 
cited in the deeds is the same amount, and the deeds are of 
the same date. The çonveyance made by Thomas G. Ean- 
dall seems to hâve been acknowledged first. I shall therefore 
décide that çonveyance is sustained by a valuable considéra- 
tion, and refuse to set it aside. Miller v. Edwards, 7 Bush, 
393; Latimer v. Gknn, 2 Bush, 535. 

In coming to this conclusion, I bave not overlooked the 
lapse of time between the receipt of the proceeds ol thèse 
sales by the bankrupt and the exécution of bis paroi agree- 
ment. But this agreement was executed by the bankrupt at 
a time and under cireumstances which made it quite proper 
he should do so. He was abundantly able to hâve paid ail 
of his debts, and hâve a handsome estate left. The cases of 
Pryor, Assignée, v. Smith, 4 Bush, 379, and Darnaby v. Dam- 
ahy, 14 Bush, 485, are unlike thèse cases. In those cases the 
paroi agreement had not been executed, and its exécution 
was sought by the wife against the creditors of an insolveni 
husband. 

There is nothing in this record tending to prove actual 
fraud upon the part of the bankrupt or his wife either in the 
inaking of this paroi agreement or its exécution. The only 
claim the assignée or the bank can bave to set aside the 
conveyances of either of thèse lots is under the provisions of 
the second section of the Kentucky statute against fraud- 
aient conveyances, which provides that "every gift, çonvey- 
ance, assignment, transfer, or charge made by a debtor of or 
upon any of his estate, without valuable considération there- 
for, shall be void as to ail of his then existing liabilities, but 
shall not on that account alône be void as to creditors whosë 
debts or demands are thereaftercontracted; » * » and, 
though it be adjudged to be void as to a prior creditor, it 
shall not therefore be deemed to be void as to such subsé- 
quent creditors." Gen. St. c. 44, § 2, p. 488. This section 
is peremptory, The only inquiry is whether the çonveyance 
was without a valuable considération, and are there ànd were 
there existing liabilities of the grantor ? If the çonveyance is 
without a valuable considération, it is void as to existing lia- 
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bilities. Todd v. Hartley, 2 Met. 207; Lowry v. Fisher, 2 
Bush, 70; Miller v. Disho, 3 Bush, 215, 

There is no évidence to prove that the bankrupt obtained 
the proceeds of any other of his wife's slaves or land. Her 
other slaves seem not to hâve been sold, but were emanci- 
pated, no doubt, by the thirteenth amendaient to the fédéral 
constitution, They were not her husband's under this paroi 
agreement, and their emanicipation was herloss and not his, 
Her land in Carter county remains unsold, When witnesses 
speak of the bankrupt receiving $10,000 or |12,000, they 
evidently include thèse slaves, 

I therefore conelude that the other conveyance, that from 
Norwood H, Sinclair to Mrs, Hollister, was without a valua- 
ble considération, acd, under the statutes, void as to esisting 
liabilities of the bankrupt. This liability is $.5,000 due Gov- 
ington National Bank, less $60 rebate and $988 paid by the 
estate of Leathers; leaving a balance of $3,952, without 
interest. 

The right to bring suit to set aside thia deed is in the 
assignée of the bankrupt alone, and as Hollister's bankruptcy 
stopped the receiving of interest on ail his debts, including 
that held by Covington National Bank, the conveyance of 
Sinclair will be set aside, and the property sold to pay the 
sum of $3,952, without interest. 

Whether the proceeds of this property, when sold, shall be 
divided pro rata between ail of the creditors of Hollister, or 
the national bank hâve priority, is a question of much diffi- 
culty. 

The suprême court says, in Kehr v. Smith, 20 Wall., 36: 
"It is well settled, when a deed is set aside as void as to the 
existing creditors, that ail the creditors, prier and subséquent, 
share in the same pro rata." 

If that case is like this one, its authority is conclusive 
upon this court, It was first decided by Judge Treat, and 
arose under the Missouri statute. See 7 N. B. Eeg. 27. 

The bill in that case alleged fraud, and the court so held, 
because, at the time of the conveyance by the bankrupt to 
the trustée of his wife, there was not sufficient property 
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remaining, after deducting tùe property conveyed, to pay hîs 
then existing, creditors. The leamed judge evidently came 
to bis conclusion in regard to the division of the proceeds of 
the sale of the property with some reluctancB. In the course 
of an able opinion he uses this language ; "Were the ques- 
tion to be decided for the first time, there might be some hesi- 
tancy in holding that a deed void as to existing creditors yf&B 
to be considered void as to ail creditors, for practically such 
is the efiect of letting in subséquent creditors, especially to 
share pro rata. The courts hold, with great uniformity, that 
the deed will not be set aside at the instance of subséquent 
creditors; yet they give to the latter the same benefit where 
the prior creditors cause it to be set aside. Why such dis- 
crimination as to the right to attack the deed,whére there is 
not as to sharing in the results ?" 

The décisions of which the leamed judge writes arose 
tmder the statute of 13 Eliz. c, 5, or statutes which are sub- 
etantially copies of that statute. The Missouri statute, § 2, 
is substantially a copy of 13 Elizabeth. The first section of 
the Kentueky statute is substantially a re-enactment of 13 
Elizabeth. The second section of the Kentueky statute gives 
a législative construction to the first section as to voluntary 
conveyances and existing debts, or more properly it is an addi- 
tional enactment. Under the second section, a gift, convey- 
anee, assignment, transfer, or charge of a debtor's estate, 
made without valuable considération, shall be void as to his 
«xisting creditors ; "and, though adjudged to be void as to a 
prior créditer, it shall not, therefore, be deemed to be void as 
to subséquent creditors." 

The statute of 13 Eliz. c. 5, was enacted to prevent gifts, 
conveyances, etc., by a debtor, with the "intent to delay, 
hinder, or defraud creditors and others of their just and lawful 
actions," etc. The second section of the Kentueky statute 
does not require an "intent to hinder, delay, or defraud cred- 
itors;" but voluntary conveyances, as to existing debts, are 
Toid without regard to intent. 

If such conveyances are void with the intent to hinder, 
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delay, or defraud creditors, then they are fraudaient and void 
as to ail creditors, subséquent as well as prior. In such a 
case the proceeds of the property, thus conveyed, would and 
should be divided between creditors pro rata. 
- But when there is no such intent, and the conveyance is 
void beoause of the enactment of the second section of the 
statutë, I think the existing creditors should hâve priority; 
and, if there is any balance after paying the existing debts, 
it should go to the wife of the bankrupt. Todd v. Hwrtley, 
2 Met. 207. The right of the wife to this balance should be 
recognized, because of the language of the statute, and because 
of her equity. 

The complainant's bill as to the conveyance by Eandall to 
her (Mrs. HoUister) is dismissed without costs, and the con- 
veyance to Mrs. Hollister by Sinclair is set aside, and the 
property ordered to be sold, and the proceeds applied to the 
payment of the complainant's costs ; the debt due the national 
bank, $3,952, without interest, and the balance, if any, to be 
paid over to défendant Mary H, Hollister. 



Kbmna V. Bbookhaus and others. 
{Circuit Court, E. D. Wiseonùn. January, 1881.) 

1. Change ov Citizbnbhip. 

" To eflfect a change of citzenship from one state to another, there 
must be an actual retnoval, an actual change of domicile, with a bona 
flde intention of abandoning the former place of résidence and estab- 
lishing a new one, and the acts of the party must correspond with 
suchpurpose." 

2. Same— Iktentiou— EviDiaîCE. 

In such case the party may testily to his mtention where there has 
been an actual removal. 

3. Same — Tbmpobart Rbttjbn. 

In such case a temporary return to the former place of résidence, 
with views and for obi'ects merely temporary, does not revive the 
former citizenship. 
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■4. Same— Same. • ■ 

Mdd, upon the évidence in this case, (1) that such a change of 
domicile was made, and such a neW résidence accjuired, as established 
citizenship in another state ; and that (2) a teraporary return to the 
former place of résidence did not revive such former citizenship. — 
[Ed. 

Plea to the Jurisdiction. 

Jenkins, EUiott d Winkler, for plaintiff. 

Cotzhausen, Sylvester é ScheUyer, for défendants. 

Dyee, D. J. This case bas been heard upon a plea to the 
jurisdiction of the court. The complaint allèges that at the 
time of the commencement of the suit the plaintiff was a 
citizen of the state of Minnesota. The plea avers that she 
is, and always has been, a citizen of the state of Wisconsin, 
of which state the défendants are citizens, and proofs hâve 
been taken on the question of the plaintiff's résidence and 
citizenship. ' The gênerai rule upon the subject of citizenship 
is well settled. It is that, "in order to give jurisdiction to the 
courts of the United States, the citizenship of the party must 
be founded on a change of domicile, and permanent résidence 
in the state to which he may hâve removed from another 
state. Mère résidence is prima fade evidencQ of such change, 
although, when it is explained and shown to hâve been for 
temporary purposes, the presumption is destroyed. The 
intention is to be coUected from acts." Lessee of Butler v. 
Farnsworth, 4 Wash. 101 ; 1 Abbott, (U. S.) Pr. 211. "If a cit- 
izen of one state think proper to change his domicile, and to 
remove himself and f amily * ♦ * into another state, -with 
a bona fide intention of abandoning his former place of rési- 
dence, and to beoome an inhabitant or résident of the state 
to which he removes, he becomes immediately upon such 
removal, accompanied with such intention, a résident citizen 
of that state within the meaning of the provision of the con- 
stitution relative to the jurisdiction of the fédéral courts, and 
may maintain an action in the circuit court of the state which 
he has abandoned. * * * Time, in relation to his new 
résidence, occupation, a sudden removal back after instituting 
a suit, and the like, are circumstances which may be relied 
upon to show that his first removal was not bona fide or per- 



764 FEDERAI. EEPOBTEB. 

manent, but will not disprove his citizenahip in the place of 
his new domicile, if the jury are satisfied that his first removal 
was honafide and without an intention of returning. " Cooper 
V. Galbraith, 3 Wash. 546. "If there has been an actual 
removal, with intent to make a permanent résidence, and the 
acts of the party correspond with the purpose, the change of 
domicile is completed, and the law forces upon him the char- 
acter of a citizen of the state where he has chosen his domi- 
cile." Butler V. Farnsworth, supra. A temporary return to 
one's former place of résidence, with views and for objecta 
merely temporary, does not revive a former citizenship. Burn- 
ham V. Rangely, 1 Woodb. & M. 7. "If the change of rési- 
dence or citizenship is apparent only, and there has been, in 
fact, no change of résidence, but only a transfer of apparent 
résidence, anhno revertendi, to give color of jurisdiction in a 
suit in the state of actual résidence, it may not avail ; but, 
where there is an actual change of résidence and citizenship 
before suit brought, the motive to such change is not material, 
even if it was a désire to give capacity to sue in the courts 
of the United States." Pond v. ITie Vermont Valley R. Co. 
12 Blatlîhf, 293. So, to effect a change of citizenship from 
one state to another, there must be an actual removal, an 
actual change of domicile, with a honafide intention of aban- 
doning the former place of résidence and establishing a new 
one, and the acts of the party must correspond with such 
purpose. 

The plaintifif in the présent case is a married woman, 
She was married in January, 1879. Prier to her marriage she 
had always resided in Milwaukee. This was the home of her 
parents. After the marriage, and until August 5, 1880, she 
and her husband lived and kept house in this city. He is a 
person of foreign birth, and before his marriage to the plain- 
tiff he had resided in Wisconsin two or three years. After 
marriage, and while living in this state, he was employed as 
a traveling salesman for Chicago and Milwaukee houses. On 
the fifth of August, 1880, the plaintiff and her husband, with 
one child and a nurse, left Milwaukee and went to Minne- 
sota. This suit was begun about September 17, 1880. It ia 
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uot shown that the removal was made fof the purpose of 
bringing a suit in this court, or that a suit was then contem- 
plated. There is no proof that counsel had been consulted 
about a suit when the parties removed from the state. Be- 
fore the departure they broke up housekeeping, and paoked 
and put in store their household fumiture. The plaintiff's 
husband, I conclude, from ail the évidence, was then in lim- 
ited circumstanoes pecuniarily, for the fumiture was pledged 
for an advanee of money under an agreement to pay exorbitant 
interest, and has since remained in Milwaukee encumbered by 
chattel mortgage. The testimony of the plaintiff is to the effect 
that arrangements were made to go to Glencoe, Minnesota, 
where her husband was to engage in mercantile business. 
They went first to St. Paul, she remaining there, and he 
going to Glencoe. She testifies that, on account of disagree- 
ments with the persons with whom he was to be associated, the 
business enterprise at the latter place failed, or was not 
entered upon, and he returned to St. Paul. There they 
rented fumished rooms, and, as she expresses it, kept house. 
Their child and nurse were with them. The plaintiff's hus- 
band, it appears, did not become established in any perma- 
nent business. His situation was evidently that of one seeking 
employment. Thus they were living when this suit was 
commenced, and so afterwards oontiûued. Subsequently, 
but not untU about the month of December, 1880, the plain- 
tiff's husband entered into the service of a mercantile house 
in Chicago, as traveling salesman in Minnesota and Dakota. 
In the latter part of December they came to Milwaukee, and 
from that time to the présent the plaintiff has remained at a 
hôtel in this city, and her husband has been with her part 
and perhaps most of the time. It is not shown that they 
gave up or abandoned their rooma in St. Paul, and the 
plaintiff testifies positively that they came hère to await the 
trial of this cause, and with the intention to retum to St. 
Paul when it should be disposed of ; and it seems that the 
plaintiff's husband returned to Minnesota before this hear- 
ing. The plaintiff has also testified that her purpôse was to 
retum to Minnesota as soon as the trial of this case should be 
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concluded ; that »slie and her husband went there in August 
to permanently réside, and for the purpose of making that 
state their permanent home; that their original intention 
was to locate in Glencoe, but, on failure of the contemplated 
business enterprise there, they concluded and thereafter 
intended to remain in St. Paul as their place of résidence, 
and that when this suit was begun they had no intention of 
retuming, and hâve not since intended to return, to Wiscon- 
sin to réside. 

Thèse are the prominent features of the plaintiff's testi- 
mony. There are other portions of her testimony whieh, it 
is proper to remark, ought to be eonsidered with a good deal 
of allowanoe, suoh as that relating to her husband's business 
affairs, his personal intentions, his supposed naturalization 
as a citizen, and his voting at the élection inSt. Paul ; beoause, 
presumably, her knowledge of those matters was obtained by 
communication from him. 

But the question is, do not the facts, to the extent that 

they are established . by testimony which the court ought to 

accept as pertinent and legitimate, make a case of citizen- 

ship in another state, within the rule laid down by the autbor- 

ities ? 
.* 
Since the question is one of mixed law and fact, and since 

so much may dépend upon intention, in connection with the 

acts of the party and the circumstances of the case, it is 

sometimes difficult to détermine when there bas been such a 

change of domicile as destroys a former citizenship and estab- 

lishes a new one. The plaintiff bas testified, under objection, 

to the intentions and purposes of herself and husband. It is 

true, as argued, that intention is to be collected from acts, 

and therefore it is not compétent for a party to prove his 

own déclarations of intention, made before any acts done, in 

order to give character to his subséquent acts. But where 

acts hâve been done, such as actual removal from one place 

to another, it is, as I understand, compétent in a case like 

this for the party to testify to his purpose and intention as 

connected with those acts, when they are brought in question, 

precisely as, in a case where fraud is charged, an actor in the 
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transaction may be asked direotly whether any frand was 
intended. It is, of course, thé duty t)f the court in such cases 
to scrutinize the. acts, ,to see if ihey correspond vdth the 
alleged purpose. It is apparent that the circumstance of 
tiie plaihtiff's retum to Milwaukee in December wafi one, 
•wMch, if unexplained, would tend to throw doùbt npon the 
permanancy of the alleged settlement in Minnesota. But if 
her retum -was for an object tnerély temporary, as she allegeis, 
then her domiciliary «tatw ra that state would not be affected. 
.Comment was made upon the fact that the plaintiff's hus« 
band pledged their household fumîture and lef t it in the hands 
of a pawnbroker, at the time they removed to Minnesota, as 
a circnmetance indicative of a purpose not to abandon tiieir 
residenGe in Milwaukee. While the situation in -whicb their 
foriiîtnre was platsed bas a bearing upon the pecuniary abil- 
ity of the husband to engagé in business, it bas seemed to me 
that the fact that the parties broke up housekeeping, stored 
their fnmiture and pawned it for money, which muât hare 
enabled them to remove from the state, tends rather to cor- 
roborate the claim that the rémoval was made with a view of 
establishing a permanent résidence elsewhere, than otherwise. 
The plaintiff's home had always been in Milwaukee. {Eere 
her parents and famUy resided. Why should thèse acts be 
done unless there was a hona fide intention to remove to an- 
other state? The court cannot infer that they were done 
merely to enable her to begin this suit in this court, in the 
absence of any proof tending in that direction. 

To adopt the view taken by the leamed counsel for tha 
défendants, involves, as I conçoive, the utter rejection of the 
plaintifE's testimony as quite unworthy of belief. I do not 
thiok it is ôuf&ciently impeached to justify the court in so 
doing as to material matters whereof she speaks from avowed 
Personal knowledge;. and we hâve to settle the question 
upon the weight of crédible évidence as it is now presented to 
the court. There was a breaking up by the parties of household 
Ufe in Milwaukee. There was an actual removal to another 
state. There appears to hâve been an intention to remove 
to a fixed place in that state, fpUo'yred by a change to another 
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placé, beoause of the failure of business projeeis. Tliere was 
a continued résidence in the aileged new domicile, and the tes- 
timony is that the return to the former domicile was for tem- 
porary purposes only. The place of business of the plain- 
tiflF's husband, according to the présent showing, is in the 
state to which the parties hâve gone. And although the 
court might wish that the proof was more adéquate and the 
circumstances more conelusive, I think upon the évidence, as 
it stands, it must be held that such a change of domicile vras 
made and such a new résidence was acquired as established 
citizenship in another state. 

I do not see how the aileged alienage of the husband can 
affect the question. It is the citizenship of the plaintiff that 
is involved. She had been a citizen of Wisconsin. Herdom- 
icile and résidence would foUow that of her husband. With 
his change of résidence her résidence and citizenship, espe- 
cially if she personally accompanied him, would change, and 
his légal status as to résidence v^ould be hers. His national 
citizenship would not, I think, affect her citizenship when 
her actual résidence foUowed his. On the whole, my opin- 
ion is that the plaintiff shouldhave judgment in her f avor on 
the issue raised by the plea. 



NOERIHÛTON V. WeIGHT.* 
{Girou.it Court, E. D. Perkuaylvania. January 24, 1881.) 

. Sbtekablb Contract — Right to Rescind fob Failuke as to Ainr 

Portion. 
A contract for the sale of a spécifie quantity of meréhandise to be 

delivered in successive shipments of stipulated amounts, each ship- 

ment to be paid for on delivery, may be rescinded by the vendee upon 

failure of the vendor to deliver any one of the shipments. 
, Same— Partial Performance— Acceptancb of in Iqnobanoi! dp 

Dbfault. 
In such case the acceptance by the vendee of one cargo, in Iguo* 

rance of a default of the vendor as to subséquent shipments, will aot 

prevent the vendee from rescinding the contract. 

*Reported by Frank P. Prichatd, Esq., of the Philadelphia bar. 



NOEBW&WIï' V. WBI^BT. fëS 

: A' co^t*^t6d to sçH to p. 5^ J<ms,of rails, tçi|bft;!^pe(î a* ^ 

. mtp^ of Aboift 1,000; ,tori8 per month, the.;whole tqbe shipped withijn 

SIX monins, éàcli cargo fo'bè paiS for" bh delivery;' !âîi àhippe(i lÀiï 

350 tons the flrst month, and 897 the second month, but shipped iué 

whole'wîtbi» tbèisi^ Jaçnths. 'B,; after having r^ç^Vve^ ai^d p^ieUfor 

; 0neç^gq,.lleaf^e4;Pf tjie d^ajilt'Of A, ag.to the flist month's s]^p- 

me^it. Jletdyihà% hé CQuld^ rés.cinid tlie coutifaçt, and lefuse to accépt 

thieotiiersiiïtmiéiltsi''''''' '''•' ''' " - '■ " '■': ^>-'i<-!' 

-'':> ^ :■■':■'■);■: "t ^ .'; > , i,,j.i. :■■■:,/ [i ■■ • ■.- ,■ .-. : 

•■ Motion; totit^epfif.Noppmt.,^:-,, ■ , ; ., . : f . ■,/ ,■,.. 
. Assumpsithy A. NojqrL^gtp:^ & Cq. agaînst/Peter Wright & 
Stins iippn the folipwing çopt^raçit j ; , ; ■ , > ;; i r 

'1 ! "Phieidei/ehia, Jarraary 19, 1880, ! 

"Sol(ît»Mes6rs. Petei5WrJght;& Sons, for acèoùntofiMesjsiyB. 
A. Norrmgtom & Go*, Lonidon, 5,000 tons old T iron traîls, for 
shipmèfat froài à European port orports, at the rate ofabout 
1,OOG tons per nïofitK;. lœgitining Februaxyj .1880,;btit .whoiô 
c'ontïact to'Èe skipped beforé Augu'st 1, 1880,' at<$45 .p'er ton 
of 2,240 iJoùnds, oustom-house weight, ea; shij) iPliiiadelpbia, 
Settlement cash; on présentation of ^bilTs accompanited l^cns' 
toiû-honse certificatë oî weight. Sellera to.notifyMj'ters iot 
Bhi|)meiits; Tfith vessels named, as soon asi known^ by thein. 
Séllers not to be comjMeikd to replace anypiàroel Idst after 
ghii^naent/' Sellers, •wiién possible, to seoure.to bmyers righfr 
to àame dis&harging berth of v^selsat Philadelphiai'^ 

' The déclaration avérrèd performance by'plaintiff s, aiid 
refusai toâiiïcéptï)y' défendants;' '■ - 

' A*t thé -triai, (béfore McKènnârfànd: Butlér,^J.,) plairitiffs 
provèd shipmeiife undér ihis contràèt aë follows:' Fèbruaryy 
8ôè tons; March,'897 tonè;Aprir, 1,S49 Ions; May ^ 1,09^ 
tônë; Jtine, 991' tons-; July,' 306 tons. The first - cargo, côni 
sisting of the 395 tons shipped îh Fèbruary; wàs receivèd anû 
ffaid ïor by défendants.' Upon'tbé arrivai 'of the other Car- 
goes, défendants declined to receive thetn, ancf claimed thé 
right to rescind the contract, because of thé'failure of plain- 
tiffs t'o ship thé sti^lâtéîd c[ùaEtity iii Febfûa'ry and*' Màrch. 
PlaîhtiffS fàilëâ tO' 8ho% 'tHâ't' défendants, at'the tirne of 
receiviiîg' the first carigo, kiiew of plaintiffs' diefaûlt iii niakiiig 

the snipnients. ' •'" '" 

v.5,no.9— 49 



At the close of plaintifs' évidence, the court being of opin- 
ititi /thàt défendants' hàathe'lrigh't tô feseind the contract, 
pl^igtiffs élëcted to suffer a rionsuit, witïi leave tp mové to 

take it-.off. : , !v-,.. ;.,.: : ■ 

^ 'Samuel DickaoH anà John C. BuUitt, toi the motion. 
' AS the contract' exprébly âlloWëd Six months fôr'the ship- 
ment of the whole 5,000 tons, the railure to sbip 1,000 tons 
in any one month was immaterial. The facts that each ship- 
ment was to be paid for separatëlj^,' that thé timfe of arrivai 
■#aB' ûiicçirtain, 'aiid thàt lost shiianentà' wéré hot' to be re- 
placed, ail show that the cbniSlràiCt wàs sèverablô; Thé raie 
is tbaf iî.the part to be performed by one party consists of 
sevèral' andi diatinct itenis, and the, price to be'^aid by the 
other is apportiofaèd to eftèhitemi the icontract is sëverable. 
SiPteùns on Gôrltracts, 29-31;: LttceacoOii Qo. v. Brewér, 
66 Pa. Sti.^ 351; Graves vi S<;ott, 80 Pal St. «8; Scott v. Kittari' 
mng GmlCo. 89 Pa. St. 231 ; note to-saime case, 19 Am. Law 
Beg. (M. ! Sv) 418 J Morgan v, McKee, 77 Pa. St. 229 ; Perkim 
vt Hcki:^, 11 Wheat. 23T. If the contract is sëverable under tha 
m\e oî MrdageJTjCole, 1 Wms. Saund. 320, the covenant is 
snbstitutéd for ssaet performance, and the failmre.of theseller 
to'supply the firstjmonthly. instalmeïrfi does not entitle the 
^urchaser éo resoind unless sach failuire is apcompanied by 
other éircumstlances sho^ing 'ail intention to abandon : the 
(fpi^tract, ; . B^rijamin on Ss\lea,:^i,4:26;, Stoddart -7. Smith, 5 
Burn. 355; Tipton v. Feitner,.^0 N, Y. à2^i.Snook v. Pries, 
19 Barb. 318 ; Lee v^ Beehe, 13 Hun. 89 ; Johnassokn v. 
Ypung,, 4 B. & S. .29.6. (116 E. C. L.;) .Simpson v. Crippen, 
Ijaw ; Eep. 8 Q. B». 14,; Roper v. Johnson, L, E. 8 C. P. Div. 
167 ; Freeth v, Burr, L. E. 9 C; P. 208.; Bloomer v, Berntine, 
ïi.K 9.0. P-i^SB; Ex parte CMmers, L. R. 9 C. P. 289; 
Mor.ganM^, Bain^,Jj.,^. 10 C. P. 15 ; Houck T. Muller, Londo;^ 
Times,:ï)©c, 18, 1880, ,,- . 
. Ré G, McMurtnet^cpntra. .,.■ ,,, 

Therul^ adopted in the,English cases cited by plaintifs i^ 
a departure fr9m the earlier décisions of the English courts, 
and is i^ïconsipti^nt) with other récent English décisions, 
Johnson v. Johnson, 3 B. & Pull. lé2-70; Oxendale v. Weth- 
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éWZÎ, 9 B & Cri 387; Hàdrèv. RenmelGm. Si^l^otm.19 -, Brad-> 
ford V. Williams^ h. B.. 7 Excli. 261; Coddingtô'n WPakslh^i 
L. E. 2 Excli. 193, It tlàsi ùôtbeeii'àdoptfedlti fMà eotihtry.' 
Smith V. Lewù, éO Ind: 98;' McMUlàn 'i.VandeMipj 12 Zé\xM 
165; CatUhY. Tobîàs, 26 N. Y. 21T; S^/tinn *J StJÉHc; 6t) ï*aV 
St.' 182 ; RayhoUv. Williams, 30 Pa. St'. 268 ; Bradleif t. Éin^'^ 
44 111. 339. When a tinie is flxed 'for'delivery, a ■rescîgsloïk 
is always allowed upon îailurè to déliVér, and'iio iiitÔiiti«yit ÏO* 
vai-y this can be drawn from îhë agréemèïit foi^ siicces^iV*' 
shipments of the one subject df salé. ît-the-contract étilï 
remains one, thongli divisibl'e- in pèrformaiûcej ihere is nô' 
reâson why this right of resoissidn should nôt hé exerbised.''' ' 

Partial performance by the véttdor. does' not t)revent-t1iè' 
Vendée from reseinding if the cdntraCt furniâhes an exact' 
measure of compensation for the b'eiifefit received. Chitty^ti 
Cont. 1094:-, mu V. Crew,l Metc. 268^72; JTàin^s v. Tucker} 
50 N. H. 309; Dwinel v. Harvard, 80 Me. 258; Miner '^' 
Bradley,22 Pick. 459; Bradley v. King, éér III. 839; CafZi»»- 
V. Tohias, 26 N. Y. 217; Sharp v. The Tu7>hpike, 3Pa. St.' ^ 

BuTLEE, D. J., {orallij.) To justify an allowancé of th'«' 
motion, we must be convinced that our rulingat thie triàî'wàf* 
wrong. We are not so convinced. ■ The motion miist there-' 
fore, be dismissed. For myself, however, I may say that'T 
regard the point as involved in; serions doubt, — not so macH' 
when considered on gênerai prinoiples, as when viewéd in thè 
light of modem décisions. The right to rescind'a contract 
for non-performance, is a remedy as old as the law of ccél-^ 
tract itself . Where the bontract is entii'e, — indivisible,— th4 
right is unquestionéd. The undertakings on the one side, and 
on the other, are dépendent, and performance by one party 
cannot be enforcèd by thé other, without performance, or a 
tender of performance, on his own part. In the case before 
us the contract is "severable." But to say it is "severable," 
does not advànce the plaintififs' argument. A-' "severable" 
feontract, as the language imports, is a conttact liable simply 
to be severed. In its origin, and till severéd, it is eritire— a 
single bargain, or transaction. The doctrine of severable- 
ness, (if I may bé allowed to coin a word,) in contracts, is an 
invention of the courts, in the interest of jifsticé, designéd' io 
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enable one who bas partially performed, and is entitled on 
Buch partial performance, to something from the other side, 
to sustain an action, in advance of complète performance, — 
as where goods are Bold to be delivered and paid for in par- 
çels, to enable the seller to recover for the parcels delivered, 
in advance of completing his undertaking. Bat this équitable 
doctrine should not be invoked by one who has failed to per- 
forai, for the purpose of defeating the other 's right to rescind, 
and thus to protect himself against the conséquences of his 
own wrong. As against such a party the contract should be 
treated, and enforced, as entire. To say therefore that the 
contract is "severable," does not, I repeat, advance the argu- 
ment. To render the plaintiff's position logical, it is neces- 
sary to take a step forward, and hold that such a transac- 
tion, (it would not be accurate in this view to call it a con- 
tract,) constitutes several distinct, independent contracts. Then 
of course it foUows that a failure as respects one of several 
successive deliveries, afifords no right to rescind in regard to 
those yet to be made. And this step, after much apparent 
doubt and hésitation, the English courts hâve taken. It was 
the n,ecessary outgrowth of the décision in Simpson y.Crippen, 
which overruled Hçare v. Rennie, In our own country the 
cases are inharmonious, and the question unsettled. After a 
careful examination of -(nrhat has been said on the subject, I 
shall not be surprised if the courts hère finally adopt the prés- 
ent English rule, and thus substitute compensation in dam- 
ages for the remedy by rescission, to the extent theredoné. 
Lsay this, however, not because I thinkit wise to fidopt this 
rule, but because of jin apparent leaning in that direction. 
The question, however, as hère presented, is properly for the 
suprême court, to which I hope it may be carried, and the 
rule thus besettled. 

MoKennan, C. J., (orally.) I concur in the foregoing dé- 
cision. I am not satisfied that. the weight ,of authority in 
this country is preponderating; in favor of foUowing the Eng- 
lish rule. I hâve very great doubt as, to the justice of this 
rule and am not disposed to foUow it. I am not willing to 
take this advanced step. 
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Havemeïbb V. Wright.* 

{Olreuit Court, B. D. Pervnsylvania. January 24, 1881.) 

1 Bbverable Oohtbacov— TBasTOBB op Part Per«v)rmanck— Rbptsal 

TO ACCEPT— AlT-IDAVIT OF DBFENOB. 

A. contracted to deliver to B. 700 tons of rails, to be shipped from 
Étit-ope, in Pebruàry, in one or liiore vesaels, eaeh cargo to be paidfor 
on deliverf . A. shipped one cargo of 342 tons, which arrived in May, 
but B..rgfused to accept it. In a suit brought by A. against him, B. 
âled an affldavit.of defence setting forth that A. hadnot shipped the 
résidus at the time he tendered the flrst cargo, and had never intended 
to ship them. Héld, a sufflcient defence. ' 

Eule for jadgment for want of a sufficient affidavit of de- 
fence. 

This was an action of assumpsit by Havemeyer & Vigelius 
against Peter Wright & Sons. Plaintifs filed a copy of the 
folio wing contract : 

"7Ô Wall Stbbet, 

"New Yobk, Jan. 20th, 1880. 
"Sold for account of Messrs. Havemeyer à Vigelins 
►25 seven hundred (700) tons old T iron rails, (5 per ceût., 
O more or less, seller's option,) for shipment from Europe 
iz; to PhilàpdelpMa in February, 1880, and for delivery, ex 
^ vessel or vessela, on wharf in poirt of Philai^elphîa ; priée 
m forty-three and one-half 'dollar^ ($43,50) |iér ton of 2, 240 
.^ . 1 pounds r U,., S. custom JiôusB tveights to décide quantity. 
Terme; Spot cash, qn présentation tjflinvoioé, with U. 
^ S. certificate of weight fq^ each lot. Name of vessel to 
Ph be giveu' to buyera as soon as known to sellers. 
§ ■ "Geo. A. BoYîiTON,, 

Û "Brokfer. 

"Per Geo. H. Wkight. 
"Aceepted. 

"Peteb Wright & Sons. Per M." 

With the above was filed a copy of invoice presented to 
défendants June 7, 1880, for 8é2 700-2240 tons at $43,50,— 
$14,890.59, — with United States certificate of weight; im- 
ported in ship Livingston, which arrived May 8, 1880. 

•Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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Défendants filed an afSdavit of defence setting forth intei 
alla — 

"Before the ten&er 'ûif the âelîtefy oï' the goods for which 
tliis action js brought the défendants had.ascertj^ined that 
the plaintiffs diâ not intend to comply with their contraet, a 
copyof whichia filedintheicause, iù this:th'at the residùé^ of 
the 700 tons old T rails mérlîibfaé'd in the-'éùntracthadnever 
' been ship;^ed by piaintiffg,'.ç|pï', weré evèr intended Iby. them 
to be shipped or .deïivered to défendants; and they knew this 
when they sDught'toiriake défendants ac(6'eptaûd pay for a 
part of thé gôods àgreed to bebought'and spld for this rea- 
son. Wheii ihe delivery was, tendeied of the goods for the 
priée of which this action was brought, the same were rejected 
and refased by thë défendants»" :; 

Samuel G. Perkuts, for the rule. 

The eontract is sevérable, and plaintiffs- ftre entitled to 
recover the price col the cargo for which suit' is brought. 
Scott V. Kittanninrj Coal Go. 89 Pa. St. 231; Morgan r. McKée, 
77 Pa. St. 228; lucesco Qil .Go. v. Brewer, 66 Pa. St. 351; 
note to Cutter v, Powell, 2 Smith's Lead Cas. (5th Am. Ed.) 
45; P., W. é B. R. Co.m. Howard, 13 H'ow. 301 ;Perkins v. 
Hart, 11 Wheat. 237; "Sîckels v. Pattison, lé Wend. 257. 

R. G. McMurtrie, contra, was not called upon. 

McKen'nan, C. J. Beyond ail question this is an entire 
contraet, and to hold thàttender of a part takes away the 
right of rescission, when the affidavit says that there was not 
only an impossibility of delivôry^ as respects the balance but 
an intention not to déliter, would be to go beyond anything 
that the English courts hâve held. 

Eule discharged. 
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DOCdliASS îJ.'IjIîîfcbLBf C0TJNTT,'iN THÉ StATÉ"& tà^iÉèOVSX. ' 
{i(^rcuU,Ç(Mrt, ^. Dt Miffpv^ht BWé^after, 1860.J 

irïIt7Mcn>Afc BoNris— '"ÏS30ED''— Mi^btiRiv ' 

Municipal bonds jù-eiiotduly '''issuéd,''nttàér tliclaiwsof Missouri, 
, u^less the'^amejiavejbfâén du}y;r(Bgistere4 in tha office of the stBte 
auditor.— ^JEd. , ,. ^ ,, , , 

'.'Refendant kqtiëslis thé cdurï to infftru'ét ^hé 'jûf y as fôl- 
fy^^,f ;«')T-Ké 'jût^ Éxe^iiMrMB ffiatthé btonii'éfrom wliioi' 
ooilpttià sîiea ôh^ré àlleged tb hatp béëi;' dietaféîied wére not' 
éjfe'èùte'd' or 'Muëd 'by tHfe deféïidaiït- ùïïtïï' tHë samé Wéré 
obilntèM^^a', bef o)rè 'cféïivety, ^f an à^ëri! '6f 'tifacoln. cotfiïty. ' 
It;tiierefoïé;tlïe]aryMndîf6m-tlié évidence thâV'ë^ 
bonds "êued on 'Vras'thus c6'uiitëi:sîgù'è/d stM delïvérèd aîtei 
Marbh 30/ Î872, by Jàkes Mi'itftîCléÏÏaÊV (^^^^ 
a;geiit (i)î Lincoln cbudity undèr and' by Virtue ôf an order Of 
tbe'^èôunty eourt of'Siiid ôdunty, maàè 'Sfày ïé, 1872, the jury ' 
are insti-uctéd that as' to sùfeh bondé, and as to any coupons 
frëîn' sùch bonds déta.ch'ed, plafntifi c'ànnottecOvèr unless the 
jni^ further firid'frOni^tte'è'iî'idéncG 'that'said bonds and 
coh^ons bave been rë^istefèd in th«''oMce«if the étate auditôt 
of tbe^toeof^Miy^cwri." -"'■;'' ^'' '■> ^-i' ■''-'" -^ ,■ 

John B.Hendekon mA'J'M'tiyOvéràîliiotj^lkmtifl.''' / ,' 

n.'A. Cunnin^hafnl'îov iètèûiatity ' 
' Teeat, BV J., '(6>ràlly.) 'ÎPÉe' 'qtesiioB' ■;^rèsentéd is veïy 
clear. It is as to the meaniiig'Bf the terni "issiied," as found 
in thé àct of the gehèraï âsfe^inbly of thé stâte'of Mîssotiri, 
entitled "An act to provide for the registration of bonds is- 
sued by counties, cities, and incorporated towns, and to limit 
the issue thereof." Section 4 pro vides: "Before any bond 
hereafter issued by any county, city, or incorporated town, 
for any purpose whatever, shall obtain validity or be negoti- 
ated, such bond shall first be presented to the auditor, who 
shall register the same in a book or books provided for that 
purpose, in the same manner as the state bonds are now reg- 
istered, and who shall certify, by indorsement on such bond, 
that ail the conditions of the law hâve been complied with in 
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its issue, if tliat be the case, and also tliat tlie conditions of 
the çpijtraet jinder which they were ordeypd tp beissued hâve 
also îaeen complied with, and the évidence of that fact shall 
be filed and preserved by the auditor, " etc. It seems from the 
évidence that the countj court, on the twenty-first of June,- 
18.J0, oj-deii;^ that thèse bonds be issued, and that the pre- 
sidÏHg jîidge of the county court and the clerk of the court 
signed the same, and that the seal of the county court was 
afSxed ther^eto on said day, and that on the followi,ng .day 
the bonds werie placed in the hand? of J). ^. Wjajidyyas agent 
oï ïiinopln coui;i,ty; t^hat afterwards, on.the aixteenth of May, 
18J,2, said Waddy rpsigned, audi surrendered into thecustody 
of ,jj^he court ail ^opds numbere^ above 9. cert?,!?! tf^^rabç* ; thati 
on , said day the court apppii^ted James M..McClella.ri agentof 
Lincoln^ coUjEty, and that, the bonds above e^id number,are 
countersignedi only by said James M. McGlellanas agent of 
Lincoln; county. Uppathe facepf each pf thèse bon,ds it is 
declared that,"this bppdshall be countersigned; ,by thp agent 
of said county before thedelivery thereof." I cannpt hold 
that thpse bpnds were properly executed or issued by Lin-; 
coin county before the game were countersigned and deliy- 
ejed pr negotiatpd by the agent of Lincoln county, asrequired 
upon the face of each of said bonds.- Until thèse aets were 
duly performed by a duly authori^ed agent pf Lincoln county, 
the bonds were neither executed nor issued, within the mean- 
ins pf the af oresaid regiçtration aot, and I shall therefore give 
the instruction asked by défendant. . , ■ ■ 

ïo ^hich ruling of the court pla,intiff's çounsel exoepted. 



LONERGAN V. SIISSISSÏPPl BIVER BEIDGB 00. 777 

LoNBÈGAN V. Misfctssippi EivEii Beidgb Co. ■ 
(Oirmit Court, E.jy.Miesowi. Pebruary 6, 1881.) ; • 

1. Éeection OF DiKB lîî Mississippi KiviBK — OvERFLoirtasa LiiîJDS — 
' iNJùRiNfl Febet FhanchhIb. ■ • 

Suit to recQver damages SQPiiJÎtiries allegei to haVe, Ueqn .dx)i»é ito 

, certain Ia44s, aad to a certain, feia-yfraiwibise, by reasofi pf J.hecpn-' 

struotion of a'certain dike jn t|ie Mississippi river % the défendant. 

Héld, (1) that pîàintiffliad, uiièértiie laws bf iflinois, and ticcording 

to ^he: evidenœe,;no!itItle tOj tha laiids, Jor injury tO iwhicb the iuit 

was.hrouglit; (2) that tlie actpf t^egene/al assenibly :of, IlUj(ipwi 

granting, a charter for a ferry across the Mississippi river, under 

whicfi thé piaintifE claims, did riot gfve the ^ranlSeé âh/right to cori- 

■ trol the chanriel of theriv^, or %o pt'ëvénj. its imprôvemiébt; MÎhout 

compensation toMmby the IJnit^Btates. ,. , li /'i,- 

MmUsip^ I^if^ £ndge.Uo.Y. i/cïteîfi'«»,91IlL-508^fDllowed.-r[E^ 

D. P. I)^éH forplailïtiff. ' ' :- , ■ i <^ fu 

R. H. Èérn,îoi àèîenàaûi. ' 
. McCbaey, C. i.,(prally.) The plaintiffsuëà ihè' défendant 
lo recover damages foir injùry alleged to hâve béen done to 
certain lands àfad t6 a certain ferry franchise by reason of 
the cônâtruistiôh of à cei-tain dike in the Mississippi river by 
défendant. By an act of congress approved March 3, 1871, 
the érection of a railwày bridge' àéross the MissisEsippi river at 
Louisiana, Missouri, was authorized, whiéh bridgé' was' to bë 
built tinder and accbrding to siich régulations ffcir the security 
of the navigation of the river as the secretary of war shouid 
prescribe. 16 St. at Large, 478. The secretary of war, in 
pûrsuance of the reconlniéndation of a bbard of engiileers, 
required the érection of the dike in question for the 'better 
improvernent of the navigation of the river. The bridge con- 
néptéd j,yfo great thoroughfâfës by rail, terminating on *th'e 
opposite Danks of the river, ' . 

The plaiùtiff allèges that thé coùâéguehcé of tbe érection 
of the dike was to injure lands belofti^ihg"to him àdjèliiïing 
the river, and also to impair the value of his ferry franchise, 
under which he was authorized to run a ferry across the Mis- 
sissippi river at Louisiana. The question is, can he recover ?• 

This identical controversy has been before the courts of Illi- 
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nois, and tbe suprême court of that state, in an elaborate 
opinion, haa decided eve^y material (jnestion in the case 
adversely to the plaintiff . Mississippi River Bridge Co. v. Lon- 
ergan, 91 111.' 508. In that câse it was hèld — First, that 
Lonergan had, lander the 19,^8 of Illinois, and according to 
the évidence, (which was the same as now offered,) no title 
to the lands, for injui^' lo wMob thé suit was brought > second, 
that the aqt of the gëùerar a'ssétntly ôf Illinois, graïiting a 
charter for a feriy; acrôss tl^e, Mississippi riyer, under which 
act the plaintiff claima, did not gi-ve the grantee any right 
to oontrol the chânû«l of the 'river, or to 'prevent its improve- 
ment, withôut c'onipensation to him by thé United States. 

The oourt.Baid.: "The act of ihe législature of.this state, 
which establiahed the ferry, gâté tbe plaintiff no right or inter- 
est whatever'in thè'flùw'crf the fiver." 'Upon thèse proposi-, 
tions, which are conclusive of the caae, I am inclined tothe 
opinion that this court is bound tp foUow, as a rute of décis- 
ion, the ruling of the .suprême :Oourt of Illinois. 

Thefirst point, decided should, perh8,ps,,be accepted by this 
court as a r\ilg,,of ypçoperty established by a deliberate décis- 
ion of the suprême .'COïirt of the state. ,^ Hendereon y. Griffin, 
6 Pet. 151,;^, i/ ; ■■,,. / '^. \ ..,, ^',,_ ^ 

. The second point o6m.es,V|ithin the description of a judi- 
cial interprétation by; the highest court, in the state ofone of 
its own statutea, and is therjefçre. binding upon the fédéral 
courts., , , . ^ ,.^ . . ,,, 

But, it is ;aot ipaterial in thip case to décide that this court 
is bound by.thie ri:[Jjing of the. suprême court of Illinois, for I 
bave examined;,with carQ the opinion of that court abovô 
oited, and hâve cojjsidered fuUy the aifgument of plaintiff's 
counsel in opposition to the yiewf, th^rein expressed, and my 
conclusion is that the décision isao^n^ çind shoqld.be fol- 
low.^d upon. t^ Hiejrita.of the fiuestions discuased. 
, judgment for d^fepdant., . ,^ 
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1 ADvpnçE Possession— IÏÉv"èT! 6f WiscoNSiN,"} 4211. , . , ' 

■ Tèn j''eaTS' occùpatioiiHn'goocl faitîi,'undéi'clàim' ofi'title.'îs ishlffl^ 
cient to give a.good tijlè fey!a(ivei;sB-,possé^s|on, uacler section 4211 of 

theai.ev;iped6tatute?:(187Sj pi Vy•is^;onsin,— [^Eij. ,. ■,. 

Ejectment. • ■ ■ ■ r 
'■^TFm.S: Jarci»; for plaintiÔ.; '-' '[' ' ' ' "; 

ïTioiTirtfe'^'FiiZZer' for defendiâni ';' ' ■'; ■;'■ ' ' ; ; ; ■''''■''' 
"■ BtJNN,'l).''3"-. ' TMs'iS an kctioïi bî'éjéciinfet, broâgliim tHé 
cîrôuit (^rt'for'brk-wfdrd c6titity; WiébdtiSïn; to recoyer'80 
à'ôtes oî la]K[,''fe)'^wity tïie S.'l qf'N. 'W;'^''oî section 32, tdwli 
ii, range '6 'tirest,' being in''Crawf3ra ijoùnïy, 'Dèfèridé;' âd-i 
verse Jtb'ssessiort teder thë statui/ëJ The case Was'feïnoVéîi 
tb ihii cbiirt' bn' application 'of ihe plàintîff; and a j ary "waived 
by stipulation of tiié parties.' ' ' "ci ' 

"The plàintiff; tb'SuStain' bis c^W,' iiâtfbdticed a patent of 
thé'larid in quëâtiôfafrotii'tbé'tJhitëd States tb himself, dated 
April 16, 1856. 'The défènSànt/to'sùstàiîi'bis case' and sho'w 
titlé îh hiinôëif.'l'àïrbdude'à' à'tiàï'idèëa iBStfedby tbe cbilnty of 
Ci'âwford to 6he ¥eter 'lilvè^tiBa of'Hhé''Ia^d'in stiit/ datëd 
Novertibèr 9, léM,' ah'd'recbraW' on thë'siaiiië dày in the office 
ôf'tBé Tëgister'of Méëds fbî <!î'ifa\^fbrd''cofiiïity;/^lsoa quit'ëlàiin 
deed of the land executed by said Peter 'Ëïvetson; thé gantée 
in the tax''deëd> to hiiri,' liioias' Monsbi!; t'bfe defe'iïda'nt, dated 
Nëvèmbéi? 1%' '18 66-, and ' re'ëdrded 'Bépteii^ër 27, 1 8€9. ' ■ It 
àlsb àj^pèiars fïbni the testiiîibnybf' tbië'&éîëïidàntand Elver- 
son that' the défendant pùrèHàsëd the' 'land 'trbîn Elvérson 
&t thë tîiïie tire- iquitclaim dèed is'd'âtëdi NoVéfalbëi' 1-2, 1S66, 
■#ith'thè întentidn of making &' f arih bf it, and paid thé siito 
of $im. ■' rri'jîine of-tte iïéxï'seiisbh {l'867)hë.téok' actuel 
pos'séssîbtt' ùhdër bis deëd frèm' 'Ëlvëîsbrii'^ànd'broke «.'iid 
griibbed Bbine '6n the làùd,' ¥nd iff NbVëtûber of 'thé 'sàinë 
yèaf'buitfa hotisë u'pôn the'^laiid-, 'àiid'in Octobet of tïie néit 
èeàSbn niJvéd in- with his'iaiinilyi that iéihcé that timérhb 
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has lived on the land with his family, and feneed it and built 
a barn and occupied it as & fanji until now, when the im- 
provements are worth $700 or $800; and that he has paid 
the taxes on the land during his occupaney, and ail the while 
ever since he first entered on the land claimed the exclusive 
titie and right of possession under and by virtue of the tax 
defed to Elverson and Elverson's deed to him. 

The défendant testifies as follows : "I bought the land of 
Peter Elverson in November, 1866. This is the deed. He 
gave me his tax deed at that time. I broke four acres in 
June, 1867. This was on both 40's. I did grubbing on the 
east 40. I hauled logs that were eut off the land to build a 
house. I built a hpuse first and then a barp. Hâve im- 
proyed between 25 , and .30 mf^a for farming purposes. Ajn 
a, manof family and live. on the land. I moved on the land 
in October, 1868. Hâve lived there ever si^c^, , I hâve occu- 
pied the land ail the , time, claimipg title an^,in,good faith 
believing that I had good title to the l^n.^,. X had the land 
eurve^fe^i?. I was présent with the surveyqr and helped him 
sury^yàt. ,1 know the.line betweenthe t-woéO.'s., The house 
is on the.east 40 and the barn ojij,the westiéO." ; 
, EliVprson itesfiâea Jo subf tafl-ti^lly the ,sapp ifaçts. Previ- 
ouB to the time ,defeiidan|; en,t,e;çed'0n, the l,an4,iniader the 
fluitf^laipa jfrora Elyerson ,the .laijd was wild,( vacant» and 
unoçcupied. This isuit.wag begn^ by the service o| isummons 
on SeçJiepiber 28, 1877. 

!,, Th,e plaintiff's çounsel makes, various objections ,to ,the 
Bufficieïioy of the, ita,x ^eed : First. ,That the witnessicig is not 
accordi^g to law in^hia, tfiat the statute forra requires the 
witnessing to be "done in présence pf," whereas in this deed 
the fprmj observed is "in présence of," the word." done," being 
left- opti : ,The statute requirement is that the deed shallibe 
fiubstanti^Uy in the, f orm , prescribed, or other équivalent 
form,, Itis quit^.,clear that the deed in this respect, there 
being two witnesses as the ,la,w requires, is sufiScient. Sec 
ond, That the acknowledgment is defective. But upon 
inspection I find the acknowledgment very full and in proper 
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form. Thifd'. The amèiant for whieh the Iftnd sued ôoM, 
being $9.36, is too muchr and thé plaintiff's coufâsel bas 
madé a caldillatiou to sbow tkiat th« lànd -veas sbld for 16 
cents too miïch. Though this, if true, might avoid the sale, 
if the défendant was relying on the deedand tax proceedings 
alone, it is clear the defect does not appear on the face of 
the deéd itself. The plaintiff's coimsel insists that there 
are nineteen instances in which the deed in évidence is defect- 
ive as comparedwith the statute form; but,àB lam unable to 
see much force in those defects which hâve been pointed eut, 
it may be fair to conclude that there is not much more in the 
other 16 that hâve not been specially noted, and to which 
the attention of the court has not been called. I think the 
deed fair and valid on its face, and sufficient, prima faoie, to 
convey a good title to thé land. 

The plaintiff,;fiirther to défend against tbe défendant'» 
claim., is' sworn ^a8 a ■witnesB and testifies that he paidihe tax 
on the lànd for the ye&r 3863, for which the sale wasmade 
on which i the deed wàs iBsaed; and hé introduces' a bumt 
and miltilated reeeipt, sigiiêd by J. .P. Perréî Oentil, connty 
ireasurer of ■■ Grawf ord «ounty^ «nà icôntaining a description of 
this landj Witb other, butnotdate.' About two-îthirds, appar- 
ently, of theraeçiptârô buraed^away; but the plaintifl'Bweàrtf 
it is the reeeipt for his taxes on this^land for 1862.. The def eïiid'< 
antintroduced T^tnesses who swéar that they are aioquainted 
with J. P. Perret Gentil'» handwriting, ahd that in their 
opinion thia is not his jgenuihe signature. Plaintiff's witnesées 
testify they think it is; so tha* tlœievidence in regard to the 
payment of the taxes fcurthàipartiçularyear léavesthé ques- 
tion! in somedoubt. Bat, fromtheview I havé'taken of the 
caéè, r do not find it necessarytb détermine that question. It 
is claimed by plaintiff's counsel that inasmuch as the statute 
makès the tax deed of no validity when the taxes hâve been 
paid, there ean be no adverse possession fouadéd on a tax 
deed so.illcgally issued; and if none on the tax deed, then 
none on the quitclaim to défendant, whieh it is insisted is ônly 
a release or conveyance of no more or greater title than the 
grantee in thé tax deed had. But I cannot accède to Ihis 



^i$m ,;The SQCjtioo.iof thè sta^utemider .wh.ich tbe défendant 
clftims toiiiave hëld th^ lartdradyeîâely for ten; years is as fol- 
lows, (section 4-211, Wis.:Bey> St. 1-878 :): "WlieOithe occupant 
pi^thosé:undeE -whpm he claùias èntçïed iilto tUe possession of 
any preiaises Tinder olaim oi :title exclusive of any other right, 
fouiSkdingtsiiohiciainjL •upott'Somé.'WTittein iûstrunlent as being 
aiOdnveyance of the preioisediiQ queetiofl; or upon the judg' 
ment of ' sotne compétent courtj'and tbat there lias been ■a 
<;dntinued Qccvlpation and possession of+tbfe' premises included 
in sùcbidn^triimëntiOr jadgm«nt, ar in : 'some , part of such 
premisespunder; sucii claim for tën'yearsvitke premises s0 
included sball. be deetned. to hâve , been riield adversely. 

The conselnsioh I haver.cbme to ia thatthe défendant màkea 
a case of adverse possession urider the stàtïite. He lias been 
in the actual atid continnedociotipancy and ipoesession of the 
landioïr'ten yeaï»' and upwaJrds, immédiately preceding the 
commencement of thé action, claiming i;itlè' in éntire good 
faith under: thô! recorded' : tax deed, and his conveyancé from 
Eiversoni, exclusÏTe of any .othetr Hghf. • It' is not at ail neées- 
Sary tbat thbse deeds ofthernselves should cônvey a good 
and perfect ti'tle. If tbat w«re so^the statiite wduld be of no 
effect wbatôvôr.' Gôlo!r;of title is a title apparently good, 
altbc)u|[b in' fact it' may be bàdl ■ 

: If the plaintiff/can go baok of the tax deed aiid the corivey- 
ancè undeï it; to Mongon, -add sliow' facts dehors the record to 
defeat the deed, thein tbetentyèars' ocoçpàncy and possessiopi 
under a written instrument,! suffioieiït on its face tocarry a 
good title^ and -whichjmay' be reliei ùpon in good faith, as 
cobveying atitle, is of ihoavail* I do noi; seeiany room for 
doubt-that the qiliiteliaiœddéed'iiself, if relièd upon, as in this 
case, as donveying a ; good title, may hdt constitute a good 
Isundatioù for colon of title add àidverse possession. Northrop 
v.JF?ri^/(*,F7lîïill,:476". ■ It is sufficiènt on its faceto convey 
a^gOiPdtitle^^aindall the title thait ooulid,be conveyed bya war- 
Bdnty d!eed-,(from whicto it,;!only diiffers ini that tbere are no 
ocfvenantsvîiiiitii]. ■;,■,.!■, ■: ,; V' e-i!-!;'' -,■,•. ■• • 

There as jnot a particle* of evîdenûe,or a circumstance in 



the oaae, to throw ànyidoubt àpon tlieiaetuil gobdiaîth of Hbô 
dëfôndant in pureHaBmg'j 6ocn|»ying, iûiproving, and'-payiùg 
taxes on the land for over thirieéti years; andi think histitiè 
by adverse possession gbod. Finding, "Judgment ftfr the de- 
fendant." i^Tort/i V. iïamnwr, 34 Wis:425v ' ^''^'■ 
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In re DoNtiEijEï and BitJGHES, èankriiptâ. 

] {SistrietOçùrti D. ]!}'eui Jerm-MAo^vj^flSSlf) ^ -' 

1. BaNKETJPTOT— ATTACtominv-CoNTBSTiNa ÀDropiÇATION. 

!' The créditer' ol an in voluntary baukrupt,>who has ëbtained aprëf^ 
erônceover pthpr çreijitofs by procejedirigs; ib attadunént against'hr» 

' debtor, will be ,^llowed to, pome ii^ J)y petitipi?i, an^ poi^tçat the yalij^i|;^ 
of the adjudication in banirjiptcy. , 

2. Samb — JuBisDicTiôN— DteFBéTiVB VESmcATioN! '^^ ' y/' 
i 'The faille ôf a ndtàïjr tti-àfiax- hîé'nbtâriftliseàHo thé Vérldcatioti 
, of a creditor'^.psQtitifiUiiaBdAhe proofa of debte of' isiijoh icrëSitors in!s 

case of invo|lmitary baif^ruptcy, will not def eat the juriadjçticjn' o;^ ,th§ 
court. — [Wa, ' '' ' ,■ ■ ■■ ..,-•' , ,^ ,'' , . ^ ' 

In Bankruptcy^ ; On application te: sôt aside baiûkHlpté'y 
proceedings. .i. 1 ,1 1' r îd 

B. F. Saict/er, for créditât ^HlàraE. -Dudley. r; fl î 
-: Jahn Schomp, for assigaee «uid peti'bioiïing creâitorS;> 'C -"^ > 

Nixon, D. J. . Tfais is an application 1» thé court tcy vacâtô 
pind set aside the adjudicatioaiofittaiiikruptoy made inithà 
case for lackof juriadiction. ' > ',<' !V. r ; ■!./ r.[.,;- f^aijis u- 

It appeara ihat the^alleged bioiikruptôi .Donaelly ife HMglôs] 
carrying on the busiiiessiof bùtoàéra in the oity. of Patersoni 
lîew Jersey, on theieleventh dfeyof Juîyi l'87T, puM'ha«ed'ôî 
the ; petitioner, Willard E . Dadley, at Jiéiîsey Gity, M' ; àéad bî 
cattle, at the priée of'fl,941';70i ■p'ayiag: fot- the, sânïbv:iti 
their ohecka, .payabJje some'idaj'Sîafter daté;-' thM» 'the* bat^ 
tle were driten over to the city^of ^NeW' York 'ftttd'Hslaitgh- 
iered, and^sold in thjC Washington marketi ba the ûielfîftî^t 
after tha .pur^hkséi to ^ariôus'pùrchaéersiiftï» «ucli priéesi'âs 
couldbe obtpiried for th'ô'SaÉieiitha't 'the' saidf'Iiiïdfcfy.y'b^iâ'g 
advised of thèse, proceedings- ibefoiréithe pvo^eieAk hME *hW%a£l6 
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oî tbeslaughtered animais had bèen paid over to tlie bank 
rupts, to-wit, on the thirteenth of July, 1877, caused a writ 
of attacbmeat to issue, out of tbe Bupreme court' of New York 
against Ponnelly & Hughes,, directed to tbe sberiff of tbe city 
and county of New ïork, who, subsequently made a retum 
that by virtue of tbe said attachment he collected certain 
moneys that appeared to belong to tbe debtors, Donnelly & 
Hughes; that wbilst holding tbe same a judgment was ob- 
tained by tbe plaiutiff in attachment, in.whiqh a writ of exé- 
cution was isBued September 20, 1877; that, before he paid, 
said moneys to tbe plaintiff, one John P. Brothers claimed 
that tbe défendants bad been adjudicated bankrupjts, as, of 
tbe twentietb of July, 1877,. and that he bad been duly ap- 
pôinted assignée in bankiruptoy, and that, as sucM assignée, 
dèmaïided ail tbe moneys in bis' bàhdsv^ffiebbéh'âd bol- 
leoted in said attachment proceedings ; th^t tbe said Brothers 
afterw^rds made application, to tbe court for an ordex upon 
tbe sberiff raquifing him to pay oversaid moneys, and that, 
pending tbe sàid application, tbe shefiff paid into tbe court 
12,130.08, tbe amount of tbe judgment in attachment, and 
tbe acfîrued interest ttf tbe date of said payment, Novem- 
ber'22, 1877. 

It furtber appearS that Judge Lawrence decided that tbe 
assignée was entitled to tbe moneyas assets of tbe bank- 
rupt's estate; tbat ali appeal was taken to tbe gênerai term 
from bis décision; but, before, any hearing upon the appéal, 
tbe same was witbdrawn by consent, and tbe respective par- 
ties entered into a written agreement tbat out of tbe moneys 
in controverfiy theré shijuld be first paid to Dudley, tbe peti- 
tioner, tbe suttt of $380 for tbe costs and espenses of tbè 
attaobmeiit pr0ceeding6, an^ tbat tbe reteidue tbereof, amount- 
iûg to $1,800.08, sbo'uld be paid to Brothers aa .tbe assignée 
of Donn^ly & Hugbps; but tbe said paymenta were made 
upon the: express understandirig and agreement "that the ar- 
rangement should in, tiQ manner or way préjudice any rigbts, 
claim,, or ownership whiob; tbe plaintiff, Willard E. Dudley, 
rnàyl^ay^ upon or to tbe siaid $ly800.08," and upon tbe étip- 
ulatiow on the part of tbe assignée tbat the question of the 



IN ,BB DONNELLY* 785 

ownership 6t tHe said money xaay be determined by motion 
or rule, made by or on behalf of the said Dudley, inthe dis- 
trict court of the United States for the district bi New Jersey, 
and that the assignée shoald waivé any objection to the rigbt 
of the court to détermine it Bummàrily. .'•■■' 

On the sixteenth of April, 1878, Dudley filed bis ; péti- 
tion in this courte setting fbriih the îoregoing faets, and pfay- 
ing tbat the assignée show cause why he shouldnotipay the 
said $1,800.08 to the petitioneir. 1 i . >- 

The assignée answered the jbetition, elaimirig the right to 
retâiin the money or assets of the bankrupt :eBtate for the 
benefit of the gênerai creditors.i Eyidënoéiwa8^;Ei]ien,.iipona 
référence to the register .having the banknuptoy prodeedings 
•in charge; but be^fore the case came before the -court for 
hearing upon the merits, to-wit, NôYembîer 30, 1880, the 
petitioner filed anoiher pétition hère, settingup thàt Brothers 
had no claim upon the fund, for the reason that he was not 
the assignée of Donnelly & Hughes, the adjudication in bank- 
ruptcy against them being void for want of juFisdiction of the 
court over the case* It is insisted that this is a jurisdiotiorial 
matter, and aé such takes preoedence of ail other matters, 
and that it inày be raised at any time by aiiy one who is party 
to the bankruptcy proceedings. This seems at once tô sug- 
gest the question whether a creditor of a bankrupt, who has 
obtained a préférence o.ver other creditors by proceedings in 
attachment a^inst bis debtor, will be aUôwed tocome in by 
pétition and contest the validity oî the. adjudication in bank- 
ruptcy. Such a question is dèoided by asoerta,ining who are 
parties to a cfceditors' pétition. Some of the bankrupt courts 
baye held thàt only the petitioning creditors, on the one part, 
and the bankrupt on the other, are properly parties to the 
proceedings, (see Karr v. Whittaker, 5 N. Bi E. 123 ; Boston, 
H. de E. R. R. 5 N. B. E. 232; In re Bmh, 6 N. B. E. 
179;) while ôthers hâve maintained Ithatan involuntary 
pétition partakes of the nature of a; procéeding in rem, in 
whieh ail the creditors of the bankrupt hav^e: a direct interest, 
and heneë are entitled to be heard wbenôver they oan sâtisfy 
the court that their rights as creditors are to be affected by 

T.5,no.9— 50 
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Iiiie proçéeSings. See J« re Boston, H. é -E; E, R. 6 N. B. 
E: 209; Fogertj/ i. 'Ginty.i N. B. E. 4&1; In re Derby, 8 N. 
B. Ei lOGi I think the latter to be the better opinion, and 
ibat the pïoceeding in this icase is maintainable by the atr 
taching ereditor, whose lien is divested by the adjudication 
by the:eixpres8 terma of the law. 

Varions grotinds are alleged in the pétition,, and were urged 
in th© .argument at the hesamgi why theiproceedings should 
be dismissed for want of jurisdiction by the court, but only 
îone seems to hâve been urged with confidence by the oounsel 
for the petitioner, to-wit, that the creditors' pétition inbanjî,- 
ruptcrf , and also the debts: of the petitioning creditors, were 
verified befoire a notary public, and that the notary failed to 
affix to the déposition and proofs his notarial seal. It.migkt, 
perhaps,'be à sufficient ànswer to the -objection to say that 
the affidavitâ and proofs were nbt taken until the month of 
■July, 1877, and' that the oongress of the United States, on' the 
fifteenth'of August, 1876, (19 St. at Largej 206,) passed an 
act authorizing notariés public "to take dépositions, and do 
'ail othër acts in relation to taking testimony^ to be usèd in 
,iihe courts of - the United States, [and] to take acknowledg- 
ments iaud affidavits, in thé same manner and "with thé same 
-effect as commissioners oï the United States circuit courts 
oiay now lawfuUy takè' or do." The bankrupt law, as orig- 
inaliy .enacted, pfovided that the pétition and inventory, in 
yoluntary caees, should be verified by' the dath of the peti- 
tioner, taken eithej! befdré the district judge, or the register, 
■or a commisaioner of thei circuit court. It did not, in tenus, 
a-equire any vérification of the. pétition in ihvoluntary cases ; 
but the suprême court, in preparing the; teçffls of proceedings, 
and in analogy to the provisions of the act in voluntary 
xîases, required a vérification of an involuntary pétition by 
the same ofBc«rs. 

The twentieth section of the amendment of June 22, 1874, 
authorized notariés public ioisike proof of deits against th0 
estate of th© bankrupt, stipulating, howevef, that such proof 
«hould be eertified by the notary and afctested by bis signai 
ture and officiai seal. The above-rcclted aot of Aiigust 15, 
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1876, gtfeâtly ênlarged their powersj and frota the termsof 
theisection it is^quîîe maûifeattthat congjressjdiesigned to 
confer upon them the same authority, in regard to taking.tesK 
tiHiuJnj' and âffidftyitb tff be used. in the 0Ourtâ of the lînifed 
States, as : ■wâs] thto' possessed by thô, commissiouérs of the 
circuit court. Thiseftatute, unlike. thé aet of rl874i; is silent 
as to such offieers a.ttesting.,their acts by 'their. officiai seali 
It is, therefon8,;d6ubtfuI whether, in this district, the. courte.' 
oî the United' Sitaiw îwould deem such an attestation indis- 
pensable, especially. as tiie laws of the state espressly provide; 
thai.no.flhch ceritification is necessary to; the validity or suf- 
ficîencypf any oai'h, affirmation, or affidavit.^ See "Act rela- 
tive to ôaths and iaffidavits," Rev. : SI' N; J. 740, ;§ 2. ' : 

: Buti*îthout dwelling upon this view, 1 am of;the opinion 
that the defectsalluded to are;matters affeeting the regular-; 
ity of the proceédings, rather than the jurisdiction of the 
court. The books are fuU of casea to this-ieïïéct, although it. 
is admitted thatthere aresomé respectablfe àuthofitiès to the 
oontrary. Jurisdiction dbes not depënii ripoi the manner or 
the method ofrverifying either the-.pètition;or proofs of debt. 
In re Simnions, 10 N. B. R. 258; Irairei^ajjTiorj. 11 Blatehf. 
éZ; Ex pkrU'Jéwett; 11 N. B. E. M3; In TeMéKibbed, 12 N. 
B. E. 97; ; In re Hannibel, 15 N.oB. E. ^37 ; In re JRocAe v. 
EoT-e; SliN; B. E< 461;: Inre G.W.GiteheU,'8.'Besnj-25S. 

llnre Simmbns:, supra^ ihe laie Jndge; Lonrgjfear, .foUowing! 
bis previous décision In re^McNauf/htôn, 8. NjB. R. 44,* 
held that thé jurisdietion of the court in:Qowisè depend«d 
upon the vierification of the pétition; that the banlçrupt àct 
did. not expressly lequire ahy ybrificatiop i^ in' involuntary 
casea;;^ aiwlfthatià vérification wasionly necessàny under the' 
ruli^ ;and regula-tions of the suprême court ip'ordér to found 
upon^tbé pôtitionaTi orderupon Ithé debtor to-BhowoatUtse why 
h€ should not;be'adj;udged à biânkrùpt. '■' n < : ^ 

Inre Eayûàr, supra, the- lateiJudge Woodruii distlûotly in- 
timâtes, by 'imi yfkole . coursa ■■ of refàs^ning, that the question 
of jurisdietion is not involved: in -the method ctsigning or the 
màhrier ipf aœfcheriticating ihe^ pétition in bankr uptcy, jn? i-nvol- 
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TÎntary caseSj where the petitioïj itself sets 'fbrth .ail the facts 
material to the claim made by the creâitora to an adjudica- 
tion.: ;.■■'■' 

In lEx parte Jewett, supra, Judge Lowell répudiâtes the idea 
that the jurisdietion of the court is involved in the proper 
vérification of the pétition, or of the claims of the petition- 
ing créditera. He saya: "The district court has jurisdietion 
in bankruptcy of every person, residing within the district, 
who owes $300 of provable debts ; and when a paper which 
purports to be a pétition in bankruptcy, and which allèges 
such résidence and indebtedness, is filed, and an order of no- 
tice has been duly served, there is and can be no jurisdic- 
tional fact remaining, if the résidence and indebtedness to 
the extent of $300 are admitted. The court may then pro- 
ceed to allow or refuse amendments, or anything else proper 
for a court to do that has undoubted jurisdietion of the sub- 
jèct-matter and the parties." 

In.re D, W. Gitckell, supra, the same question arosebefore 
Judge Blatchford -which is presented bere, and vas urged as 
a grouhd for dismissing tlje proceedings. . It waa an involun- 
tàry case. ^ '■ Tie- pétition '\vsa8 filed on the twenty-fif th of Feb- 
ruàry, 1875, ibêfore theëctt ôï Augiist' 15, 1876, became a 
law. There was.à 'defâult on the rettirn of the rùle to show 
cause. An adjudication wàsi ordered, and an assignée regu- 
larly appointed,- who proceëd«d to administer the estate. In 
thamohth'of NoYember follbwing a créditer presented to the 
coïtrt a pétition, praying that ihé adjudication of bankruptcy 
and the proceedings thexeunder be vaeated, for theireason 
that the original • pétition had- been verified before a notary 
public, an officer not thenqualified to perform such an act. 
The learned judge, .speaking. of the vérification of the pétition 
by a notary public, said : "'This was irregular, but the irreg- 
ularity did not affect the jurisdietion of the court. If, before 
the adjudication waséntered, the irregularity had beenbrought 
to the notice of the court, it could and would hâve been rem- 
edied. But the question as to whether the pétition is verified 
before a proper officer is one of practice and not of jurisdic- 
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tiojp. It is cDDopétent for the court to décide tîiat it is verified 
before a proper officer, and when the court has so deflided, 
and an order of adjudication. bas been entered, it is too late 
for the debtor, or for any créditer, to raise the question. An 
order of adjudication is a judgment, and is as efifective as any 
other judgment to cure irregularities in practice which do not 
touch the jurisdiction of the court." 

The serious conséquences which wonld resuit from holding, 
in conf ormity with the p'etitioner's claim, that any irregularity 
or defect in the preliminary proceedings renders the adjudi- 
cation void ab initio, are forcibly stated by Judge Woodruff in 
Itire Raynor, supra. No title to real estate, àcquired under 
bankruptcy proceedings, wonld be safe, no matter to what ex- 
tent the bankrupt's property had been administered and dis- 
tributed, or how many suits hâve been instituted and suecess- 
fully maintained by the assignée to recover real or persoûal 
estate which the bankrupt had . diiaposed of in fraud of his 
cfreditors. Eyerything wonld beliable to be distùrbed and lùn- 
settled at â'ny. stage of the proceedings, if the court is boùnid 
to tl'eatsiach irregularities and defects as juriBdiotional faetsi ■ 

In ihe, présent càae more than^tliree yeàrselapsedfroin -thé; 
date of iadjiidioation before any question "was raised.' In thè 
meantime the asfeignee, nnéonsciqus Of risk, and presutnîng 
upon the regularify ofi the: adjudication and the 'Talidi<y of 
hisappointmenl^! bas: been perfok'ming'generally th^ duties o£ 
bis positiollj coniprdmising claims, bringing' '«.ctionsi andàisi- 
tributing 'âiSsets.' ^ ■'. ' >^ v • '-'■ , .. •, ;• 

.;Treatin^ the adjudicatioh as Toid> he becomes'a>tort-fea8ôr, 
and is Hable asa trespasser iét thehonest exécution of a trust 
which ithe court obiiged Mm to perform by vii*tae ôf his office, 

Such considérations are not coijfeiusive against the constj»ue- - 
tioH of the law contendedfor by the petitioner; but they aflford 
very reasonable grôunds fot belieVing that the congress; in 
fràming'tbe: act, ijetier intended ati interprétation should be ■ 
gmatç! dt which would lèad to such resutts; ' 

It follôwsi' from this! view, that any irregularity iû terify- 
ing the pôtition, 6r the debts of the petitioiiing creditors, may 
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"^e-ûvi^nàed, nâHc.pro tim'cy iî any amendaient is âeemed 
njSefessary to maké ,the proceedîngs: régulais, o 
^ The application to vaoate and set aside^the iadjudieation is 
denied.'-' o.m ■.. . .. ' ; . ■■ ■ .'.; -iv /.'.-:r 



)■ 



EoiZU, ElOKBEMAN* ■; 
{Uircuit Court, E. ï>. Missouri. Janùary 24, .1881.) 



1. DïSCHABGE KT rBAIinBCRpUTpT--FOBBIGlî CREDITOR— DoMKSTIC FoEUM.'. 

, A dischai'ge in bankruptcy can be pleaded to the suit of a foreigU' 
credltor in tlie do'mestic forum. — [Ed. 

Démarrer to Plea of Discharge. = / i ■ 'i; 

[iMyers d Ametein, îot A&vimtvQV. : , m 

Marshall é Barclay, montra, ' • > ■ 

-:[Eeeat,;DJ J.riA demurrer is interposed to the answer of 
Biekerman, who pleads discharge in baribruptey. The plain- 
tif is an aliennon-reaident, insis^ting updn his^^demand against 
the défendant, dnd that a discharge in bankruptcy nttder the 
la*$ bf the United States does notréliéve ithe défendant of 
plaintiff's demand. Theriproposition inrolved pertains to 
interniâtional la"Wa, condernitig which there; ought to be no 
disooiid. , If the'oases'pf ineolvent lawsiasaniong the states 
of this country» .iwter adse, are consideredj- the fullest espo-^ 
sition of which is given in Cook v. Moffet, 5 Ho-w. 307, or, aa 
to foreign demandsj in Murray Vi De Rotterhem, Q Johni Ch. 
52, it ynïi be agcertained that tbfe rule is this: An insblvént. 
law, or bankrupt law, has no; eitraterritorial force. If th& 
fojeign party sues, despite theinsolvent orhankrupt discharge, 
in the law of the forum, he mnst aôdept the rulea pertàining 
thçrpto, with the exceptiffiQof «aeh modifications as spring from 
thé ooraplex nàtare of ouï ataté aiad fédéral governiaèntfl. A» 
the laws of the fédérai! govemment in hankruptôy dre aupreme,, 
a âi&pfeaige theiîeund«iï''i9 eufficient, ^hether the creditor iâ a 
citizen of a state other than that: iiilyhich the ;bankrupt is a 
résident, or is an alien, a résident of a foreign country. Of 



«ourse thére can be tib extraterritorial (opération of a Unitèi 
Biatea statuté' as to the diôcliarge of peïsôûal bbligàtioti. 
'When the intraterritorial liaw bas grantéd «iich a discharge 
as to àll creditors, the forèign créditer auiag ià the dorû«6tic 
-tribunal is sùbject to ihe Ux fori, and^ his right to sue is 
■Qé'pendent thefrëôn. Thé plaintiff in thiisuit had a ôause.of 
diction againSt the def enàaîit.' The plaiûtiff was a non^ireBï- 
idëiit and citizen of Spftiti, Sind as such cOuld hâve recôvtfred 
Judgment. Bat défeûdaùt aivailed himself of pro-?i8ioûB' of 
the bankrupt act under which the plaintiff oould, bj^'^pirofèr 
proeeedings, hâve proved bis deinand and ahared in dividends 
niade.' He elected not>tô d-i^so; and th«ref ore his dôinaûd' is 
dîficharged as to thîs défendit, «0 far éè the United Stfttes 
lavy opérâtes; that 'is,' "wlthifi the territorial limitH ■ ©f ' the 
tînited States. Thé disehftïgeiin bankruptcy is- VAlid,' in the 
cibseiioe of fraûdy in'iwhatë'^eï: cOutt of thie United Statèi a 
suit is broùght, àlthôughit niay nbt protéct the tïëfendànt 
from a Suit Blfought iniaforeign jtirisdiotioni if he ^t»tiid be 
found therein. The demunîeif tû^this spécial answer otEick- 
«rmaû is oVerrtiledl! -! ■ •' :■ ' . , m 



In jte Bjornstad, Bantoaptfc 

(Diatrict Court, W, D. Wisoon^in. January 26, 1881.) 

1; Composition PROCEEDiN&s^biBCHÀKflE. • 

A diacbarge f roîn ail de|l)^9by means of. composition proeeedings is 
a dischargeiwithin the m'çanipg of section 5116 of the Revised BtsV 
utes relating to the discharge of a voluhtary bankrupt. — [Bd, 

In Bankrugtôy. AppliCâtibn for Disoharge. 
'Eîi/M8 B. Sm.i% for bankriipt. i, 

Lewi8,Leù)ïs â Hai6yfdvèreàiiov& objectiag, >: i Jv? 

'" BcNi«r, D: J. ' Fi'om *hé stîpùlatioii of facts in this oasô'it 
appears that the bankrupt îfiled bis voluntary pétition in 
bankrnptby,"ànd waS djily>déOi«(rôd a< bankrupt, and his,s ^aid 
a fraction over 1 5 pef cent, of his • debte,' but 'haS obtained th'e 
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consent in writing of a majority in number and value of his 
creditors to his discharge. It also appears that on a former 
occasion, in 1877,' and prior to the filing of the; pétition and 
adjudication in this case, thejbankrupt and ope Martin Mad- 
son,a8,copartner$,;doing busineas under the ;firm nameçf J. 
Bjornstad & Co., filéd • their yoluntary pétition in this court 
to be dedared banltr^pts, &nd under and as a part of the 
prpceftdings in that, case thpy Qbtftined a , composition with 
their creditors, which was oonôrmed by order of the court on 
AprUlO, 1877., ■• :,; , vi 'r.i>i' 

The Question now* on this ûpi^lâcRtion for a dischjBJge, is 
whether the case conies iwithinth'é pj:ovision of, sec|tion.5;116, 
E&v. St., which is that "np person who bas been disoharged, 
and afterwarda becomes banl^upt on his own^ application, 
shall be again entitled to aidisehftrgej whose estate is insuflB.- 
cient to pay 70 per centum of ; the debts proved iagainst it, 
unlesg the assent in writing.of three-fourths in value of his 
creditors who hâve proved their cl%ims i^ filedi at or before 
the timeof application for discharge." 

It is claimed by the bankrupt that he bas never been "dis- 
charged" within the meaning of the provision ; but I am sat- 
isfled he has. The eiïect of the composition proceedings was 
to discharge him from ail his debts, — aswell those infavorof 
his creditors wha were opposed to the composition as of those 
in favor of it. It is tme, the discharge came by opération of 
law, and as the effect of the composition proceedings, rather 
than by any formai order of the court. But the resuit is the 
same. He was discharged from his debts, as a result of the 
bankruptcy proceedings, as certainly as though no composi- 
tion had taken place, and he had been discharged by an 
order of the court at a later stage of those proceedings. 

The purpose of section 5116 is to impose a stricter and 
additional réquisition as a condition: of a discharg^ in a case 
when the bankrupt :Coming,in,voluntarily, and filing his peti- 
!tionj has once before had the'benefit c^ the bankrupt law, and 
by vir tue of it been discharged from his obligations. 

In such case, unless he pay 70 percent, of the proved 
debts he must obtaiù the consent of three-fourths in value of 
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the ereditorB.i 'The provision is areasonable o^e, and in my 
jiiagifient' àppliey as cèttainiy In 'a éase lik&'this aswherethe 
f'^TO^er d|^spa)jg^ oO^® court. If He-no-w 

ohteiins, a discharge it wllï be bis second dlsçharge froni ail 
hié dëbts by virtue of the bankrupt law. !■ 
Xbe applièatîtin ïoï dischargë is denied, ' 



•' Flowbe and^ anotbôr f.-RATSBB.*' '^ 

[Circuit Ooxift,J>r New Jersey. , :, 1881.) 

1. Re-IsSTJE— WhÀT NBCBSSiOlYTO AUTHOBIZB-i-REiT; ST. } 4916. fi'.' 

j . To autlicarize a re'-issùathe original patejit ;jpvsH)e inoperative-OT 

: ; . .içv^lid, either frqm dçf^crtjjte.or -insu^cient spécifications, or f rom 

claiming a? new more ihân the, 'Ratentée had a right to claiiii,%bd 

theerrdr soù^tît tb be cârte<fÉéd inust 'hàVe' aH^n by iiiàd*ërtenèe/ 

■ accident, ot hiikake, àud isithout ànyfràuduleiit or deceptjye iiitei^: 
tîoiii and wliere the original shows, «pon its.f^çe tbat tfae grounds 
for a re-issue do not exist, or wbere a comparison, of the letters dis- 
close différent inventions, thé re-isaue 'ià' Void. ' THe specificatioiW 

' may be made morte deflnité,' Or theclaiih modifled to: mafc» it- more 
conforroable to the right of the patentée.. but thp inventioniniu^t. be 
the same. 
Powder Co. -v. Powder Worké,ii\i. Q. li?>. '' 

2. SimiiENDEB op Patent— JuDGMBNT of ÇoMMissioîîBE not CoNctirf- 

6IVE xn-ON COUBTS. .:;:■'] ;;;■.; •■ In'- ri: 

Thé action ôf the coramissioaer.of patents in accepting a surrender 

, and grantiiig. p, rerissue of lettRra pp,tent is judicial in its charaoter, 

and presumed correct, but is not conciusiye upon the court ; but they 

may aîways comparé the original ànd re-issue to seé whether th'ej^di». 

■ close a càsè in *liich the Côiûmissionef hasjuriadiction togrant a;rp- 
jj,, issue. , ■ :;■, ;■ ■■.:,■; -■.. ;.-, [, . , ;, 4 • • . , , :-,:.,, 

: , Qiant PowderOo. v. California Go. 18 6, G. 1340 ; S. C. 4 Fed. "Rep; 
' \l2l6:' ' "'''\ '" " ' ^ ' ' ■ " • 

S. Impeovemèkt in Préserve CAnb — RB-IsstTE— ViîiiANCB betweb» 
Be-Issde àND- OftiotNAii Lbttehs. ■'■■'. ; 

An original patçnf ; for , iinprov^inent in préserve cans, etc., (No. 
43,463) manufactured of tin, contained a single claim, and that for 
producipg indelible lettering designs, etc., upon sheet tin or tinned 
shéét iron by a combination of lithographie or plate printingj and 
the action of beat upon the surface of the tin and upon metallic çol- 
or§printed,on such surface,; the process as described being for print- 

, #Ileported'by Horaer C. :ÇUpr, Esct,, ôf the St. Paul bar. , 
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' ing the'deglgà 'WlSth> metallîc colocg on plates ortin ot slieet Iroa 
;; jbefore.^seing miadja into cans, and tljen ,exposin^ thenji in a properly- 
çonstrupted furnace to the graduai action pf température sufflciently 
high to slightly amalgamate the colors printed With the surface of 
the tin. In the r*é-iMùed patent (No. 7i556) theai^lication of colors- 
was not confined to plates of sheèt tih ©Pitijined.sheet iron, but in- 
cluded cans, boxes, pnd, manufaotured airticles ;, por were the colors 
conflned to metallic or minerai colors, ànd the procéss for heating 
aeemed to abandon the idea of amalgamating the colors with the 
surface of the metal^ directions being given for drying the colors. 
Held, that the re-issue was unauthorized and void. 

Frederick H': .Bfit? 9ip^i N(lt9h (è }Iolt, for, cpipplainants. 

Bowland Cox, for défendant. 

Nixon, D. J. This a suit for an allèged infringement of 
the re-is8ued letters patent; No. 7j55,6,..date4 March 13, 1877^ 
fôï'-'iïflprovemeQt in decorating tin plates, eans,":etc. The 
çrîgiiial lettérs pateùï %ere granted,tO' Julien Roussel, Lau- 
rent Delangre, an4 l-iucien BoÈiçî, àssignors |of ,the cojtnpl^in- 
antSj- numbered 43,463, and dateà JaJy 6>, 1864, for a new 
and ùseful intprovemént in préserve cans and' other articles 
pianTifacijired<)f tin, and whiçh hàd been previously pàteiïted 
in France on the thirtiethofSeptçinber, 1863. Various de- 
fèûceis hâve been set up in the answer, but the strength of 
the argument on the hearin^seeçis to hâve centered in the 
ope, that the re;issue is for a différent invention from that 
described in the original patent. 

■ 'The right of the owner of a patent to surrender the same 
ànd takè out a re-issué,' and the limitations ùpon the right, 
are fpund in section 4916 of the Eevised Statutes. It is pro- 
videdinthis section that; ""wheneverany patent is inopera.tive 
or invalid, by reason of a defective or insujfficient spécification, 
or by reason of the patentée claiming as his own invention 
or discovery moie than jhe had a, right to claim as new, if the 
error has arisen by inadvertence, accident, or mistake, and 
withou't ahy fraiidiilent or' déceptive intention, the commis- 
pionprshall, on the sçirréndef of stich patent, * » » cause 
a aev? patent for the same invention, and in aceordance -^ith 
the corrected spécification, to be issued to the patentée * * 
* for the unexpired part of the term of the original patent. 
Such surrender shall take effect upon the issue of the amended 



pa:te«il. - *J. *;■*>! Buiàonew mattôr shall be.iiitrodmced 
into the âpecificaCbioni kior,.in case of a m^càiiie patent, shaii 
^the modei or drawings be àmended exeept each by ^the other; 
•But, tvbéti theïe is n'eâthei? model ' nor • drawing, amendments 
ïaay be made upon proof satisfactory to the eommissioneî: 
that such new inatter or améndment ^was a part of the original 
invention, and was omitted from the specdûcations by inadr 
vertenôe, acciderit, or misteike, aa'aforasaid." ' » ■ 

A caref ul > reading of ih& section sho'çvs that the commis- 
Bioner has powér to grant a re-issue only in; spécial cases and 
bnder pa,rticular circumstances. The original patent must bè 
inoperative or irtvalidy eitherfor defeotirp or insufficient specii 
ficationSjOr fromclaiming as new more than the paientee hàs 
the right to claitn ; and, in addition to this, the error wliich is 
sbùght to béi ôorrected must hâve arisen by inadvertence-, 
accident, or mistake, and without any f raudulent or deoeptiv)ô 
attention. If thé party interested can bring hirnseif within 
thèse conditions and liniitations, the cohamissioner isauihor* 
4zed to issue a new patent for the same invention. When thè 
original shows upon its face fhat the grôunds and reasons'for 
the re-issue do not exist, or where a oomparison of the ietters 
patent disclose différent inventions, the re-issue is void, as an 
act unauthorized by the law. 

"What, then, wàs the error or defect in the original pateiit 
"which justifieBithe surrender and re-issue in the présent case ? 

On an examination of the letteus wô find a single claimj as 
foUows : "A process for; the production of indelible lettering, 
designs, and colored surfaces upon sheet tin or tinned sheet 
iron, by a combination of lithographie or plate printing, and 
1;he action of hëat upon the surface of tin and upon the metal- 
lic colors printed on such surface of tin." Tuming from the 
claim to the spécifications; it wiU be perceivedthat the pat- 
entées hâve used the same phraséology in deseribing the 
nature of their invention^ It is stated to be a process to 
produce indelible lettering, designs, etc., upon sheet tin by a 
combination of printing, and the action of heat upon the 
■surface of tin, and upon the metallic colors printed on the 
tin. They then describe how it is to be aocomplished. "We 
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prépare," say the patentées, "a lithographie stone in the 
usual way by lithographie printing. The stone is to be of a 
suitable size to correspond to a plate of sheet tin, large enough 
to eut a certain number of slips of sheet tin from, for the manu- 
facture of an equal number of cans. Metallio paint, of any 
desired color, is then applied to the surface of the stone, by 
means of a lithographie roller, in the usual manner, so as to 
cover the whole siirface of the stone with color, The plate of 
sheet iron is then placed upon the colored surface, of the 
stone, in the same manner as a sheet of paper is placed on 
the stone in the usual process of lithographie printing, and 
the stone, with the plate thereon, is then run through the 
lithographie press; after which the color mil be imprinted 
upon the surface of the sheet tin. Another stone of the same 
size having been prepared by lithographie printing, and the 
lettering or designs, which are to appear on the surface of the 
cans in the place of the labels, having been lithographed on 
the stone in the usual manner, metallio paint (of a color dif- 
férent from that with which the sheet tin has been covered) is 
put on the stône by.a lithographie roller so as to adhère to the 
lithographed lettering or designs, in the same manner as if 
an impression had been made on paper. The plate of shèet 
tin, covered with a coat of color as above described, is then 
placed upon the stone, (the colored surface in contact with the 
lithographed: face of the stone,) and, the stonia„wi;th the plate 
thereon, is then fun threugh the lithographie press ; after 
which the lettering or designs will appear imprinted upon the 
colored surface of the sheet tin. If it is desired to hâve only 
the lettering or design whichishall serve the object of a label, 
and no coat of color, on iihe surface of the cans, the process 
of printing just described is, of course, dispensed with, and 
the second process of printing only applied to. After a num- 
ber of plates of sheet tin hâve been tbus printed, they are 
placed in a properly-constructed furnace-chamber, where they 
are exposed to the graduai action of a température sufficiently 
high to slightly amalgamate the colors printed on the sheet- 
tin plates with the surface of the latter. Any person can 
éàsily ascertain the proper degree of température required by 



TLOWEB V. Bi^NEB. T97 

instituting a few experiments, during which the plates are to 
be very slowly heated, and from time to time to be inspected 
until the amalgamatijon required takes place." 

There seems to be n» difficulty or uncertainty in regard to 
the foregoing description of how the process was to be oarried 
on, or of understanding the nature of the invention which 
was in the minds of the patentées. Their aim was to pro- 
duce an indelible impression upon the surface of sheet tin, 
and this was done by transferring metallic paint from the 
surface of a stone prepared in the usual way for lithographie 
printing to the surface of the tin, and then fastening it there 
by the slow application of artifioial beat. Paints with a 
metallic base were used, upon the theory that some sort of a 
fusion or amalgamation took place between the metallic base 
of the color and the metallic surface of the tin. The spécifica- 
tions of the original patent distinctly state, as the crowning 
resuit of the cooling of the plates after the application of the 
process, "that the lettering, designs, or coat of color will ;be 
strongly united with the surface of the plates, and, in fact, 
with the body of them, so as to be indelible." 
• Thus construing the original patent, is the re-issue for the 
same invention? Without quoting largely its claims and 
spécifications, it may be sàid generally: (1) That in tihe 
re-issue the application of colora and letters, by means of a 
press, is not confined to sheet tin or.tinned sheet iron, asrin 
ihe original, but includes 'the application to cans, boxes, or 
other metallic articles. The claims state that the process is 
to be employed in lettering, decorating, aiid ornamenting 
sheet tin, andv in addition thereto, articles rûanufactured frOm 
tin, as well. (2) That whilst in the ôrigiiial metallic colors— 
that is, colors having metals fora base-i^only are spoken of to 
be used in the processj a. préférence seems to be given in the 
re-issue to minerai colors. . The word "metallic," as qualify- 
ing colors, is dropped, and any kind of color may be. tàken, 
whether the base be a minéral,' a métal, or à vggetable or 
animal substance. Full directions for rnixing and drying the 
paint are also àdded, although no suggestion/for the use of 
dryers has been made ihthe original. (3) That the sugges- 
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fâon in tfie re^issue of 160 d,eg. Fahrenheit as the proper 
j-degreeof'. température generally required to cause the print- 
ing to adhère tenaciQusly to the suriface,bf the tin* would seem 
to show thàt àlli idea of aiualgamatingrrthd color with the tin, 
as' distinctly indicated in the original, was abandoned. Noth- 
ing like aïnalgamation oaai take place by the application of 
any sùoh low degreé of heat. ,• 
Theré are othér différences, but: I think the foregoing are 
sufficient to bring the case mthin the prineiple of adjudged 
•cases in whieh the re-issue has been declared void. . 

Acting upon the caution thrown out by Mr. Justice Brad- 
ley, speaking for the wholé court, inRailway Go. v. Sayles, 97 
U. S. 563, the courts are more and more iaclined "to regard 
■with jealousy and disfavor any attempts to enlarge the scope 
of an application once filed, or of a patent once granted, the 
effeot of which would be to enable the patentée to appropriate 
other inventions made prior to such altération, or to appro- 
priate that which has, in the meantime, gone into public 
usei.". 

After considering the provisions of the original patent, and 
every suggestion therein made in regard to the nature and 
scope of the invention, it is difficult to find a sufficient or 
satisfactory ground for a surrender and re-issue. There was 
no want of harmony between the olaim and the spécifications. 
The one corresponded with the other. The patentée olearly 
revealed what he proposed to do, to-wit, to indelibly print 
sheet tin by amalgamating metallic colors with the surface 
of the tin, and the process by which it was to be accom- 
plished. If he found, in actual practice, that the process 
would not produce thé desired resuit, or that he could hâve a 
better resuit by bringing in, other instrumentalities, the office 
was open to him for a new patent, but not for a rè-issue of 
the original, incorporating therein any new or différent in- 
grédients. 

That the changes made must be regarded as new and un- 
authorized, appeàrs from the décision of the court in the case 
of Rnssell v. Dodge, 93 U. S. MO. The original patent there 
was for a process of treating bark-tanned lamb or sheep- 
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ëkin by meàns of a ebmpbimd in whicH hëated fat lîqaor 
was an essential ingrédient. In the re4iasuë a^ohange w^b 
made by' elimiûating tbe necessîty of using the fat liquor i» 
a heated «tate, àtid making its use in that condition a inere 
matter of cônvenienee, dnd byiinBerting'fticiâiui for the use 
of fat liquor in tha treatment of leatber îgenérally. ' ' ' 

Tbe court said thai such a change enlarged tbe seopei of 
th^patent, and tbat ithere was no doubt of tbe invalidityof 
thererissue, "The change madé in tbe old' sflècifioation by 
eliminating theinecessity of using tbe fat liquor in a beated; 
c^pditioUj and znàrking in tbe new spécification its use in that 
condition a mexje inltattter of convpnieuce, and tbe insertion o£ 
an independent claim',^ for tb& use of fat' liquor iù i the tréàt- 
Eaent of leather generally, opeiràtéd to eilargetbe charaeter» 
and seppe of tiie invention. The ©vident; bbjeot' of tbe pat-- 
tentée in seelsiiiga<re-jissue;vra8not;to carréet any defeets in? 
spécification oalF clairaj but to change both, and; thus bbiainy 
^ fact, a patent for a différent iuTention." 

What is authorized to be dobe in cases of re-issué is de^ 
clared by the supreine court in Fowdér Co. Vi Powdèr:Work»[' 
98 U. S. 138, where it is sàid: "Tbe spécification m.ayi be» 
ameqded 80 as to mâke it ^more clear and distincte 'The 
çlaim may be modified so as to make it more conformabletoi 
tbe exadt rigbts of ; the patentée; but the invention mustbe 
thesanae. So particular is the law upon this subject, tbat it 
isdeclared tbat * no new; matter shall be inkoduced into the 
spécification.^;, This prohibition is gênerai, relating to ail 
patients, and by .n«M> matter we suppose to be meant newasub-i 
siantivo matter,' sucb as would/have thé efféot ôfxthanging 
tbe invention or of introducing wbat might be siibjeét of an- 
otber application for a partent." j 

It was insisted on the argument that, as tbe/power to 
accep t a surrender and issiie;new letters patentais vested 
exclusiTelyin the commissioner, bis décision is not open 
to, collatéral attack in' a suit , f-or inf ringement . bf the re- 
ipue. ; His action in 'tbe. matter is doubtleesof a jùdicial 
chaïacter, anid, iftipresumed to be correct until impeâched, id 
a regular way ; and yet the court is not obliged to a(}cept bis 
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decisîbri âa final. This question has been recently examined 
by vMr. Justice Eield, sitting in tàe circuit court, in the case 
of TheOianiPmder Go. v. The Califomla Co. 18 0. G. 1340.* 
inwJiich be holds that «tbe examination ai tbe original and 
re-issued patents by tibe roourt/is always allowable, "to ses 
■whether or not they disclose oh their face a c&se in which the 
cominissioner bas authority to aet, or^ whether he has ex- 
ceedèd bis authority in issuing letters for an invention dif- 
férent from tljat described in the original patent. If they 
disielose a casedh which the commissioner'has no jurisdic- 
tioii; to act, or a case in which, by bis détermination, he 
haariexceeded bis jurisdiction, tbe re-is«oed letters must fall." 

I !3îaking this view of the re-issue, I bave not tiiougbt it nec- 
essary , to protract the opinion by formally ©xamining tbe 
otb^r grounds of defence so ably presented by^the couûsel for 
the défendants, viz.: that tbe re>i8sued patent ifi Toid (l)fdr 
want of norelty, and (2) for want'of utilityi > l't may be said, 
bowever, in regard to tbe first, that if no Msult is in fact 
reàchèd, by the application of the paiût by meâns of a press, 
différent from that produced by the useof the bob and sten- 
cil in japanning,: it is questioriable whether such a change ôî 
method invol^esianything more than thé exBrdise 6f skill aiid 
good judgment. More was claimed in the original patent, 
tO'Wit, an indelible union by amalgamation of metallio colots 
withtbe surface of the tin, ■ But this seems to hâte been tïeated 
in'the ré-issue as: a matter of no consequencei What, then, 
iâ left for thô inyêniion but the substitution of old équivalent 
n^eans for the production of possibly better, but not diffèr- 
ent, resiilts ? See Stimpson 'riWoodman, 10 Wall. 117 ; Smith 
Y. Nichols,. 21 Wall. 112. 

In regard to the lack of utility, if the process is tô become 
praetically usefol, I think there must be, in its actual Use, a 
wide deparfcure from the methods and means spècified in the 
re-issue. Tbe évidence shows that 160 deg. Fahrenheit is as 
much too low in température, as an hour and a balf is too 
short in time, to sufficiently harden the coloring. Courts are, 
indeed, libéral in construing descriptions in patents, wbere 

*8. C. 4 FED. Eep. 720. 



EIRBT V. ABMSTRONG. 801 

particular degrees of beat are to be employed; but some ap- 
proximation oogbt to be indicated by the patentée, and it 
Bhould not be Bo wide of the mark as to involve invention 
or fréquent experiment to ascertain the proper température. 
Thé complainant's bill must be dismissed, with costs. 



KiBBY V. ÂBMSTBONO and others. 

JOircvM Court, D. Indiana, Pebruaiy, 1881. 

1. Ikpbingembiit— Profi3:8— BuBDEN OF Pboof. 

Wliere the patent is for an improvement in machines, the hurden 
is on the complainant to separate the profits due to the improyement 
from the gênerai profits. of the business This nile is recognized, ùot 
reversed, in Elizabeth v. Pavement Oo. 97 U. 8. 126. 

2. Bamb— Pbofits Debivbd feom Iufbovbhbnt — Pboof, 

Where the complainant fails to show what, if any, deflnite part of 
the whole profits were produced by his improvement, bis recovery 
must be nominal only. 

3. BefeeencBt-Cobts. 

Costs of référence taxed against complainant. 

Mitchell d Holmes, for complainant. 

Pwrkinson é Parkinson, for défendants. 

Gresham, D. J. Josiah Kirby filed his bill against Thomas 
Annstrong, Eobert Armstrong, William L. Standish, and G. 
W. Geddes, charging that the défendants had infringed the 
complainant's letters patent, numbered 72,505, issued on the 
twenty-fourth day of December, 1867, for a new and useful 
improvement in bung eutting, with a prayer for an injunc-' 
tioii and a recovery of profits. On the hearing béfore the 
circuit judge it was found that the défendants G. W. Geddes 
and William L. Standish had infringed the rights oHhe com- 
plainant as to the first, third, and fourth claims set forth in 
the letters patent. The two last-named défendants were 
enjoined from the f urther using of the complainant's inven- 
tion, and there was a référence to the master to take and 
state an account of the profits which the défendants had made 
by infringing. 

v.5,no.9 — 51 
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The first, third, and fourth claims set forth in the oom» 
plaiuant's patent read as followa : "First. Ttat each bimg is 
eut by a fish-mouth chisel from a separate square block of 
wood of the same diameter as the bung, thus saving the 
material, and lessening the strain on &e.maehine. . Third. 
That the parts of my machine are so arrangea that the chisel 
finishes one blank and partly cuts another at each opération, 
instead of cutting a single blank at each stroke. This ena- 
bles me to accomplish the next feature, -which is — Fourth. 
That the block* féd ihto the machine at'each stroke serves as 
a cutting board fpr the block already partly eut and on the 
chisel, thus giving a clean, smooth surface for the chisel to. 
eut against, and securing the edges of the blank from fray- 
ing, and the edge of the chisel from injury." 

It was agreed before the master that the défendants had 
manufactured 1,387 barrels of bungs and taps, which they 
soldfor $7,928.40, and that after deducting the costof mate- 
rial, expense of manufaeturing and sale, there was left a net 
profit of $182, The master found that the use of the com- 
plainant's improvement contributed to the aggregate profits; 
that it was impossible, on the évidence before him, to sepa- 
rate the particular profits which resulted from the use of the 
complainant's invention, in connection with the other ma- 
chipery, from the aggregate profits; aod the burden being 
ou. the défendants to make the séparation, which they had 
failed to do, the complainant was entitled to a decree for the 
entire profits. This findiug of the master was based upon the 
ruling in the City of Elizabeth v. Pavement Co. 97 U. S. 126. 
Bung-cuttiiig machines were in use before the date of the 
complainant's patent, which was for an improvement only 
in Buch machines. The défendants used a bung-cutting ma- 
chine with the complainant's improvement applied, and 
the gênerai business resulted in profits. The complainant 
sued the infringers for an injunction and profits. He has 
got his injunction, and the master has given him the entire 
profits of the business, on the ground that the défendants 
failed to separate the profits traceable to the complainant's 
improvement from the gênerai profits. It was not suffi- 
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cient to entitle tlie complainant to a recovery oif profits to 
âhow that gains had reshlteà from the général business. Hè 
was required to go further, and slibw by évidence ■what profils 
the infringers had derived from affixing to their machine bis 
invention. 

It is now well settled that if the complainant in a suit for 
an injunction and profits fails to show that the use of bis 
invention in connection with other machinéry, of wbich bis 
invention is an improvement, bas produced a definite part of 
the whole profits, bis recovery of profits must be nominal 
only. Robertson y. Blake, 94 U. S. 728; Qarretson v. Clarke, 
16 0. G. 806. 

The soundness of tbis rule is recognized in the City of 
Elizabeth v. Pavement Co. That was a suit to enjoin certain 
parties from iufringing a patent issued to Samuel Niobolson 
for a new and useful improvement in wooden pavement, and 
for profits. The défendants, in their answer, amongst other 
tbings, alleged that they had constructed the pavement in 
accordance with a patent granted to John W. Broeklebank 
and Charles Trainor. In that case the profits received by 
the défendants were the fruits of the use of Nicbolson's in- 
vention. It was not a case in which only a part of the profits 
had resulted from the use of the Niobolson improvement. 
The Nicholson pavement was a complète thing, consisting of 
a certain combination of éléments which the défendants used 
as an entirety. The évidence failed to show that the Broek- 
lebank and Trainor invention contributed to the profits real- 
ized ; in f act, it tended to show that the use of this invention 
diminished the profits instead of increasing tbem. In decid- 
ing the case the court says: "It is not the case of a profit 
derived from the construction of an old pavement, togetber 
with a superadded profit derived from adding tbereto an im- 
provement made by Nicholson, but of an entire profit derived 
from the construction of bis pavement as an entirety. A 
séparation of distinct profit derived from Broeklebank' and 
Trainor's improvement, if any such profit was made, migbt 
bave been sbown ; but, as before stated, the appellants fail to 
show that any such distinct profit was realized." 
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The master should hâve found that the complainant waa 
entitled to nominal profits only. Deoree accordingly, with 
costs of the référence taxed against the complainant. 



Seoombe, Adm'r, v. Campbell and others.* 

{Circmit Court, S. D. Neu> York. September 14, 1880.) 

1. Patent — Procbbds of Dbcreb — Third Party CLAiMiNa Advekselt 
TO Plaujtiff. 

Where a decree bas been obtained for tbe infringement of a patent, 
the défendant cannot be restralned from paying the proceeds of such 
decree at the suit of a third party, seeking to recover such proceeds, 
where such party claims title to the patent adverse!^' to tbe plaintiS. 
-(Ed. 

In Equity. Demurrer. 

The plaintiff, pro se. 

Stewart L. Woodford, U. S. Att'y, and San'l B. Clark, Asst. 
U. S. Att'y, for défendant. 

Wheelee, D. J. This cause bas been heard upon the demur- 
rer of the défendant James to the bill of complaint. The sub- 
stance of the case made by the bill is that the plaintiff's intes- 
tate held the title to a patent ; that an assignment of patents 
was made by him as président of a corporation, which was not 
intended to convey that patent, and did not in fact, to the de- 
fendant Ingalls; that she made an assignment of it to the 
défendant Campbell, who bas brought suit against the défend- 
ant James for an infringement, to whioh the défendant Eddy 
has become a party, becausehe claims an interest in the patent, 
and in which Campbell has obtained a decree in his favor, up- 
holding his title, on the ground that the assignment did convey 
the patent. The prayer is that, if the assignment did convey the 
patent, it may be reformed to conform to the intentions of the 
parties, and that then, or if the patent was not conveyed, the 
défendant James be restrained from paying the amount de- 

*See 2 FED. Rep. 357 
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creed to Campbell, and be decreed to pay it to the plaintiff, 
and for gênerai relief. 

There is no allégation of any infringement in faet by the 
défendant James. The only allégation upon that subject is 
that Campbell bas brought the bill against him for an in- 
fringement, and bas succeeded in establishing it by decree. 
Tbis bill is not brought against James for an infringement 
upon the rights of the plaintifF's intestate, but rests upon the 
right of the plaintiff to what has been decreed from James to 
Campbell in the suit between them. Neither is this in any 
sensé a creditor's bill to reach the property of Campbell in 
the hands of James for the satisfaction of any debt due from 
Campbell to the plaintiff in the right of the intestate. The 
substance of it is that the plaintifiE's intestate was either the 
légal or the équitable owner of the patent; that Campbell has 
obtained a decree against James for infringement of the pat- 
ent; and that the plaintiff has the right to the recovery 
which Campbell haa shown himself entitled to. This claim 
cannot rest upon any privity between the plaintiff, or his 
intestate, and Campbell, entitling the plaintiff to stand upon 
the decree in favor of Campbell as conclusively establishing 
the infringement by James. That suit was brought for an 
infringement upon Campbell's rights, and the decree is con- 
clusive between the parties and their privies upon ail ques- 
tions as to that infringement while it stands. This suit is not 
brought for any infringement in faot, but is brought to 
reach the avails of the infringement established by that decree 
upon the rights of Campbell. If the rights infringed upon 
are Campbell's, they are not the plaintiff's, and were not his 
intestate's, and the plaintiff has no right to the fruits of the 
infringement; if they are the plaintiff's, this suit is not adapted 
to reach them. 

If the plaintiff stood upon the faet that Campbell holds 
under his intestate, he might, with plausibility, claim that an 
adjudication in favor of Campbell was conclusive in his favor 
on account of , the privity ; but he does not so stand, The 
whole foundation of his case is that Campbell acquired no 
rights from his intestate, and that they hâve ail remained to 
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him. There can be nO privity of estate or titlé -wlien no 
estate or title passes. If Campbell did aioquire the right to 
the patent, the "piaintiff bas no right to it and no case; if be 
did not, there is no privity between them through wbich the 
conolusiveness of the decree can reach him. The abiiity of 
the plaintiflf to maintain a suit against James dépends upon 
bis having suoh a title to the patent as will, under the stat- 
utes of the United States relating to patents, give the right 
to sue for an infringement. Gihson v. Cook, 2 Blatcbf. 144; 
Gordon v. Anthony, 16 0. G. 1135. The plaintiff's bill sets 
up suoh a title, but not any infringement of the right. It 
shows a recovery by Campbell, but fails to show anything 
entitling the plaintifE to Campbell's recovery. 

The demurrer is sustained, the bill is adjudged insufficient, 
and a decree ordered dismissing the bill as to James, with 
costs. 



Campbell v. James and others.* 

{Oircuit Court, 8. D. Neui York. September 14, 1880.j 

1. Patent — AssiGii!»rENT op Gains and Phofits — Right Acquihbd 
Aftee Dbcreb in Equitt. 

In Equity. Motions for Eehearing. 

Marcus P. Norton and George H. Williams, for plaintiff. 

Sam'l B Clarke, Asst. U. S. Att'y, Edward D. Bettens, and 
Esek Cowen, for défendants. 

Wheelee, d. J. This cause bas been further heard upon 
the motion of the défendant James for a rehearing in chief 
upon the question of prior knowledge and use at the Philadel- 
phia post-office, and upon the exceptions to the master's re- 
port; upon the motion of the défendants Clexton and Caswell 
for a rehearing upon the question as to the passing of the title 
of Eddy to the patent by bis assignment for the benefit of bis 
creditors; upon the motion of the plaintiff for a rehearing 

*See 2 Fbd Rep. 33S. 
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upon the question as to the passing of Eddy's right to re- 
cover gains and profits already a'ccrued by the same assign-: 
ment ; and upon the motion of the plaititiff for an inorease of 
damages to be recovered. 

The motion for a rehearing in chief is based upon sorae 
inaccuracies in the statement of the âge of a witness in the 
former opinion, and upon the supposition that, because some 
of the testimony, and of the reasons leading to the finding, 
are stated, the other évidence was overlooked, and no other 
reasons were considered, Thissuppositionisnotwellfounded. 
There was no attempt to review ail the évidence, or to state 
ail the reasons bearing upon thât question of fact, in the 
opinion. 

Nothing material, not before considered, bas been suggested 
as ready to be offered in respect to the exceptions to the mas- 
ter's report, nor in respect to thé' pàssing of Eddy's title to 
the patent by his assignment. '■''■■ > 

It is urged that the right to recbtër gains and profits would 
not pass without the right to the patent itëelf. This is prob- 
ably true at law, but pérhaps hot so in equity. The right to 
recover them by the assignée, in thè nàûie of the assignor, 
has not been denied in any case cited in argument or that bas 
been seen. In this case, as it ôtands, the form of the recov- 
ery in one name or another is not at ail in question. The 
right to the gains and- profite; as' bétween the défendants, 
other than James, themselvés, when recovered, only is in 
controvetsy. The right of the jplaintiff to the share of Eddy 
has been acquired since the decree, as a part of a sum 
already recovered, and not as a right of recovery acquired 
before recovery 'had. There appeairs' to be no obstacle in the 
■way of acquiring such a right. No damages hâve been found 
in this case, and there are none as such to beincreased. The 
statute authorizes an increase of dardages, not an increase of 
gains andprofits, to be recovered. Eev. St. §§ 4919 and 4921. 
If damages existed to be increased, the circumstances of this 
case would not warrant any intirease. There has been no 
wanton invasion of the rights of the owners of the patent by 
the défendant. The use of the invention in such manner as to 
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be aceountable for the profits bas been ratber desired than 
otherwise; This is shown by the évidence, as well as by the 
fact that no injunction has been asked for. 
The motions are denied. 



TucKEB V. BuBDiTT and others. 

{Cireuit Cowt, D. Massaehusettt. February 2, 1880.) 

1. Re-Issded Patents Nos. 2,355 and 2,356, for an improved process la 
bronzing or coloring iron, and for the iron thus colored, held, upon 
motion for an attachment, net infringed by the deieudants in this 
case. — [Ed. 

In Bquity. Motion for an Attachment. 

C. M. Reed, for complainant. 

CE. Mitchell, for défendants. 

LowBLL, G. J. The inventions of the plaintiff, contaîned in 
the re-isBiied patents No. 2,355 and No. 2,356, for an improved 
process in bronzing or coloring iron, and for the iron thus 
colored, hâve been sustained by the courts ; and in this case 
a preliminary injunction has been issued and served on the 
défendants. The process consists of cleaning a pièce of cast- 
iron of the desired pattern from the sand and scale whicb 
adhère to it when it comes from the mould, and then coating 
it with a very thin film of oil, and subjecting it to a high 
degree of beat, one or more times, whereby various colors 
may be produced upon the surface of the iron, and rendered 
permanent, which, before this invention, were not produced 
in cast-iron, or, if approximated, were not permanent. A 
film of varnish containing oil may be used instead of oil, and 
may infringe the patent ; and so if the iron is first heated, and 
then varnished and heated again, the process may be infringed. 
The theory of the patentée and his experts is that the opéra- 
tion or effect of the process is not merely to produce and fix 
the well-known colors which beat causes iron to assume, 
■with the modification produced by a varnish hardened by 
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heat, but that tlie oil or varnish itself is modified and oxi- 
dized harmouiously with the iron, and thus a better effect is 
produced than can resuit from varnishing oolored iron. The 
patent might possibly be construed to include the process last 
mentioned — that is, a coloring of the iron, and fixing the color 
by baking the varnish ; but there waa évidence in the leading 
case, before Mr. Justice Clifford, that a varnish, though net an 
oil varnish, had been baked upon steel pens, and that a soihe- 
what similar mode of preserving the color of scythes had 
been used before the plaintiff made his invention. It is 
under thèse circumstancea that the plaintiff has given the 
construction abdve reférrëd to, and has not, as yet, claimed 
that his combination is used unless both the iron and the 
varnish are oxidized by the beat. The plaintiff moves for an 
attachment against the défendants for selling certain butts 
for hinges, and certain handles for doors and drawers. The 
articles appear to hâve been made by P. & P. Corbin, who are 
under injunction at the plaintiff's suit in the district of Con- 
necticut. The defence maintain that the articles were care- 
fully and scrupulously made in sucha mode as not to infringe 
the patents. There is no doubt that thèse articles are made 
and sold in imitation of the plaintiff's bronze, though mucK 
inferior to it ; but the question is whether the manufacturera 
hâve succeeded in avoiding the patent. As to the butts, they 
insist that they were made by first coloring the iron by beat, 
then putting on a transparent coach varnish, and hardening 
it by beat, but not so great a beat as will oxîdize the varnish. 
As to the handles, the defence is that the bronze color cornes 
from the varnish alone, which is not a transparent vatnish^ 
but one containing pigments which assume this color at a lésa 
beat than will oxidize the iron beneath. This process, if it be 
the one employed, is admitted in the patent to be old. 

I bave read the affidavits with great care, and upon them 
I am of opinion that it is not proved that the plaintiff's pro- 
cess is employed in the articles now complained of. If I am 
mistaken, as it is by no means improbable that I ffifty be> 
upon ex parte évidence, the final deqrees in the circuit court 
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for the district of Connecticut, and in this court, where the 
Bame questions are pending in a way better calculated to 
elicit the exact truth, willset the matter right; but, taking 
the évidence as I find it, including such inspection as one who 
is not an expert can give to the articles themselves, I do not 
feel at liberty to say that there has been a breach of the 
injunction. 
Motion denied. 



TUOKBR ». P. & F. GOBBIK. 
{Cireuit Court, D. Connecticut. March 2, 1880.) 
TncKER V. BuBDiTT and others, ante, 808, followed in this case. 

In Equity. ■ Motion for an Attachment. 

Shipman, D. J. This is a motion for an attachment against 
the défendants for an alleged violation of the injunction order 
heretofore issued by this court in the above-entitled cause. 

The same queistions which are presented in the affidavits 
were tried by Judge Lowell upon a motion for attachment by 
the présent plaintiff against Burditt and others. The motion 
was denied, and, after examining the varions exhibits in the 
case, I can do no more than refer to the clearly expressed 
opinion of Judge Lowell as an embodiment of my views. I 
do not think that any. benefit would be conferred upon the 
parties by now attempting to modify or vary the language 
■which he has used. 

In both the Connecticut and Massachusetts cases there 
were draw pulls which were, after being cleaned from iron 
scale, tumbled in a barrel . containing bits of brass, or brass 
■"scratchers." By this process the surface of the articles was 
"brassed," or was more or less covered with a deposit of the 
aofter métal. They were then dipped incopal varnish, known 
as- a bronzing varnish, which was hardened in an ovenheated 
to a moderate beat, but not to so great a beat as to oxydize 
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the varnish. The conclusions of Judge Lowell, as to the arti- 
cles which he speciflcally mentions, apply ■vrith eqnal force to 
the "brassed" articles,, which he does not garticularly specify. 

Indeed, the plaintiS admitted that upon the affidavits no 
ôther course could be taken than to deny the motion, but he 
insisted earnestly that there must be a mistake in the state- 
ments contained in the affidavits, which mistake could be 
detected by an expert, who should be direOted to make per- 
sonal inspection at the défendants' factory. 

I do not now think that there is such a, mistake, and, not 
suspecting one, it would be a very unasual course to refer 
the question for further investigation. It.may he that some-» 
times there is more heat in the oven than at other times, and 
that inadvertently an oxydizing resuit has been reached ; but 
the exhibit of vamished and unoxydized huits, which were put 
into an oven with each batch of vamished oxydized butta, 
seems to me to be as nearly, conclusive on the question of 
heat, to which the articles were su^bjected, as any test well oan 
be; The butts which were dried upon the radiator in my 
chambers hâve the same gênerai appearanoe which the oven- 
dried butts présent, 

It is manifest that the distance between non-infringement 
and infringement is. a narrowîpne, and eue which unscru- 
pulqus people can easily cross; but this exposedness of the 
patentée to fraud résulta from the fa,ct that the patent, while 
it is of importance and of benefit|to the public, isnotof broad 
scope. To Mr. Justice Clifford's construction of the patent 
ueither party made objection upon. tire trial of this motion. 

The motion is denied. 
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The Woven Wiee Mattebss Co. v. Palmbb. 
{Oirmit Court, 8. D. Nm Tork. May 27, 1880.) 

1. "Woven Wire Mattress Co. v. Wire Web Bed Co., 1 Fbd. Rbp. 
222, foUowed in this case. 

In Equity. 

G. E. Perkins, for plaintîff. 

G. GoeUer, for défendant. 

Blatchford, C, J. Witbin the rulings made by Judge 
Blodgett and Judge Shipman, on the plaintiff's patent, I am 
of opinion that the frame purchased by Eoberts from the 
défendant infringes claims 1 and 3 of the plaintiff's pat- 
ent. It has, substantially, the inclined end rail of the 
patent, made in two parts, for the purpose of clamping the 
fabric and holding it suspended by means of the inclination 
between the points of attachment. In it the end rails are 
raised above the side rails and held in place by' corner irons, 
or standards, which perfôrm the same fanction as the plain- 
tift's standard. There are nO' inclined recesses in its stand- 
ards, to hold the ends of the end rails in an inclined position, 
but the end rails are evid«ntly purposely inclined, and held 
80 by a acrew boit passing through a part of the standard 
and into the lower end rail. So, too, the end rail is double. 
The ends of the fabric are bent over the upper edge of the 
lower end rail, and the bolts, or nails, or screws, "which go 
through the upper end rail and through the fabric and into 
the lower end rail, aid in holding the fabric to the frame. 
The side rails, standards, and end rails on such frame are the 
manifest équivalent of those in the plaintiff's patent. 

I do not consider claims 2 and 4, and do not décide any- 
"thing as to their construction, or as to the infringement, but 
grant the injunction asked for on claims 1 and 3. 
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Thb Mamïb. 

(District Court, B. D. Miehigan. Januaiy 24, 1881.) 
1. Limited Liability Aot— Bteam Pleastibe Yacht Chahtbhbd fob 

HiBB. 

The owners of a small steam pleasure yacht, engagea in navigating 
the Détroit river, running in and out of the port of Détroit, hdd, not 
entitled to the beneflts of the limited liability act, although at the 
time of the loss, out of which the cause of action arose, she was char- 
tered to a third person for hire. It is only vessels engaged in what 
is ordinarily known as maritime commerce, whioh are subject to the 
provisions of this act, and the facts that they are duly enroUed, 
licensed, and inspected, and are otherwise subject to the navigation 
laws of the United States, are immaterial. 

In Admiralty. On pétition of owners for limitation of lia- 
bility. 

The pétition amended set forth^Firsi, that petitioners are 
and were, at the time of the collision hereinafter mentioned, 
the sole owners of the steam-yacht Mamie, a vessel enrolled 
and licensed for the coasting trade, and engaged in com- 
merce and navigation between ports and places in différent 
States and territories, and foreign countries, upon the gréât 
lakes, and the navigable waters Connecting the same.' Second, 
that on the evening of Jtily è2, 1880, a collision occurrëd in 
the Détroit river between the Mamie, then on a trip and car- 
rying passengers from Monroe to Détroit, in the state of Miehi- 
gan, and the steam-boat Garland, also an enrolled and licensed 
vessel, and engaged in thè same commerce. Third, that 
in conséquence of such collision the Mamie was sunk and 
became a total wreck, and seventeen passengers were drowned. 
Fourth, that such collision and loss of life were not caused • 
by thé design or neglect of the petitioners, or either of them, 
but the same happéned, and the loss, damage, injury, and loss 
of life resultiûg therefrom were occasioned, without the de- 
sign, neglect, fault, or privity of the petitioners or either of 
them; whèrefore, they claim a limitation of liability as pro- 
vided in the Eevised Sta, tûtes, and offer to pay into court the 
value of their interest in the Mamie and her freight/pending 
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at tlie time of the collision, or to give a stipulation with sure- 
ties for the payment thereof. F^th, that they also désire to 
contest their liability and that of the Mamie for the loss of 
life occasioned by said collision, independent of the limited 
liability act. Sixth, ih&i the Mamie was seaworthy, and prop- 
erly manned and equipped. Seventh, that one James H. 
Cuddy was appointed, by the probate court of this county, 
administrator of ; the estate of the persons whose deaths were 
occasioned by this collision ; that he has commenced suits in 
the superior court of Détroit against petitioners, as owners of 
the Mamie, for, damages; that, in addition to such suit, peti- 
tioners bave reason to believe and do believe that other claims 
on account of such collision will be made against them, and 
other suits instituted to recover the same, and that eaeh one 
of said claims will, if established, greatly exceed the value of 
the Mamie and her freight at the time of the collision. 

PKAYEE. 

That they may be entitled to the benefit of the limited lia- 
bility act, etc. jind that, until the judgment of this court 
shall be renderedj the court will make an order restraining 
tjie further prosecution of suits against petitioners by Cuddy, 
and of ail other suits in respect to claims arising out of said 
collision. 

To this pétition a spécial plea was filed, denying that the 
Mamie was engaged in commerce and navigation between 
ports and places in différent statea and territories, and foreign 
countries, as alleged inthe first article of the pétition, and also 
averring that she fell within the description of canal-boats, 
barges, and lighters, excepted from the benefit of the act. 

^IJ'eistimony was taken under this plea regarding the char- 
act.er, and employnaent of the l^amie, and the case was sub- 
mitted upon thèse pleadings and.proofs, 

F. H. ÇarifiMi Wm. A. ^oore, and H. H. Swan, for peti- 
tipuerp;,^ ' _ ; . ■ . ^ ;, 

,,^. ikf. Camphell and Alfred ïiussell, contra. 
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Beown, D. J. The Mamie was purchased by het présent 
owners in October, 1877, as a steam pleasure yacht. She 
was an enroUed and licensed vessel of 15J tons burden, 51 
feet in length, 9^ feet in breadth, and 4 feet deep. She had 
one mast, and an angine mth a cylinder of eight-inch stroke, 
no Btate-rooms or sleeping bunks, but a small cabin in which 
to carry passengers. She was used by her owners, ^ho were 
members of the "Lake St. Clair Bhooting andFishing Club," 
and was occasionally let for hire to pleasure parties, picnics, 
and excursiohs up and down the Détroit river, neàrly alwayS 
upon the American side, and upon two or three occasions she 
ran down to the Ohio islands in Lake Erie. Her only régulai? 
employment seems to hâve been in running up to the "club 
house" on the St. Clair flats on Saturday evenings, returning 
Sunday evenings, for which a round fare of one dollar -was 
charged. She had no facilities for and never carried mer- 
chandise of any description. She seems never to hâve takeii 
a clearance from the custom-house but once, and this upon a 
trip to Amhurstburg and back. Shë was licensed to carry 25 
passengers, but generally carried from 8 to 15. Her crew 
consisted only of a master and engineer. Upon the day of 
her loss she was chartered for $20, by the parish priest 6f 
Trinity parish, to carry his acolytes, about 20 iù numbèf, 
ùpon an excursion to Monroe and back. 

The spécial plea raises the single issue, whéther the Mamie 
belonged to a class of vessels -Within the écope and purviôw 
of the limited liability act. Theté are no authorities directly, 
and but very féw remotely, bëaring upon the question, and ï 
am compelled to ascertain by ànalogy, and by an historîcal 
référence to this class of législation, what was the intention: 
of congress. A limitation of liability is entirely a creatuië'ôf 
statute. At commou law the'bwners of vèssels wete liable'tô 
the same extent for the torts of the master andcrëw as othér 
principals were for thô misîeiances of their agents. Such also 
âppears to hâve been the case among the àùcient mai^itîhie 
nations, since no mention' is'niade of the right of abaiidon- 
ment (which is but anothef 'naine for a limited liability)' among; 
the earliest writers'. ■ ." , ■ : . ; 
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The ancient laws of Oleron, Wisby, and the Hanse towns 
contained no provision on this subject, nor is any altération 
of the nile of the oivil law noted by Eoccus; but Vinnius, an 
earlier author, states that by the law of Holland the owners 
were not chargeable beyond the value of the ship and the 
things that are in it. The Hanseatic ordinance of 1614 had 
already pronounced the goods of the owner discharged from 
daims for damage by the sale of the ship to pay them ; and 
in conformity therewith the French ordinance of 1681 de- 
clared "that the owners of ships shall be answerable for the 
acts of the master, but shall be discharged therefrom upon 
relinquishing their ship and the freight." A similar provis- 
ion in the ordinance of Eotterdam, made in 1721, déclares 
"that the owners shall not be answerable for any act of the 
master done withçut their order, any further than their part 
of the ship amounts to;" and by other articles of the same 
ordinance it appears that each part owner is liable only for 
the value of his own share. Valen, in his Commentaries on 
the French Ordinance, informs us that the same régulations 
were also established at Hamburg. 

The earliest provision of the British législature on this sub- 
ject is a statuts passed a fewyears after the dateof the ordi- 
nance of Eotterdam, in conséquence of a pétition presented 
to the house of commons by several merchants and other per- 
sons, owners of ships belonging to the port of London, setting 
forth the alarm of the petitioners at the event of a late action, 
in which it was determined that the owners were answerable 
for the value of the merchandise embezzled by the master. 

A ruling of Lord Mansiield, 50 years later, that the own- 
ers of a vessel, which had been forcibly robbed of a large 
an}ount of specie in the Thames, were liable for the loss, 
though one of the mariners w^s accessory to the robbery, 
suf&ced to alarm the ship-owners of London, and upon 
another pétition to the house of commons a second atatute 
was passed, extending protection to owners in case of robbery 
without the privity of the master or mariners, The protec- 
tion thus acoorded to them was greatly enlarged af terwards 
by the 63 Geo. IIL c. 159; but thèse varions statutes were 
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repealed in 1854, and the existing law on the subject is now 
Consolidated in the "Merchants' Shipping Acts of 1854 and 
1862." McLachlan on Merch. Ship, 110-112. 

By the commercial code of France, (article 210,) "every 
owner ot a vessel is civilly responsible for the acts of the 
master, and bound; as regards the engagements entered into 
by the latter, in whatever relates ito the vessel' and the voyaga 
He can in any case free himaelf from tke above-named oblir 
gâtions by the abandonment of the vessel and freight." AU 
the other commercial codes are constructed after the saine 
model, (Spain, art. 622; HoUand, art. 321; Italy, art. 311; 
Chili, art. 870.) It will be observed that this right of aban- 
donment is not limited to a few cases, as in England and 
America, but extends to ail tortà and contracts of the master; 
but the word "vessel" in this code is limited to ships and other 
gea-going vessels. Its provisions are not applicable to vessels 
employed in inland navigation, which are especially desig- 
nated by the name of "boats." Goirand's Code of Com. 
244. So Dufour observes, (1 Droit Mar. 121 :) "Thus, as a 
gênerai rule, it appears to me clear, both by the letter and 
spirit of the law, that the provisions of the second book of 
the Commercial Code relate exclusively to maritime, and not 
to fluvial, navigation ; that consequently the word 'ship,' when 
it is found in thèse provisions, ought to be understood in the 
sensé of a vessel serving the purpose of maritime navigation 
or sea-going vessels, and not in the sensé of a vessel devoted 
to the navigation of rivers." In 1844 it was held by the court 
of cassation that fishing vessels were not the subject of bot- 
tomry bonds, and that by "sea going vessels," as used in the 
Code, were to be understood aU those, whatever their dimen- 
sions and dénomination, which, with an equipment and a 
crew proper to them, formed a spécial service, or engaged in 
a particular industry. 1 Dnfour, 118. 

Another commentator upon the Code, in treating of the 
right of abandonment, says: "But in that which coneems 
the responsibility of the owners of hoats, the rules of tbe mar- 
itime law cease to be applied. Thus the owners of boato 

v.5,no.9— 52 
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cannot free themselves by an abandonment as against third 
persons, to whom indemnity is due, by reason of the faults or 
misdemeanors of the master. The différence is, nevertheless, 
little justifiable in law, seeing that the reasons which hâve 
Buffi'ced to limit the liability of vessel-owners for the act of 
the captain apply as forcibly with regard to the acts of the 
master of a steam-boat navigating a river." 1 Hoechster et 
sacre, Droit Com. 68. 

The fijst English statute upon this subject, passed in the 
reign of George III., extended gêner ally to ail ships and ves- 
Bôls; but in Hunter v. McOown, 1 Bligh, 573^ it was held 
that lighters were not included, and that the policy of the law 
limited its application to sea-going vessels. In the merchants' 
shipping act of 1854 (17 and 18 Vict. c. 104, par. 603) the 
words "sea going" were expressly used, but in the merchants' 
shipping amendment act of 1862 (25 and 26 Vict. c. 63) they 
■were omitted. Our own limited liability act was passed in 
1851, soon after the décision of the suprême court in the case 
of The Lexington, 6 How. 344, and was modelled after one of 
the early English acts. State statutes of a similar import 
had existed for some time in Maine and Massachusetts. The 
act itself extends in terms to ail vessels, and contains no 
restrictions except such as are speciûed in the last section. 
Eev. St. § 4289. This act "shall not apply to the owners of 
any canal-boat, barge, or lighter, or to any vessel of any de- 
scription whatsoever, used in rivers or inland navigation." 
Hence, any vessel not specially nàmed in this exception, is, 
prima facie at least, entitled to the benefit of the act. At the 
same time, as Mr. Justice Swayne observed in Jones v. Thf 
Ghuaranty é Indi Co. 101 U.'S. 626, "a thing may be within 
a statut©, but not within its letter, or within the letter, yet 
not within' the statute. The intent of the law-maker is the 
law." It is perfectly ohvious that there must be classes of 
vessels ,to' which the statute is not applicable, though they 
are not mentioned in the exception. Itwas not necessary to 
except lighters by name, for it had long before been decided 
in England that lighters were not within the purview of the 
act. Hunter v. McGorn, 1 Bligh, 573. ] 
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The act is limjted by tha intention of congress in enaoting 
it, whiçh was to encourage commej-çe and to enable American 
vessels to oompete with those o|, other maritime nations 
whose la^s extended a lil;e protection to ship-owners. This 
is again limited by the constitutional provision tbat the 
power of congress shall extend oijly to commerce between 
states or with f oreign CQuntries. Hence, it seems to me that, 
if tbe vessel be net engaged in what is ordinarily understood 
as maritime commerce, she is net ,ejititled to the benefit of the 
aet, though she may be an enroUed and licensed vessel, and 
subject to the navigation laws of the United States. It is true 
that in some sensé navigation is commerce, y et I can readily 
conceive there may be a class of vessels navigating between 
states which are not within the act. Sail-boats oarrying pas- 
sengers for hire between places in différent states, as between 
watering places upon the Atlantic eoast, as well as skiffs, 
canoës, and small craft, are examples of this kind. The 
exceptions in the act itself indicate the intention of congress 
to restrict its beuefita te» what is generally known as mari- 
tipie commerce, though it may also happen to be commerce 
between the states. They are : 

First. "Canal-boats." Thèse are ordmarily, though not- 
always, used upon artificial wft'ters, within the limita of a 
single state. 

Second. "Barges" were defined by Webster, in his Diction- 
ary of 1851, the year the act was passed, (1) as "pleasure 
boats, or boats of state, f urnished with élégant apartments, 
canopies, and cushions, equipped with a band of rowers, and 
decked with flags and streamers, used by offiicers: or magis- 
trates;" and (2) "a flat-bottpmed vessel of burden for the load- 
ing and unloading of ships." ; In the latter sensé it was 
undoubtedly used by congrèsft, and in that sensé barges are 
synoûymous with lighters, a»d are used whoUy in local navi- 
gation.. In later years the wûrd bas been used to designate 
a class df large vessels, sonjetimes oôsting from |15,Q00 to 
$50,000, carrying large cargdes, and depending for their 
motive jpower wholly or in part iipon steamers, to/whieh they 
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are attached by tow-Iines, and employed to . a very large ex- 
tent in interstate commerce upon the lakes. Whether the 
owners of such barges would not be entitled to the benefit of 
the limited liability act, is an open question. Undoubtedly 
they are within the letter of the exception, but as they are a 
class of vessels which was unknown at the time the act was 
passed, it would seem they are not within its spirit. I see 
no reason in principle why they are not as much within the 
act as the propellers which fumish them their motive power. 

It is possible, however, that the use of the word "barges," 
in the Eevised Statutea of 1873, may indicate an intention 
on the part of congress to extend the exemption to this class 
of vessels. 

Third. "Lighters" — a well-known class of vessels, used in 
assisting to load and unload other vessels. 

Fourth. "Vessels, of whatever description, used in rivers or 
inland navigation." Under this exemption it was held by 
Judge Drummond, in The War Eagle, 6 Biss. 264, that ves- 
sels used in navigating the waters of the upper Mississippi 
were not within the limited liahility act, though engaged in 
interstate commerce. 

Now it seems to me clear, from the above exceptions, that 
congress did not intend the act should apply to vessels en- 
gaged in purely local trade, and a fortiori to a vessel not built 
for the purpose of trade, but of pleasure ; not run upon any 
regular route, not engaged in the business of carrying freight 
or passengers. I do not undertake to say that pleasure 
yachts, making long voyages upon the lakes or océan, may 
not be within the act, but I think pleasure boats, whether 
propelled by steam or sail, engaged in purely local naviga- 
tion, running in and out of the same port, though sometimes 
carrying passengers for hire, f ail within the exception. I 
hâve not overlooked the case of The Daniel Bail, 10 Wall. 
557, or The Ventura, just decided, but for reasons already 
given they hâve no application. In the case of The Ventura, a 
steam-ship navigating the Pacific Océan between San Fran- 
cisco and the lower ports of California, carrying merohandise 
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between those ports designed for other countries, was held 
entitled to the benefît of the limited liability act. Neither do 
the facts that a court of admira] ty would hâve jurisdiction 
over the vessel, nor that she is subjeot to the navigation and 
inspection laws of the United States, and bound to carry the 
ordinary lights of a steamer, hâve any material bearing upon 
this qiiestion. 

There is also strong reason for holding that the Mamie 
falls within the exception of vessels "used in rivers." She 
was principally employed upon the Détroit river. I do not 
consider the fact of her annual trip to the Ohio islands in 
Lake Erie as material : it was whoUy exceptional. She was 
not fitted for the lake trade, had not the requisite complé- 
ment of men, and would be powerless against the storms 
which sweep over thèse waters. Whether her excursions to 
the St. Clair flats can be considered as taking her out of the 
oatagory of river steamers, would dépend upon the fact whether 
Lake St. Clair can be considered as ône of the great lakes, 
within the 6ase oî Moore v. The American Trrnisp. Co. 24 
How. 1. My own impression is that it ought to be treated 
rather as an expansion of the river, whose source is Lake 
Huron, and whose mouth is at Lake Erie — an expansion 
practically of the same nature as Lake St. Peter in the St. 
Lawrence, and the Tappan Zee in the Hudson ; but as this 
question is not unlikely to anse in the future, I express no 
decided opinion upon the point. 

Upon the best considération I hâve been able to give this 
case, I hâve corne to the condltision that the owners of the 
Mamie are not entitled to' thé foéne&t of the limited liability 
act, and the pétition is thereforéi dismissed. 

KoTB. See Jhre Long làand JS. 3. P. é F. T. Go. ante, 699. 
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The Hopb and Fseddib L. Porter.* 

{District Court, D. Maine. December, 1880.) 

1. Collision — Damages— Une ahned Fbeight. 

A vessel, chartered for a flxed term of time, ivas totally lost by col- 
lision, wliJle in the performance of her employaient, and before the 
contract had expired. Héld, tliat the owners were entitled to recover, 
as damages, tlie net profits which tbey wonld bave realized under the 
agreementj for the whole period, if the vessôl had not been lost'. — [Ed. 

Fox, D.; J. The Freddie L. Porter baving been beld aocount- 
able for tbe loss of the Hope, the case is now presented on 
exceptions to the report of tb© assessor in the matter of dam- 
ages. 

The report finds that "at the time of her loss the Hope was 
employed in carrying stone for the season, by a yerbal con- 
tract, and that at the close of the season ber owners would 
hâve received $450 for tbeir proportion of the net earnings 
frpin tbe date of the loss.", The value of": tbe Hope is fixed 
at $950, and thèse two sums, amounting to $1,400, are al- 
lowed by the assessor as damages sustained by her owners 
from tbe collision, witb interest from such date as the court 
may deem équitable. 

Tbe assessor bas also filéd witb bis report tbetestimony, 
as talcen from bis minutes, whicb he admits are not full and 
complète. As reported, the évidence does not warrant tbe 
finding of the assessor "tbat tbe Hope was hired for tbe sea- 
son," and tbe parties bave.agïe^ tbat, instead of recommit- 
ting the report, the witness. sbôuld be recalled and examined 
before me upon tbis point, j It: is sufficient to remark tbat bis 
testimony , now given, fuUy sustains tbis finding "tbat tbe 
Hope was sailing, at the time of tbe loss, under a légal con- 
tract for ber employment during the entire season, the net 
profits from wbich, to ber owners, would bave amounted to 
$450." 

Exception is made as to the allowanee of $450 for the 
owners' sbare of her earnings from the date of the loss to the 

*See 3 Fbd. Rep. 89. 
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close of the season, unàér the contraot for her employaient 
during that time. In cases of a partial loss of the vessel by 
■collision, the authorities, both in England and this country, at 
the présent day, agrée in allowing as damages against the 
wrong-doer the profits which would hâve accrued frona a bén- 
éficiai charter. One of the latest is The Gonsett, 6 Probate 
Div. 229, decidéd in June last by Sir Eobert Phillimore. She 
was in ballast, on a voyage from Antwerp to Montréal, to 
load a cargo of grain. The collision occurred the tenth of 
Oetober, and she was compelled Ho put into Queenstown for 
repairs. The charter was a, profitable one, and the owners 
of the ship did not abandon it until it became apparent the 
ship could not be repaired in season to résume her voyage 
and perform her charter. The court decided that the aban- 
donment of the chartei? was justifiable, and that the profit of 
the charter being tbereby lost was damage for , which the 
appellants were Uable. At the time of the collision the ship 
was not earning any freightj but she was bound, in ballast, 
to a port where she was to ireceive a cargo on board and 
transport the same to Europe, and by so doing would hâve 
made a profitable voyage. There was the contingency in the 
first place of her ever reaching Montréal ; and, secondly, of her 
<3harterers being ready to furnish her with a cargo in accord- 
ance with their agreement ; and, lastly, whether she would 
accomplish the homeward voyage and eam her freight ; but 
the court of admiralty held that, notwithstanding auch con- 
tingencies, the loss of the profit Sfrom the charter, by reason 
of the collision, was so direct .apid -certain that the guilty party 
was chargeable for the loss thus sustained from his négli- 
gence. , > 

Where the vessel was sunk, and became a total loss» this 
principle has not always received the approval of the Engli^h 
admiralty court. In 1849, in 3 W. Kob. 164, {The Colambua,) 
Dr. Luéhiiigton said : "Suppose, for instanue, that this ves- 
sel had beeu au .East Indiâman, bound on her outward voy- 
«-ge to. the East Iùdie8,'with a valuable cargo on board, for 
•the trausportiition of whichi'not'Only would the owners bp 
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entitled to a large amount of freight, but the master might 
be entitled to considérable contingent profits from the allow- 
ances made to him upon such a voyage. Could this court take 
upon itself to décide upon the amount of thèse contingencies, 
and to decree the payment Of the same, in addition to the pay- 
ment of the f ull value of the ship ? I am clearly of the opinion 
that it could not. The true rule of law in such a case would, 
I conceive, be this, namely : to calculate the value of the prop- 
erty destroyed at the time of the loss, and to pay it to the 
owners as a fuU indemnité to them for ail that may hâve 
happened, without entering for a moment into any other con- 
sidération. If the principle to the contrary, contended for by 
the owners of the smaok in this case, were once admitted, I 
see no limit, in its application, to the difficulties which would 
be enforced upon the court. It would extend to almost end- 
less ramifications, and in every case I might be called upon 
to détermine, not only the value of the ship, but the profits 
to be derived on the voyage in which she might be engaged, 
and, indeed, even to those of the return voyage, which might 
be said to hâve been defeated by the collision." In this case 
the court only allowed the value of the ship, and denied the 
claim of the master for the wàges or average profits he would 
hâve earned from time of collision, 1 Parsons on Ship. & 
Adm. 540, 541, note. Notwithstanding this positive lan- 
guage of one of the most learned among the judges of the 
high court of admiralty, it is found that, in some instances, 
that court has not conformed to thèse views. 

In the Betsey Carnes, 2 Hagg. 28, a smack was run down 
through négligence, while engaged in rendering salvage serv- 
ice to another vessel, and Lord Stowell allowed, in addition 
to the value of the smack, damages for the loss of the ex- 
pectéd salvage reward. See, also, The Yorkshireman, 2 Hagg. 
30, note. 

In 1860, The Canada, Lushington, 584, was decided. That 
vessel was carrying cargo from Cadiz to St. Johns, under a 
charter to carry timber from Québec to England. She was 
totally lost by a collision on the voyage to St. Johns. The 
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owners obtaîned a ]'udgment in the court of admiralty, and 
the damages were referred to the registrar and merchants. 
The registrar, in his reasons annexed to bis report, atated: 
"The principle which hâs always govemed our décisions in 
cases of thia description is to allow the gross freight, less the 
charges which would hâve heen, necessarily inourred in car- 
rying such freight, and which were saved to the owners by 
the accident. " 

The admiralty courts in this country do not recogùize the 
distinction between cases of total and partial loss in fixing the 
damages caused by a collision, but in both cases they allow, 
as part of the damages, the net freight whioh the ship at the 
time of her loss was in proeess of eaming. In The Rebeeca, 
1 B. & H. 356, Judge Betts allowed damages to the full value 
of the vessel and freight, although she was a total loss. In 
2 Ben. 228, which was a case of total loss, Blatchford, G. J., 
says : "The vessel having been in the act of eaming freight, 
the freight which she was thus in the act of eaming and was lost 
by collision is allowed as a just measure of compensation." 
In support of this, he cites The OazeUe, 2 Wm. Kob. 279, 
and WiUiamson v. Barrett, 13 How. 101, neither of which 
were cases of total loss, as the injured vessel was repaired. 
The learned judge also refers to one of his own décisions, 
{The Heroine, 1 Ben. 227,) in which he says: "Upon the 
well-settled principle of aUowing to the injured party as dam- 
ages, in cases of collision, an indemnity to the estent of the 
loss sustained, the freight which the injured vessel was in the 
act of eaming and bas lost, is allowed as a just measure of 
compensation, but this must be net and not gross freight." 
In that case the libel claimed for the loss of the vessel, but 
the report does not show whether she was or not a total loss- 

The question hère presented was before the suprême court 
of the United States in The Baltimore, 8 WaU. 386. Judge 
Clifford there states as the rule: "If the vessel of the libel- 
lant is totally lost, the rule of damage is the market value of 
the vessel at the time of her destruction. AUowance for freight 
is made in such case, reckoning the gross freight, less the 
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charges, which would necessarilyfaave been incurred in eam- 
ing the same, and which were saved to the owner by the acci- 
dent, tôgether with interest on the same from the date of the 
probable termination of the voyage;" referring to and adopt- 
ing the rule as stated by the registrar in The Canada, before 
cited.- The Gayuga, 14 Wall. 278; 4 Fbd. Eep. 928. Resti- 
tutio in, iittegrum being the rule in cases of this nature, and 
the wrong-doer, by the weight of authority, being held to make 
good ail the damages sustained by reason of hia îault, whether 
th€ loss of the ship was total or partial, in the opinion ofthe 
court, the net profits which the libellants woiiH hâve realized 
from the agreemént for her employment, for the season under 
wMeh she was mailing, were properly allowed by tlie assessor 
as part' of the damages. This contract was obligatory on 
both parties, according to the report of the assessor and the 
additional testimony, and neither party could refuse to com- 
plète itwithout subjecting himself to a claim for damages. 
The rtspoH'finds "it was a profitable contract for the Hope to 
thé estent of $460," if she had not been prevented from eam- 
ing it bytbe wrong-doingof the Freddie L. Porter. The case, 
therefofe, is within the principle of The Canada and The Con- 
sett, arçd the claim for the net profits of the contract for em- 
ployment for the season was rightfully allowed. 

The only distinction between thèse cases and the présent, 
waiving the question of total or partial loss, is that hère the 
hiring ofthe Hope was for a fixed term of time instead of her 
being cbartered for a single trip. This contract she had en- 
tered upon and in part completed; nearly one-half of the 
timè of her employment had expired, and she was in the per- 
formance of it at the time of her destruction, while in the 
other caseS" the vessel was at the time of the loss sailing on 
an intermediate voyage to a port of destination, where her 
charter was to commence, and she was to receive a cargo in 
accordance with her charter. In the opinion of the court, 
this différence does not afford any support to the claim of the 
schooner that the right to recover for the loss of freight is too 
remote and contingent to be allowed, but rather tends to sua- 
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tain the claiiJi of the libellante, as the Hopé was eailîng 
under thé côntract and earning thefreight stipulated at the 
time of-her destractioû. ' 

The libellants dbject to thô sum of $950 allovred by the 
assessor as the value of the vessel. The testimony produced 
on this point before the assessor accompanies his report. It 
is sufficient to remark, thàt the usual conflict upon the valée 
of a lost vessel exists; the estimâtes on the One side and th* 
other varying from $750 to' $2,600. The àssesBOr is a maà 
of large expérience in such affairs, and no man in this state 
is better qualified to judge of sùch property. He bas been a 
ship-master for many years, and of late a ship-broker and 
ïûarine insuranee agent, and has had great expérience as an 
average adjuster and appraiser of vessels. ■ He stated to the 
court that he had had some acquaintance with vessels of the 
description of the Hope and of their value. The court is 
satisfied with the vaine he has placed upon this vessel, and 
fais report is therefore accepted and ail objections are ovei'- 
ruled. 



EosENTHAL V. The Babk Dib Gabtenlatibè, etc. 
(District Court, S. D. Nm York. October 15, 1880.) 

1. Makitisce Lien— Clothing Fdsnibhed Sbambn. 

Clothing furnished seamen do not become a lien upon the vessel, 
unless needed by the seamen, and esaential to the prosecution of the 
voyage. 

2. WAGBis — Collusion with Masteb to Chbat Seamen. 

A party coUuding with a master to cheat seamen out of a part of 
their wages, or to induce them to apply their wages in anticipation 
of payment to any purpose, not shown to be for their own good, teill 
receive no relief in a court of admiralty. — [Ed. 

In Admiralty. 

W. B. Beebe, for libellant, 

Hill, Wing é Shoudy, for claimants. 
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Choate, D. J. This is a libel brought against a foreign 
vessel to recover the priée of certain clothing furnished to two 
of the crew while the vessel was lying in this port. The libel 
allèges that the vessel was " in need of materials and sup- 
plies, whereupon the libellant, at the request of her master, 
did furnish to and for the said vessel wearing apparel for the 
ship's slop chest, and clothing and materials for her crew, 
amounting in value to $65.50, whioh sum said master prom- 
ised and agreed to pay;" that they were "furnished on the 
crédit of the vessel, and beoame a lien thereon." The testi- 
mony on the part of the libellant tends to show the foUowing 
facts : The vessel was in Brooldyn, discharging or about to 
discharge her cargo, when the libellant, a clothier, sent a man 
whom he employed, among other things, for soliciting busi- 
ness, to the vessel. This man saw the captain, and asked 
him if he could supply the saUors with clothing. The captain 
said he could if he would allow him, the captain, 10 per cent., 
and the captain said that he could supply each of the 
men to the amount of $50; that they had been on board a 
good while, and had plenty of money coming to them. The 
man agreed to pay the captain 10 per cent., and the captain 
said he would be responsible for the bills. Thereupon the 
man went among the sailors and asked them if they wanted 
clothing. Two of them said they did, but they had no money. 
The man went aft with them to the captain, who said they 
could hâve it to the amount of $50 apiece. Then the two 
sailors went with libellant's man to his store and selected 
clothing to the amount, together, of $55.50, which was sent 
the next day to the vessel and delivered to the captain, who 
gave it to the sailors. 

At the time of the delivery the captain promised to pay 
the bill when the cargo was out. The libellant called on the 
captain several times for payment, but was put ofif on the 
pretext that he had not received his freight. He also told the 
libellant that the vessel was coming over to New York, where 
he should charter her for Valparaiso. Einally, the captain 
said he would pay the bill if the libellant would allow him 30 
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per cent., înstead of 10, which libellant refused to do. The 
money not being paid, and before the vessel went to sea, she 
■was libelled in this suit. The master, who was examined 
before leaving port, denied having purchased anything of the 
libellant. His déposition was taken before the libellant and 
his man testified, and claimants hâve had no opportunity to 
examine him in respect to the alleged conversations testified 
to by them. The proof on the part of the libellant is from 
the testimony of the libellant himself and his man. 

Assuming the truthfulness of the libellant's witnesses, it is 
plain that the goods are not proved to be necessaries furnished 
to the vessel, and on its crédit, for which the maritime law 
gives a lien. Necessary clothing for seamen may, of course, 
be as much necessary for the ship and for the successfnl 
prosecution of the voyage as food for the crew. But such is 
not proved in respect to the clothing furnished by the libel- 
lant. It appears by the déclarations of the master testified 
to that the vessel had completed her voyage and was heredis- 
charging her cargo. Nothing appears with certainty as to 
any further voyage, except that she was hère to be chartered 
for another voyage, but that she had not yet been chartered. 
Whether thèse seamen had shipped on terms binding them to 
serve on such further voyage or 'not is not shown. It is not, 
therefore, proved that they were any part of her crew in such 
sensé that the f urnishing of clothing to them could in any way 
be the furnishing of necessaries to the ship. Moreover, the 
proof falls short of establishing the essential fact that the 
sailors really needed the clothing. No safe inference of that 
fact can be drawn from the cireumstance that upon the solic- 
itation of the libellant they said they needed the clothing; 
and the improper and illpgal agreement of the master, in stip- 
ulating for a percentage on the bills to be paid to himself, 
takes from the cireumstance of his assenting to their being 
supplied any possible inference that might be otherwise 
drawn therefrom, that what the master has himself ordered 
in the due course of his employment, being within the class 
of proper ship's supplies, should prima fade, as against the 
ownere, be deemed necessaries. 
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It is urged tlikt the furnishing of thèse clothes may be re- 
garded as a mode of advaricing money to pay tlie wages of the 
cre\?;' But to thisthere are several answers: First, the 
suit is not brought for advances to the ship to pay wages. 
Secondly, the master is not shown to hâve been in want of 
money for this purpose. The contrary appears, and was 
known to the libellant; he was told there was freight money 
coming sufficient for the purpose. Thirdly, a party côUuding 
"with a master to cheat the seamen ont of a part of their wages, 
or to induce them to apply their wages in anticipation of pay- 
ment to any purpose not shown to be for their own good, will 
reçoive no relief in a court of admirai ty. Of course, after 
they are paid their wages they can expend the mbndy as they 
like ; but payment in anything else than money, though with 
their consent, will be most rigidly scrutinized, and must be 
clearly shown to be proper and équivalent to the payment of 
the money itself to them. 

Libel dismissedj with costs. 



Kanb ». Penney and others. 
[District Court, S. D. New York. , 1880.) 

1. DbMTTBBAQB — DeMTBBT of CoAIi BT Caiial-Boat8. 

Hdd, upon the proofs, (1) that Peck's dock was not the usual place 
for delivery of coal by canal-boats at Haverstraw ; (2) that the con- 
signées did not accept the coal at Peck's dock ; (3) that the delay in 
getting to the place of discharge was not caused by the insufflciency 
of the respondent's dock, or by any obstacle they threw in the way. — 
[Ed. 

F. A . Wilcox, for libellant. 

A. B. Conger, for respondents. 

Choate, D. J. This is a suit for demurrage brought by the 
owner'and master of a canal-boat. Thé canal-boat carried a 
cargo of coal from Hoboken to Haverstraw, under a bill of 
lading, by the terms of which the coal was to be delivered to 
thèse respondents, the consignées, "along-side." No other 
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désignation of tbe place of deliyery was 3xiade before her 
arrivai. On her arrivai at Haverstraw the boat was left by 
the tug, in whosè tow she was, and was made fast at à pier 
called Peck's do,ck, at which it is ùsual for canal-boats to be left 
by tugs; there not bôing depth of water enough atôthét docks 
in Haverstraw for the tugs to land cànal-boats at thém directly. 
Three points are made by the libellant to charge the respond- 
ents with démarrage for the delay subséquent to arrival^at 
Peck's dock — First, that the arrivai of the canal-boat af 
Peck's dock and notice to the consignées was a compliance 
with the bill oflading; secomiiy, that if not Bo, the con- 
signées accepted her at that place; &D.à,thircUy, that if the 
consignées had the right to designate the dock at which she 
should deliver, and did designate their own dock, the delay 
wis owing to: the insuffioieney of theiir dock and the waiit of 
water there caused bythsir own fault. 

1. Peck's dock, upon the proofs, is not the iaflual placé for 
delivery of coal by canal-boats at Haverstraw. It is a private 
dock, and the place where boats can lie for discharge was in- 
accessible to the consignées by reason of the dock being 
covered by railroad tracks so laid that wagons cannot reaich 
the end of the pier. The consignées had no right there. The 
consignées had a dock of their own, at which they often 
receive coal, accessible at ordinary high tide for canal-boats of 
the draught of this one. 

2. The consignées did not accept the coal at Peck's dock. 
On the contrary, the évidence shows that the libellant engaged 
a tug to tow the boat to respondents' dock, and agreed with the 
captain of the tug to pay for the towage by giving him an 
order on the consignées for its payment ont of the freight 
which they were to pay. This shows that he acquiesced in 
the désignation of the respondents' dock as the place of dis- 
charge. 

3. The libellant's boat failed to reach the respondents' dock 
mainly through insufficiency of water, caused by a long course 
of prevailing westerly winds, which kept the tide down. At or- 
dinary high tide there was water enough, but from the six- 
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teenth of December, 1877, to the twenty-ninth of December, 
it was found impossible to reaoh the dock from this cause, 
and also, a part of the time, on account of ice formed about 
the boat. The respondents did ail they could, meanwhile, to 
assist the libellant in overcoming the difi&oulty, and about 
the twenty-fourth day of December they obtained permission 
of a steam-boat company, owners of an adjoining pier, to 
hâve the coal landed there ; and this was done at considér- 
able additional expense to the respondents in receiving the 
coal. 

Upon the proof, I think the delay in getting to the place 
of discharge, was not caused by the insufficiency of the repond- 
ents' dock, or any obstacle they threw in the way. There 
is a great èonfliot in the testimony of the parties, but the 
libellant is, on material points, so contradieted as virtually 
to be discredited, Upon settlement of his freight bill the 
libellant brought up the subject of a daim for demurrage, 
but, upon the suggestion by respondents of the extra expensè 
they had been at, the claim appears to hâve been waived or 
abandoned, but afterwarda this suit was brought. 

Xiibel dismissed. 
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Andbbws and others ». Smith and others. 

{Oireuit Court, D. Vermont. February 22, 1881.) 

1. Jdribdiction— Btatb astd Fédéral Courts— Comitt—Reokivess— 
mobtqaob tbtrstebb — accounting. 

In a suit by the flrst-mortgage bondholders of the Vènnont Central 
Raiiroad againgt the mortgage trustées, for holding said trustées ac- 
countable for moneys alleged to hâve been taken by them from the trust 
funds in their hands in violation of their trust, the défendants pleaded 
that during the period of the accounting called for they had been 
in possession of thfr raiiroad as i^ceivets or offlcers of the court of 
chancery of Franklin county, Vermont, and, as such receivers, had 
already rendered an account to said court of chancery for the snms 
claimed in this suit, and so they could not be held chargeable^ there- 
for in any proceeding for that purpose in this court; or that if they 
were otherwise so cbargeable, yet as the same subject-matter was 
previously before the state court for adjudication, this court should 
dismiss the plaintiffs' bill, out of comity towards the state court. The 
défendants also contended that if théy had ceased to be receivers of 
the state court prier to the origin of the demand in suit, yet no order 
for discharging them as receivers had ever been entered in the state 
court, and that this court should still regard them as o^oial receivers 
of the state court. Bdd, that the reeeivership formerly existing in 
thè state court had practically ceased prior to the period covered by 
the accounting claimed in this case, and that the state court had so 
determined, and that, as the parties themselves had brought the 
reeeivership to a close by their own acts, no formai entry in court of 
such discharge was necessary, and that, as the parties to the proceed- 
ing in the state court were not the same as the parties in this case, 
the pendency of such proceedings would be no bar to this suit. Alto 
hdd, that the rule of comity towards the state court could not operate 
to deprive this court of its own rightful iurisdiction. 

. In Equity. Demurrer and plea to jurisdiction. 

W. G. Shaw and F. A. Brooks, for plaintiffs. 

B. F. Fiâfield and L. P. Poland, for défendants. 

Whbeler, D. J. The défendants, citizena of Vermont, are 
trustées and représentatives of trustées under the first mort- 
gage of the Vermont Central Raiiroad, who hâve been in pos- 
session, after a default of payment, of that and the Vermont 
& Canada Eailroad, (subject to a prior lien upon the income 
of both roads,) to secure the payment of rent to the Vermont 
& Canada Eailroad Company. 

The orators, citizens of Massachusetts, are holders and 

v.5,no.l0— 53 
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owners of the first mortgage bonds, and bring this bill, alleg- 
ing in substance that the défendants, as such trustées, hâve 
received from the income of the roads large sums of money, 
— at one time $56,000, and at another $50,000, — aftersatis- 
fying ail prier claims for rènt; and at still other times $210,- 
000 more than enough to pay the rent, which they hâve ap- 
plied to their own uses and to other purposes, and havefailed 
to pay over to the bondholders, to whom the money belongs. 

The défendants who are représentatives of Joseph Clark, 
deceased, hâve demurred to the bill because the Vermont & 
Canada Eailroad Company, as prior lienholder upon the funds, 
and the subséquent lienholdeTs are net made parties. The 
other défendants hâve pleaded the pendency of proceedings 
in a court of ohancery of the state to the jurisdiction of this 
court. The orators hâve set the plea down for argument, and 
the cause has been heard upon the demurrer and plea. 

The proceedings in the court of chancery vrere brought to 
enforce the lien for rent, and resulted in the appointment of 
thèse trustées of the first mortgage, while so in possession, 
receivers to raise funds to pay o£E the rent before applying 
the income to thèse mortgage bonds. Afterwards an agree- 
ment was made between the parties changing the basîs of the 
rent, and providing for certain things to be done and spécifie 
payments to be made, and that then the trustées should pay, 
first, the rent ; second, the first mortgage bonds ; third, the 
second mortgage bonds, and then the mortgagor; and that 
there should be a decree in the cauee to be binding on ail 
parties in interest in both roads. A decree was made ac- 
cordingly, founded on this consent, but which went further 
than the agreement, and provided also for a settlement of 
the accounts of the trustées and receivers by a committee of 
bondholders, and (on objection) by the court, and that the 
cause should be retained in court, with liberty to the parties 
to apply to the court for further orders therein as they might 
be advised. It was while the trustées were in possession 
under this arrangement that the trustées received the money 
sought by the orators. Afterwards they were, at their owri 
request, discharged from the possession of the property by an 
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Ordèr of court, placing ifc in other hands, which provided for 
the settlement of their accounts, and that they should remaiii 
fenljjeet to the Order and protection of the court until their 
accounts should be settled. An account has.been taken by 
masters of that court of ail their receipts and expenditure's 
while 80 in possession of the roads and property, which 
includes ail the items claimed by the orators, and which is 
now pending in that court. 

Important questions concerning the jurisdiction of the state 
court and this court arise upon thèse pleadings, and their 
considération has been approached with such care, examîna- 
tion, and circumspection as their gravity has seemed to 
demand. The jurisdiction of the two courts as to thèse mat- 
ters is concurrent, as is expressly provided by the law of con- 
gress providing for this court, and which on this subject is 
paramount. U. S. Eev. St. § 629; Act of March 3, 1875, § 
1; 18 U. S. St. at Large, 470. 

In creating the circuit courts and providing for their juris- 
diction care has always been taken to prevent any conflict 
between them and state courts, and generally the courts them- 
selves bave been diligent each to so keep within the prescribed 
bounds that there should be no appearance even of interfér- 
ence by one with the other. To that end, when either court 
has, by its process oï its officers, taken any property or sub- 
ject of litigation into its custody, the other has carefuUy 
refrained from interfering with the custody or the litigation 
in which it was taken. When one court has possession the 
other will not take any proceedings which will interfère with 
the possession, and when one has cognizance of any litiga- 
tion the other will not take cognizance of the same litigation. 
Stanton v. Embrey, 93 U. S. 548, cited for the orator to the 
eontrary of this, was not in the same state with the state 
court, and therefore did not corne within the provision as to 
concurrent jurisdiction; and Cook v. Burnley, 11 Wall. 668, 
was not between the same parties as the suit in the state court. 

It is the interférence with the possession of another court 
whieh would ensue, that prevents taking jurisdiction in that 
class of cases ; and the pendency of the same identical con 
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troversy in another court of concurrent jurisdiction that pre- 
vents it in the other. Eeceivership, or other possession of 
the court, is not in the way, unless interférence with it would 
be led to. Neither is the pendency of other litigation, unless 
it is identical as to subject and parties. 

An examination of some of the most prominent cases upon 
thèse subjects shows thèse distinctions : 

In Slocum v. Mayherry, 2 Wheat. 1, it was held that prop- 
erty seized by custom officers could not be replevied by pro- 
cess from a state court. 

In Harris v. Dennie, S Pet. 292, that goods in like situation 
could not be attached upon such process. 

In Hogan v. Lucan, 10 Pet. 400, that property in custody 
of a state sheriff could not be taken by a United States mar- 
shal. 

In Wisiveli v. Sampson, 14 How. 52, that property in the 
hands of a reeeiver of a state court could not be levied upon 
by the United States marshal in behalf of a judgment creditor. 

In Taylor v. Garyl, 20 How. 583, that a vessel in custody 
under proceedings of foreign attachment in a state court 
could not be taken by the marshal under process iu admi- 
ralty from a United States district court. 

Still, in Buck v. Colbath, 3 Wall. 334, it was held that the 
principles of thèse cases did not prevent maintaining a suit 
in a state court, in favor of the owner of property, against 
a United States marshal for attaching it as the property of 
another on process from a United States circuit court. Mr. 
Justice Miller, in delivering the opinioîi of the court, said it 
was "a principle which is essential to the dignity and just 
authority of every court, and to the comity which should reg- 
ulate the relations between ail courts of concurrent jurisdic- 
tion." . "This principle, however, bas its limitations ; or, rather, 
its just définition is to be attended to. It is only when prop- 
erty is in possession of the court, either actually or construct- 
ively, that the court is bound or professes to protect that 
possession from the process of other courts." 

The property out of which this litigation arises is not now 
in the possession of the défendants, either as receivers of 
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a court or otherwise; that possession has been changed to 
other hands, as the pleadings show. Neither is the suit such 
an one as would affeet the possession of the property in any 
way. It is merely a suit in personam for an account of 
moneys. Still, the property from which thèse moneys arose 
was for a time in the hands of the défendants, as reeeivers of 
the state court, for the purpose of raising fonds to be applied 
under the direction of that court. As such reeeivers, they 
were officers of the court; their possession was the posses- 
sion of the court ; the f unds realized were to be paid into the 
court, or disposed of under the direction of the court; and 
this jurisdiction over the reeeivers, the property, and the 
funds necessarily drew to it the décision of every question 
concerning the reeeivers in that capacity, the possession of 
the property during that time, and the disposition of the funds 
realized. Anon. 6 Ves. 287; Angel v. Smith, 9 Ves. 335; 
Booth V. Clark, 17 How. 322. 

So, if this receivership covered the period of the account- 
ing now sought, that court has the claim of the orators to 
the funds realized pending before it, that litigation is so far 
identical with this litigation hère, and that court, and not 
this, has jurisdiction of it. In Peck v. Jenness, 7 How. 612, 
Mr. Justice Grier said: "It is a doctrine of law too long 
established to require citation of authorities that when a 
court has jurisdiction it has a right to décide every question 
which occurs in the cause, and, whether its décision be correct 
or otherwise, its judgment, till reversed, is regarded as bind- 
ing in every other court." 

The counsel for the orators insist that the receivership did 
not continue after the compromise, agreoment, and decree, 
so as to cover the period in question, and that there was no 
proceeding pending in the state court during that time which 
would involve this question between the bondholders and 
their trustées; and the counsel for the défendants insist that 
there was such a judicial administration of this property 
during ail that time as to involve this claim of the orators, 
and preclude the jurisdiction of ail other courts. The déter- 
mination of this question dépends upon the true construction 



838 FEDERAL EEPORÏER. 

to be given to the proeeedings of the court, their scope and 
effect. Thèse proeeedings hâve been twice before the high- 
est court of the state for construction as to their effect 
upon the receivership, and as they are state proeeedings, 
under state laws, the interprétation of them by the state 
court ought to control. But counsel do not agrée as to what 
the construction was at either time, in ail respects. CarefuI 
attention bas been given to thèse cases in order to foUow 
them as to the construction put upon thèse proeeedings, so 
far as one bas been given. 

The Central Vermont Eailroad Company, a corporation 
created by the législature of the state, with express power, 
among others, "temporarily to operate said roads, subject to 
the oïder of the court, in the case of the Vermont & Canada 
Eailroad Company and others against the Vermont Central 
Eailroad Company and others, pending in Franklin county 
in ehancery," by order of that court, succeeded the defend- 
a^nts in the possession and management of the roads, and 
applied to the court by pétition in that cause for leave to sell 
the roads and property for the payment of trust debts eon- 
traeted by the défendants, elaiming that they were receiver- 
ship debts, chargeable as such as a first lien upon the prop- 
erty. The pétition was denied, and that décision on appeal 
was affirmed. F. & C. R. Co. v. V. G. B. Go. 50 Vt. 500. 

The court, after an elaborate examination of ail the pro- 
eeedings, and authorities bearing upon them, appears to hâve 
beld, that, after the compromise agreement and deeree, the 
relations between the parties towards the property, in respect 
to its managment, became changed so that a management 
for the parties through their own agreement took the place 
of a management by order of court. 

In the opinion of the court, Barrett, J., speaking of the 
compromise deeree, said : "It was devised and put in form 
as the outcome of the mind and will of the parties as the 
mode of consummating into validity a mutual arrangement 
by the parties as to their respective rights and interests, and 
as to the mode and means by which the property was to be 
held and used in serving and satisfying those rights and 
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iuterests. That decree adopted what had been oreated by 
the court as a receiverehip, as known and warranted by the 
law; but the administration of it was net left to the judicial 
judgment and direction of the. court under the law authoriz- 
ing and governing a receivership known to the law as such. 
Instead thereof , the parties enacted a code ex contractu for 
the administration of the property, and provided ex contractu 
that there should be the formality as of a decree supervening 
thereupon. Since that the administration bas proceeded in 
pursuance of that fact, and of that formality, practically an 
administration by the agreement of leading real and repré- 
sentative persons and parties." 

In Langdon v. F, é C. R. Co. â bill was afterwards brought 
by thèse security holders for the purpose of aseertaining 
the priority of the debts, with référence to security upon 
the property as receivership debts. After another very elab- 
orate and exhaustive examination of thèse proceedings, it 
appears to bave been determined that, as the lessor, as holder 
of the lien for rent, and the first mortgage bondholders and 
other security holders, suffered the persons in possession 
to be held out as receivers, acting under the authority of the 
court, and as such authorized to contraet theso debts, those 
who advanced money upon the faith of that authority would 
bave a right to the same priority that regular receivership 
debts would bave created. Royce, J., in delivering the opinion 
of the court, (pamphlet, page 51,) said: "The rights and lia- 
bilities of the parties are not dépendent upon the rules of 
law as understood and administered in a strict receivership. 
The Vermont & Canada Eailroad Company bas so conducted 
that it is estopped from denying that the acts of the receivers, 
while acting as such, are as binding upon it as the acts of 
strict receivers would bave been; hence the payment of the 
rent claim of the Vermont & Canada Eailroad Company must 
be postponed to the payment of the bonds issued by the re- 
ceivers. As between the hona-fide holders of the bonds so 
issued, and those that bave been received in exchange for 
them, and the Yermont Central Eailroad Company, the mort- 
gage bondholders, and the Vermont & Canada Eailroad Com- 
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pany, the former hâve the superior right, and must be first 
paid." Purther on the court said that it did not intend to 
overrule the former décision of the court, but had built upon 
the foundation there laid. 

Thèse cases do not settle definitely whether, in the opinion 
of the state court, the proceedings hâve so drawn the litiga- 
tion in respect to the property into the court of chancery as 
to exclude ail other courts. To exclude other courts that 
court should be so administering the property, by virtue of 
its prérogative and functions as a court, as to draw the con- 
trol of the property and its avails to the court as such, and 
to make the décision of questions respecting it necessary in 
order to award it to the rightful claimant and put it ont of 
court. Thèse cases tend strongly in the direction that there 
■was not such an administration as this, and eertainly fall far 
short of showing that there was. 

The compromise agreement itself did not provide for any 
further proceedings in court beyond such a decree in the 
pending cause as should render the agreement légal and 
binding on ail parties interested in the roads. The pétition 
on which the decree was made did not purport to be for any- 
thing further than carrying out the agreement. The decree 
was founded upon the consent contained in the agreement, 
the want of objection by parties appearing, and the default 
of those not appearing. It provided for the settling the 
accounts of the trustées and receivers by a committee of 
bondholders, and, on objection, afterwards by the court; and 
that the cause should be continued on the docket of the court, 
with liberty to any party to apply to the court, from time to 
time, for further orders in the premises, as he or it might be 
advised. There was no judgment of the court beyond the 
consent, and this part of the decree had no consent to rest 
upon, other than that of those who participated in making it 
ready for the signature of the chancellor. The putting the 
agreement in the form of a decree added nothing to the force 
and effect which the agreement would otherwise hâve. F. é 
G. R. Co. V. F. C. R. Go. 50 Vt. 500. 

This agreement, standing on its own évidence, or so authen- 
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ticated, would confer no power upon the court, as such, to take 
jurisdiction of questions arising under it, -without original 
proceedings in rogular course. Myers v. Johnston, Sup. Court 
Ala. cited 50 Vt. 671, and other cases there cited and ap- 
proved. So jurisdiction of the court of chancery over the lit- 
igation in this cause cannot be made ont from that pro- 
vision in the decree alone. Proceedings hâve been carried 
forward in that cause under that provision in that decree, and 
doubtless ail who may hâve participated in those proceedings 
are bound by the results of them, and perhaps those taking 
part in the proceedings still pending hâve no right to seek 
any other jurisdiction for relief touching the same matters. 
But thèse orators do not appear, either from the allégations 
of the plea or by the proceedings themselves, to hâve ever 
become parties to thèse proceedings. That the state court 
may hâve jurisdiction of some ôf the parties to this suit, con- 
cerning the property involved, for some purposes, would not 
necessarily exclude this court from cognizance of the same 
parties in a suit relating to the same property for other pur- 
poses. This is not contrary to Mallett v. Dexter, 1 Curtis, 
178, cited for the défendants, andis in accordance withmany 
other cases. In that case the accounts of an adœinistrator 
were pending in the state court which appointed him. The 
plaintiffs there brought that Mil in the fédéral circuit court to 
settle the same accounts for the same purpose. Jurisdiction 
by the fédéral court was denied because of that identity. 

In Erwin v. Emery, 7 How. 172, while an estate was in 
process of settlement in a state court, proceedings to foreclose 
a mortgage upon it were taken in the fédéral circuit court. 
Objection was made that the state court had ârst acquired 
jurisdiction over the property, and ail claims upon it, to the 
exclusion of the other court ; but the objection was overruled. 

In Suydam v. Broadnax, 14 Pet. 67, it was held that pro- 
ceedings for the settlement of an insolvent estate, in a stat© 
probate court, before commissioners of which ail claims were 
by the state law to be proved, would not prevent a suit in 
favor of a claimant, a citizen of another state, against thé 
administrator in the circuit court of the United States, Mr. 
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Justice Wayue said, after stating the provisions of the judi- 
ciary act giving the circuit courts concurrent jurisdiction 
witb the state courts : "It was certa,inly intended to give to 
suitors having a right to sue in the circuit court remédies co- 
extensive with those rights. Thèse remédies would not be so 
if any proceedings under any act of a state législature to which 
a plaintif was not a party, exempting a person of such state 
from suit, could be pleaded to abate a suit in the circuit court." 

In Union Bank v. Jolly, 18 How. 503, the same was held 
as to a claimant who had brought a bill to reach a residue 
of an estate remaining in the hands of the administrator for 
distribution, without proving bis claim before the commis- 
sioners. Green v. Creighton, 23 How. 90, was between two 
sets of administrators, and the pendency of proceedings in 
insolvency in the state court, upon the estate of which the 
défendants were administrators, was pleaded to the jurisdic- 
tion of the fédéral circuit court. The case was elaborately 
argued, and the previous cases were referred to and reviewed 
by the court. In conclusion, Mr. Justice Campbell said : 
"Thus it will be seen that under the décisions of this court 
a foreign créditer may establiah his debt in the courts of the 
United States against the représentatives of a décèdent, not- 
withstanding the local laws relative to the administration and 
settlement of insolvent estâtes, and that the court will inter- 
pose to arrest the distribution of any surplus among the heirs. " 

Shelhy v. Bacon,10 Hpw. 56, was in favor of a non-resident 
creditor against assignées of an insolvent debtor under the 
laws of Pennsylvania, who pleaded to the jurisdiction of the 
United States circuit court that the court of common pleas 
of the city and county of Philadelphia had ample power to 
enforce the trust in regard to the rights of ail parties claim- 
mg an interest therein ; that the défendants had at différent 
times filed their accounts, duly verified, of their receipts and 
disbursements, with the prothonotary of that court, which 
were sanctioned by the court ; and that under its direction 
they had invested large sums of money to await the resuit of 
pending litigations. This çlea was set down for argument, 
and passed to the suprême , court on a certificate of division, 
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where it was overruled. Mr. Justice McLean, in deliverisg 
the opinion of the court, afterstating some defeèts in the plea 
in setting ont the proceedings in the state court, said: "But 
if the plea had been perfect in this respect it would net fol- 
low that the complainant could not invoke the iurisdiction of 
the circuit court. He, being a non-resident, has his option 
to bring his suit in that court, unless he has submitted, or is 
made a party in some form to the spécial -jurisâiction of the 
court of common pleas." "No suit seoms to be pending'in 
the common pleas. The action of the assignées appears to 
be voluntary, for their own justification, and not in obédi- 
ence to the order of the court. By the statute any person 
interested may, on application to the court, obtain a citation 
to the assignées to appear and answer. But this is nothing 
more than the ordinary exercise of a chancery power to coni- 
pel them to aocount." 

The situation of thèse défendants, as to accounting to the 
court of chancery, is very miich like that of those there as 
to accounting to -the court tbérë. When the compromise 
agreement was made the trustées were, as hais been before 
stated, in possession, and were also receivers to raise the rent 
due the lessor from the income. That agreement inade pro- 
vision for ail rent then due, and provided a ùéw basis for it 
thereafter, for certain spécifie payments, and for the appli- 
cation of the residue of the net income; and then that "ail 
claims and demanda between the parties hereto, not herein 
otherwise provided for, shail be waived and' abandbned, and 
no f urther claim or prôceeding shall be made or had in respect 
tliereto." The agreement was carried into effect, but the 
trustées were not otherwise formally discharged as receivers, 
and bècause they were not formally discharged it is said that 
the receivership continued. But a receiver is the hand of the 
court, and whatever property he holds is held for thé court. 
After that agreement there was no property left in the cus- 
tody of the court for a receiver to hâve. The parties had 
provided for the custody and disposition of the prOpeirty, and 
left nothing for the court to do about it. There was no oc- 
casion for the court to discTi'arge them, for the parties them- 
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selves had accomplished the discharge. ïïad any party 
insisted upon their continuing as receivers as against the 
bondholders, the request oould not well hâve been granted. 

In Davis v. Duke of Marlboroiigh, 2 Swanst. 113, a receiver 
of the rents of an estate to raise funds to keep down an an- 
nuity, on the acceptance by the annuitant of the price of the 
annuity, was refused to be continued at the request of other 
parties. R. Co. v. Soutier, 2 Wall. 510, is to the same effect. 

TJnless the court of chancery had jurisdiction of this mat- 
ter, because thèse funds were in the custody of that court, 
the accounting being had is not, upon any mode of procédure, 
to bind those not expresaly parties to it. Courts must act 
according to established modes of procédure in due course ; 
and outside of thèse modes their judgments and decrees are 
not binding as such. Windsor v. McVeigk, 93 U. S, 274. 

The original bill is the only proceeding, according to the 
established mode of procédure, affecting this part of the case 
in the court of chancery, and the scope of that bill did not 
include payment to the bondholders. F. é C. R. Co. v. V. 
C. R. Co. 50 Vt. 500. 

Thèse bondholders bring this bill against the défendants 
as their trustées,. alleging the receipt of moneys belonging to 
the bondholders not acoounted for to them. That they are ac- 
counting to some other person elswhere does not seem to be 
any good reason for not anawering this bill. 

The principal ground of demurrer appears to be that the 
lessor, the Vermont & Canada Eailroad Company, is not 
made a party to the bill. As the claim of the orators is now 
understood, there seems to be no ground for joining that 
party. The orators do not set up any claim in opposition to 
those of that company. They admit its prior right to the 
rent to the full extent, but set up that, after yielding to that 
right and satisfying it, thèse sums hâve remained in the 
hands of the trustées of the orators belonging to the orators, 
and they ask an accounting only for the amounts so remain- 
ing. The case in this respect, as well as in some others, is 
like Payne v. Hook, 7 Wall. 425, where a non-resident dis- 
tributee of an estate brought a bill in the circuit court of the 
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United' States against an administrator for an account of the 
assets and payment of her ehare, ■without making other dis- 
tributees parties. The bill was demurred to for that cause, 
and also beeause that, by the laws of the state, ail such mat- 
ters were required to be settled in the probate courts of the 
state where the administration was being had. The circuit 
court dismissed the bill, the oratrix appealed, and the decree 
■was reversed. On this point Mr. Justice Davis said : "It can 
never be indispensable to make défendants of those against 
whom nothing is alleged, and of whom no relief is asked." 

This court ha? been urged, with much persuasiveness, not 
to retain this bill, on account of a comity towards the state 
court beyond the effect of the plea. Such comity, if it exists, 
is not mentioned in the boobe treating upon this subject, so 
far as has been observed. The décisions referred to, and the 
language of the courts and judges stated, show that courts of 
one jurisdiction respect those of another jurisdiction, in taking 
cognizance of causes, only so far as not to interfère with them 
or their judgments. If they should withdraw from the bounds 
of their iurisdiction, and the others should do the same, there 
might be parties and cases in the spaoe between not reoog- 
nized by either. It can be no disrespect to either for the 
other to maintain its own jurisdiction, if it does no more. 
This court would not trench in the sliglitest degree upon the 
prérogatives of the state courts, for which it holds the highest 
respect. No décision which this court can make upon this 
case, either one way or the other, will do so. That court has 
no case between thèse bondholders and their trustées before 
it, so far as this case shows. It will bave no occasion to dé- 
cide whether the trustées or the bondholders are entitled to 
thèse moneys without the bondholders before it. This court 
has no one but the bondholders and the trustées, or their 
représentatives, before it, and upon this case will hâve no 
occasion to décide upon any question exeept between them. 
Thèse causes — one between the bondholders and their trustées, 
and the other between the trustées and still other persons — 
are quite distinct, and may well be pending in différent courts. 

Demurrer overruled and plea disallowed. 
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In re Pétition of Kellt ». The Eeceiveb of thb Gbeeh 
Bay & MiNN. E. Co. 

(Circuit Court, E. D. Wiseonsin. January, 1881.) 

1. Railkoads— Advancbs for CoKBTEUcxroii — Mobtgagb Bondhold- 

EISS. 

A claim for advances, made to a raiiway company for the purpose 
of completiiig the construction of thelr railroad, will be postponedin 
equity to the lien of the mortgagè bondholders, unless such advances 
were made in conséquence of the requests, promises, and acts of ail 
the bondholders. 

2. Samb— SixtMonths Rtjt.e— Sbtbkth Circuit. 

Under the "six-months rule" of the seventh circuit, such claim 
could not be enforced against a receiver wheré the same had accrued 
more than six monthg prior to his appointment, and the bondholders 
had not been estopped from disputing the claim by reason of their con- 
duct.— [Ed. 

In Equity. Démurrer to Intervening Pétition. 

E. H. Ellis and Firiches, Lynde é Miller, for petitioner. 

E. G. d W. G. Larned and T. Q. Case, for receiver. 

Dtbr, D. J. Thia is an intervening pétition by David M. 
Kelly, asking for the aïlowancô of a cliaim of nearly $300,- 
000 against the receiver of the Green Bay & Minnesota 
Eailxoad Company. The pétition is demurred to, and it is 
contended by tlie receiver that, upon the faets stated in the 
pétition, the petitiôner's claim cannot be recognized as one 
entitled to priority over the bondholders' mortgagè lien. 

The material allégations of the pétition are that in 1872 
the Làckawana Iroh & Coal Company of Pennsylvania loaned 
to the railway company $251,500, for which the latter com- 
pany gave to the iron and coal company its promissoiy note, 
payable February 20, 1873, and bearing intereet at 7 per 
cent, from November 20, 1872 ; that the loan was made for 
the purpose of enabling the railway company to complète the 
construction of the road from Fort Howard, Wiseonsin, to a 
point on the Mississippi river, opposite the city of Winona. 

It is -further allèged that, contemporaneously with the giv- 
ing of thfi note, the petitioner, at the request and in behalf 
of the railway company, and upon demand of the iron and 



IN ES KBIiLT. 847 

coal coiûpany, deposited wfth the last-nained company 
55,331 shares of the capital stock of the railway company as 
collatéral security to said loan, which stock was the propèrty 
of the petitioner, and exceeded in value the amount of the 
note and interest; and that: the petitioner was at the time 
the contracter of the railway company by whom the road was 
constructed ; that at the request of the railway company the 
petitioner paid from bis own personal funds, on the twentieth 
day of February, 1875, the fuU amount, principal and inter- 
est, then due on the note, namely, $293,038.11. It is alleged 
that this payment was made by petitioner for the benefit of 
the railway company and of the bondholders; and that he 
bas not been re-imbursed the money which be so advanced in 
payment of said note. ■ 

It is further alleged that long before this loan was effeeted, 
and at tbe time the same was .made, and ever since that 
time, the bondholders, at whose instance the receiver in the 
présent foreclosure action was appointed, were and bave been 
in the actual control and management of the affairs of thé 
railway company, through and by means of the directors and 
other of&cers of the company, as their agents nominaliy in 
control of the company and its officers, but actually under 
the control of the bondholders; and that the bondholders, 
who were also stockholders, authorized and directed the lôan 
to be made for the purpose of constructing said road, and 
also authorized .and directed the expenditure of the amount 
of the loan in construction of the" road, and that the eame 
was accordingly, with their knowledge and consent, expended 
in such construction. Further, that the iron and coal com- 
pany was a stockholder of the railway coinpany, and as such 
also knew that the money so loaned by it was to be and was 
actually expended in construction; and that such work of 
construction was done not only with. tbe consent and ap- 
provalof the iron and coal company, but at its request andby 
its direction. 

It is then alleged that the loan was absolutely neoessary 
for the completion of the road, and that without such loaii the 
road could not hâve been built, and the bonds of the railway 
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Company would hâve been of little or no value ; that the loan 
was effected for the purpose of giving value to the bonds 
and to the mortgages in suit ; that the bondholders, by meana 
of said loan, gave to the securities held by them their prin- 
cipal if not their entire value; and that by reason of the 
promises the petitioner bas a lien superior to the rights and 
equities of the bondholders, and that his claim to be re-im- 
bursed the amount advanced in taking up the note is a prior 
lien upon the raiiroad and other property of the railway Com- 
pany. 

It is further alleged that the trustée in the mortgages fore- 
closed in this action, and ail the bondholders and stockhold- 
ers of the railway company, had knowledge of the facts set 
forth in the pétition as they occurred, and especially of the 
fàcts and ciroumstances relative to the loan and the payment 
thereof by petitioner for the company, and that ail of said 
transactions took place with their fuU knowledge and consent. 

There is also a gênerai allégation that the présent action 
to foreclose the first and second mortgages upon the road ia 
a collusive one, and is prosecuted in fact for the benefit and 
under the management of those bondholders who hold and 
(Control a majority of the stock of the company, and for the 
pùrpose of avoiding payment of petitioner's claim. 

The prayer of the pétition is that an order may be entered 
establishing and allowing, as against the bondholders, the 
alleged right and claim of the petitioner to the sum of $293,- 
038.11, with interest, and direeting the receiver to pay the 
same oat of the earnings of the road, or, if such earnings 
shall not be sufficient for that purpose, then that petitioner's 
demand may be paid out of the proceeds of the sale of the 
mortgaged property before payment of any part of such pro- 
ceeds to the holders of bonds. The main points of the 
argument advanced in support of the pétition are that the 
moneys borrowed from the iron and coal company were 
used by the railway company to complète its unflnished 
road; that the loan was effected and the expenditure made 
at the request and under the direction of the bondholders, 
and that the new construction thereby accomplished gave 
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value to the bonds; that if the bondholders had taken pos- 
session of the road before this money was advanced and 
expended, their security would hâve been comparatively vâl- 
ueless ; that if there had been unfinished road in process of 
ccmstruction when the receiver took possession, the court 
could havé ordered him to complète the construction at the 
expense of the property and for the benefit of the bondholders ; 
and if the court could and woiild bave authorized the receiver 
so to act, it can now properly direct, and in justice to the 
petitioner should direct, that the advance which he made in 
taking up the obligation of the company, thus incurred for 
construction purposes, be made a charge upon the property 
superior to the mortgage liens. 

I hâve carefuUy examined the authorities cited on the argu- 
ment, and there is no doubt that, in the case of a railroad in 
the hands of a receiver appointed by the court, ciroumstances 
may exist requiring the expenditure of money hy the receiver 
for new or additional construction, and that in such ciroum- 
stances the court, for the purpose of further conserving the 
property and protecting the interests of bondholders, at their 
instance may direct such expenditure to be made. Since the 
exercise of such a power would be extraordinary, the necessity 
should be great, and the right of the court, under the cir- 
oumstances of the case, should be clear. Undoubtedly, also, 
before any légal proceedings are instituted by the bondholders 
or their trustée to make their security available, the bond- 
holders may exercise such control over the property, and may 
80 request and sanction the act of a third party in advancing 
money for the benefit of the property as to estop them from 
setting up their mortgage as a lien paramount to the claim of 
one who had thus acted on the faith of their request or direc- 
tion. The theory of the présent pétition evidently is that the 
alleged acts of the bondholders, in connection with the loan 
by the iron and coal company to the railway company, should 
be held to bave operated as an estoppel in pais, and that, 
therefore, they cannot now assert their mortgages as liens 
superior to the petitioner's alleged right in equity to charge 
the property with the payment of his advances. Since ail 

v.5,no.l0 — 54 
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expenditures by a railroad eompany for construction or per- 
manent improvement may enure more or less to the benefit of 
holders of its bonds, and since the effect of such an estoppel 
as bas been spoken of must be to displace the mortgage lien, 
it is clear that to create an estoppel a plain and undoubted 
case should be made. It is not sufBcient to say that some of 
the bondholders, or a majority of them, or such as hâve been 
most active and influential in promoting the concerns of the 
road, hâve done acts which as to them create a superior 
equity in f avor of a third party who has made advances ; for, 
in such case, the transaction would hâve to be regarded as 
one between individual bondholders and such third party. 
The mortgage lien as an entirety can only yield to such 
équitable claim when acts hâve been done which bind ail the 
bondholders because directed and sactioned by ail ; and I am 
inclined to the view that in the présent pétition the pleader 
intended to be understood as alleging that ail the bond- 
holders directed the loan from the iron and coal eompany to 
the railway eompany to be made. 

Although the pétition probably allèges enough to show that 
the bondholders approved and even requested and directed 
the original loan by the Eailway Company to be made for 
the purpose of new construction, and the moneys to be so 
expended, I am of the opinion that it is fatally defective for 
want of allégations to the eflfeot that the petitioner's personal 
connection with the transaction was the resuit of requests, 
directions, or promises of indemnity to him on the part of 
the bondholders. . The allégations in this behalf are that he 
was the contractor for the new construction, and that at the 
request of the railway eompany, and upon the demand of 
the iron and coal eompany, he deposited stock as collatéral to 
the loan, and that at the request ofthe railway eompany, which 
was unable to pay the note, he advanced for the eompany, and 
paid from his own personal means, the indebtedness repre- 
sented by the note. This is. the seope of the allégations in 
respect to the petitioner's personal connection with the trans- 
action. It is true, it is further stated that the payment was 
made for the benefit of the railwiiy eompany and for thehen. 
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èfit of the bondholders, who, it is alleged, haàthe management 
and control of the oompany to the extent before pointed out ; 
but itdoes not foUow, from the fact that the bondholders may 
havè authorized and requested the original loan to be made 
and the moneys to be expended, that the petitioner could, by 
the subséquent payment of thô debt for the accommodation 
of the Company, acquire an equity over then-existing mort- 
gage liens. If his action was merely that of a volunteer, it will 
not be doubted that he could not maintain his claim as against 
the mortgages. And to give him a superior equity, on account 
of his payment of the company's indebtedness, it must be 
alleged ànd shown that he acted under such inducements 
from the bondholders, and had such dealings with them in the 
transaction, as estop them to assert their liens against his 
claim. As before indicated, it is not enough to say that his 
money, for whicli he now seeks re-imbursement, bas gone 
into the road, and that the bondholders liave been benelited 
thereby. Before relieving the company by payment of its 
note, the petitioner could hâve required from the company and 
its secured crediisors express security of a character at least 
co-equal with the mortgages, if not superior to them ; and in 
the absence of such security the taortgage liens could only be 
displaced by such affirmative acts on the part of the bond- 
holders as would in equity operate to estop them from assert- 
ing those liens in hostility to him. In this connection it is 
to be borne in mind that, upon a mère showing that the 
petitioner paid aji indebtedness of the company incurred on 
account of construction, and in the absence of allégation and 
proof of such Spécial facts and circiimstances as wôuld raise 
an estoppel against the bondholders, the petitioner's clàim 
could not be enforced because not within the six-months' rule 
which prevails in this circuit.* The allégation that the fore- 

*The " six montlis i-ule " above cited refers to a ruling of Jndge Drum- 
mond, of the seventh circuit, " by wliich the practice is established of dia- 
allowing claims against a receiver which originally were claims against a 
railroad company,— such as for supplies, wages of employés, and the like, 
— and which did not accrue withia six months before the appointment of 
theTeceiver,'unless there are spécial circumstances or equities which ought 
to take the particular case out of the oiaeration of the rule. "-^[Ed. 
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closure suit in which the présent intervening pétition is filed 
is a coUusive action, and prosecuted for the benefit of bond- 
holders, and to avoid the payment of pétition er's claim, can- 
not, I think, avail the petitioner, beoause it is not shown 
wherein the suit is coUusive or irregular, or wherein the 
bondholders or their trustée are prosecuting it wrongfuUy or 
without right. 

For the reasons stated I am of opinion that the demurrer 
to the pétition should be sustained ; but if it shall be the view 
of eounsel for the petitioner that a case can be stated that shall 
corne within the principles laid down in this opinion, leave 
will be granted to file an amended pétition within 10 days. 



The Pacific Rolling Mill v. The Dayton, Sheridan & 
Grande Eonde Eailwaï Co. and others. 

{Circuit Court, D. Oregon. February 25, 1881.) 

1. Attobnet Feb — Unauthohizbd Contract Fob, In MoKTGAaB OP 

Coepobation. 

A vote of the directore of a corporation, inatructing their presi- 
sident and secretary to exécute a mortgage to secure the pajrment of 
a spécifie debt, does not authorize the insertion of a contract in such 
mortgage binding the corporation to pay the mortgagee an attorney 
fee in case légal proceedings were taken to enforce the same. 

2. Ratification op TJnauthobizbd Act. 

A majority of the directors of a corporation, at a meeting at which 
ail the directors were not présent, and of which they had no notice, 
directed the président and secretary to exécute a mortgage as above 
stated, and they inserted therein s contract to pay an attorney fee as 
above stated. Bubsequently the directors, at a meeting duly called, 
ratifled such mortgage, without any knowledge of its contents, except 
as indicated by the order for its exécution in the records of the corpo- 
ration. Hdd, (1) that the contract to pay an attorney fee not being 
authorized by the original order, and not being a necessary part of 
the mortgage, was not included in this ratification, unless it afflrma- 
tively appeared that the directors ail and coUectively were then aware 
that it was in the mortgage ; and (2) that the directors might be pre- 
sumed to know what was in the records of the corporation, but not 
what was in a mortgage executed by the président and secretary with- 
out the authority or knowledge of the corporation, or the record of it 
in the county records. 
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In Equity. 

Addison C. Gibbs, John Catlin, and Edward Bingham, for 
plaintiff. 

Ellis G. Hughes, for tbe défendants, the railway corpora- 
tions, and Joseph Gaston. 

Dbady, D. J. On Pebruary 14, 1878, the défendant — ^the 
Dayton, Sheridan & Grande Bonde Eailway Company, of 
Oregon — by Joseph Gaston, its agent, and owner of a ma- 
jority of its capital stock, agreed in writing with the plaintiff 
— the Pacific Eolling Mil! Company, of California — for the 
purchase of rails and track fixtures for the construction of 
its road from Dayton to Sheridan, a distance of about 20 
miles, and to secure the payment for the same by the exécu- 
tion of a mortgage upon the road and other property of said 
défendant, and also the exécution of a mortgage by said Gas- 
ton upon the property situated in Washington and Yamhill 
counties, Oregon, known as "Wapatoo Eanch," containing 
1,160.68 acres; and on March 22, 1878, said agreement was 
duly ratified by said défendant, and thereafter the plaintiff, 
in pursuance thereof, delivered to said défendant rails and 
track fixtures, for the construction of its road, to the value of 
$62,724.56. 

On November 5, 1878, at a spécial meeting of three of the 
directors of said défendant, without notice to the other two, 
there being five in ail, it was unanimously voted that there 
was due the plaintiff, on account of the delivery of the rails 
and fixtures aforesaid, the sum aforesaid, with interest thereon 
at l'per cent, per month, and that the président and secre- 
tary thereof make 15 promisspry notes of said défendant, 
payable to the plaintiff, for said sum, and exécute a mortgage 
on the road and ail other property of said défendant, to secure 
the payment of the same, whioh was duly done on the same 
day — the first of said notes being for the sum of $8,000, and 
payable on December 1, 1878, and the next 13 for the sum 
of $4,000 each, payable, one upon January 1, 1879, and one 
on the first of each month thereafter, and the last one for the 
sum of $2,724.56, payable on February 1, 1880 ; and on the 
Siiiij3 day said Gaston signed said promissory notes also, and. 
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to secure the payment thereof, together with his wife, duljr 
executed a mortgage of the Wapatoo ranch af oresaid ; which 
mortgages were duly recorded, the first on the seventh and the 
second on the sixteenth of the November follo-wing. 

On October 31, 1878, said Gaston, as agent of said défend- 
ant, agreed in writing with the plaintiff for the purchase of 
the rails and track fixtures for the construction of the Dallas 
extension of said railway, a distance of about 12 miles, for 
the payment of which said défendant and Gaston were to 
makè their promissory notes, seeured by their several mort- 
gages upon the road and ail the real property owned by either 
of them, which agreement was unanimously ratified and 
adopted at the meeting of the three directors, held November 
5th, as aforesaid. 

On December 4, 1878, at a spécial meeting of three of the 
directors of said défendant, without notice to the other two, 
there being five in ail, it was unanimonsly voted that there 
was due said défendant, on accouttt of rails and track fix- 
tures, delivered under the agreement of October 31 st, afore- 
said, the sum of $27,134, with interest at 1 per cent, per 
month, payable as follows: $13,567 oh January 1, 1879; 
$2,000 on the first of each month thereafter, to and inclusive 
of July, 1879; and $1,567 on Auguat Ist of the same year; 
and that the président and secretary of said défendant make 
eight promissory noies, payable as aforesaid to the plaintiff, 
for said eight suïns, and éxecnte a mortgage on the road and 
ail other property of said défendant to secure the payment 
of thé saûie, which was duly done on the same day; and on 
the same day said Gaston sîgned ôaid eight notes as maker^ 
ând tô secure the payment of the same, together with his wife, 
duly executed a mortgage on certain parcels of real property, 
situate in Washington and Yamhill counties, Oregon, con- 
taining 1,160.58 acres, which mortgages were duly recorded, 
the first oti the twenty-third and the second on the fourteenth 
of December, 1S78, 

On Àpril 15, 1879, at a meeting of the directors, duly held 
pursuant to a call by the président, at which three directors 
were présent, it was unanimously voted that the président 
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and secretary of said défendant make a promissory note, pay- 
able to the plaintiiï, for the sum of |4,058, payable on or 
before May 10, 1879, and exécute a mortgage on the road 
and ail other property of said défendant to secure the pay- 
ment of the same; and on April 28, 1879, pursuant to a 
call by the président, and upon due notice to each direotor of 
said défendant, a meeting of said directors was held, at which 
four thereof were présent, when it was unanimously voted 
that said sum of $4,058 was, due the plaintiff, and the pro- 
ceedings of the meeting of AprU 16th aforesaid duly approved ; 
and on May 7, 1879, said défendant and said Gaston made 
their joint promissory note for said sum, with interest at the 
rate of 12 per centum per annum, payable to the plaintiff, 
and on the same day said défendant executed a mortgage on 
its road and ail other property to secure the payment of the 
same, which was duly recorded on May 14, 1879. 

No payment having been niade on any of thèse notes, the 
plaintiff, on January 11, 1879, in pursuance of a stipulation 
in the mortgages, declared them ail due ; and on the twenty- 
third of the same month commenoed this suit to enforce the 
lien of the mortgages to secure the same. Upon the filingof 
the bill, an injunction was allowed and a receiver appointed. 
It is not necessary to state the grounds upon which tjie other 
parties were made défendants, further thi^an that the Waliamet 
Valley Eailroad Company beoame, by purchase, the successor 
in interest of the Dayton, Sheridan & Grand Eonde Eailway 
Company, in pursuance of a vote of directors of the iatter 
on January 8, 1879, and a eonveyance of its road and fran- 
chise on June 5th, thereafter; and that ^he others had, or 
claimed, liens upon the property for the value of services and 
materials furnished in the construction of the road. Upon 
the direction of the court, the receiver borrowed money 
wherewith to put the road in working order and ; pay the 
claim of the défendants U. B. Scott & Co.,^ allQwed at 
$1,71D.05, for freight and storage of rails belonging to the 
road. 

The défendants, except thp Dayton, Sheridan & Grand Bonde 
Eailway Company, the Wallameit Valley Eailway Company, 
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and Joseph Gaston, answered, setting up their respective 
claima and liens by mortgage, judgment, and otherwise ; and 
thèse three défendants answered jointly, admitting the pur- 
ehase and delivery of the rails and fixtures, at the alleged 
price, but denying the validity of the first and second séries 
of notes and the two mortgages to secure them, made in the 
name of the Dayton, Sheridan & Grand Eonde Railway Com- 
pany, for the reason that the directors were not ail présent at, 
or notified of the meetings of , November 5th and December 4th 
at which they were authorized, but admitting the validity of 
the note and mortgage for $4,058, and ail the notes and 
mortgages made by Gaston. 

By reason of a subséquent ratification of thèse acts, it is 
not necessary to décide the question : Can a majority of the 
directors of an Oregon corporation exercise any of the powers 
vested in the .directors -without the présence of or due notice 
to the others? The plaintiff affirms that they can, relying 
upon the clause in section 11 of the corporation act, (Or. Laws, 
527,) which reads: "The powers vested in the directors 
may be exercised by a majority of them." But the défendant 
insists that while a majority may exercise any power vested 
in the directors, yet they can only do so at a lawful meeting 
of the directors ; that is, a meeting where ail are présent and 
may be heard, or hâve had due notice of the same and might 
be présent if they would. 

By stipulation, filed April 17, 1880, it was admitted that 
the plaintiff had received $109,704.50 in payment of the 
notes sued on, when the injunction was dissolved and the 
receiver discharged, but the suit was continued to détermine 
the validity of the claim of the plaintiff to recover attorney 
fées, upon which question the case has been argued and sub- 
mitted. 

The claim arises in this way : In each of the mortgages 
made by the Dayton, Sheridan & Grand Eonde Eailway Com- 
pany, and also those made by Joseph Gaston, there is a 
stipulation for the recovery of an attorney fee, in the event 
of légal proceedings being taken to recover the sums, thereby 
secured. The sumS agreed upon to be recovered as such fee 
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in each case are as foUows: For the sum of $62,724:.56 by 
the Dayton, Sheridan & Grand Ronde Eailway Company 
mortgage, 4 par centum — $2,508— of the amount, ma by the 
Gaston mortgage, $1,000; for the sum of $27,134, by the 
mortgage of the former and the latter, each $1,000; and for 
the sum of $4,058, by the mortgage of the former, $200— in 
ail the sum of $6,708. 

On January 8 and April 28, 1879, meetings of the direct- 
ors of the défendant the Dayton, Sheridan & Grand Eonde 
Eailway Company were held, which are admitted to hâve 
been duly ealled and valid. At each of thèse, action waa 
taken to sell and convey the property and franchise of said 
défendant to the défendant the Wallamet Valley Eailway 
Company, upon the condition that the latter would pay the 
debts of the former, in which thèse mortgages were referred 
to, recognized, and approved. 

This statement is substantially admitted by counsel for the 
défendants, but his contention and argument is that an 
authority to the président and secretary of a corporation to 
make its note and mortgage for a specified sum does not 
include a contract to pay an attomey fee, in case légal pro- 
ceedings are taken to enforce the same. In this case the vote 
of the directors only authorized the making of the ihortgages 
for a spécifie sum, and is silent upon the subject of attorney 
fées. But it is contended for the plaintiff that the subsé- 
quent récognition and approval of thèse mortgages must be 
taken and construed as applying to every provision contained 
in them, as they were in f aet executed, and not simply to the 
order in the records of the corporation directing the exécu- 
tion of a mortgage. 

As to the question, did the direction to the président and 
secretary to make the mortgage of the corporation to secure 
the payment of a spécifie sum also authorize them to insert 
a contract tberein to pay an attorney fee to the mortgagee 
in case the same was sued upon? my opinion is that it did' 
not. They were the spécial agents of the corporation to do 
a particular thing, — to exécute a mortgage, — and if they 
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exceeded this authority their principal was not bound by it. 
Story on Agenoy, §§ 17, 126. 

It is not claimed that there was any spécifie authority to 
insert this eontract conceming an attorney fee in the mort- 
gage; nor is there anything in the nature of the act author- 
ized, or the évidence in the case, which tends to show that the 
insertion of such a contract was implied in thé authority to 
make the mortgage, as being a neeessary part of it, or that 
it was authorized by any gênerai usage or established course 
of dealing between the parties, in référence to which it might 
be inferred that they acted in the exécution and acceptance 
of the mortgage. No authorities bave been cited upon the 
point, and I rest the décision of it upon the application of 
gênerai principles to the particular circumstances. 

But it is contended on behalf of the plaintiff that the rati- 
fication of thèse mortgages must be taken and construed as 
extending to every provision contained in them, as they were, 
in fact, executed, and not simply to the order directing their 
exécution. Which of thèse constructions should be given to, 
this ratification dépends upon the évidence, the burden of 
proof being on the plaintiff, and the rule of the law, "that the 
ratification of an act of an agent previously unauthorized 
must, in order to bind the principal, be with a fuU knowledge 
of ail the material facts." Owings v. HuU, 9 Pet. 629. 

It may be admitted that the président and secretary — two 
of the directors — knew of this provision in the mortgages ; but 
they were not the corporation, nor their knowledge that of 
the other directors. It should appear that the directors had 
sùch knowledge collectively, as a body ; but it does not even 
appear that any of them knew of this contract, save the prés- 
ident and secretary. The directors may be presumed to know 
what was in their own records, but there was not in them 
even a suggestion that thèse instruments contained anj^hing 
not absolutely neeessary to a mortgage. But there is no 
presumption that the directors had seen thèse mortgages on 
the records of the county wherein they were recorded or else- 
where ; nor does the fact of such record impart to them, as 
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directors, or to the corporation, even constructive notice o.f 
their contents. 

The reasonable conclusion to be drawn from the évidence 
is that the directors, reférring to and approving of the mort- 
gages on January-8 and April 28, 1880, theretofore given tp 
the plaintiff, had référence to and approved of only such acts 
as it appeared from their records that a majority of their body 
had assumed the right to direct their président and seeretary 
to do and perfonn. 

It foUows that the ratification of thèse mortgages did not 
include the spécial provision for an attorney fee. The fact 
of its existence does not appear to hâve been known to the 
directors at the time of the ratification, and therefore it was 
not within their contemplation. 

The contracts inserted in the mortgages of the corporation 
by the président and seorctary, being unauthorized and un- 
ratified, eannot be enforced against it. 

Objection ia also made to the enforcement of the contract 
for an attorney fee in the mortgages made by Gaston, but 
upon what ground does not appear. The matter needs only 
to be stated to show the futility of the objection. Gaston 
made two mortgages to secure the payment of his promissory 
notes to the plaintiff, for the sums of $62,724.56 and |27,13é 
respectively, and expressly agreed therein that if légal pro- 
ceedings were taken to enforce the same, that by way of 
indemnifying the plaintiff against the costs and expensea 
thereof, it should be entitled to recover against him, in addi- 
tion to the debt, an attorney fee of $1,000 in each case. 
This was a lawful contract, lawfuUy made. Wilson Sewing 
Machine Co. v. Moreno, U. S. G. C. Dist. Or., Aug. 18, 1879 ; 
Bank of Brit. N. A. v. Ellis, 2 Ped. Rep. 44. The contin- 
gency has arisen. The mortgagor failed to pay his debt and 
the mortgagee has been put to the expense of enforcing his 
claim by litigation, and is entitled to recover, as against 
Gaston, and enforce his mortgages, for the sum of $2,000. 

There must be a decree reciting the fact of the payment 
of the principal and interest due the plaintiff, as above 
stated, and the payment of costs up to that time, and dis- 
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missiûg the bill as to ail the défendants exeept Gaston ; and 
that the plaintilï recover of him said sum of $2,000, and 
costs and expenses, to be taxed, and for a sale of the mort- 
gagéd promises by the master of this court, if the decree is 
not satisfied within 10 days from the entry thereof. 



EoBEBT Gaeeett & SoNs and others v. The Citt ob" 
Memphis and others. 

lOireuit Court, W. D. Tennessee.) 

1. Taxes— Municipal Dbbts— Repeal op Charteb— Keceivee. 

Question discussed whether taxes duly levied in pursuauce of law, 
before a repeal of a municipal charter, can be colleeted by a chancery 
court, through a receiver, at the instance and for the benefit of cred- 
itors. 

2. MroticiPAii DEBTa— Leoiblativb Powebs. 

Question discussed as to the powers of the législatures of the states 
to enact laws by and under which municipalities can be legislated 
beyond the authority of the courts, and thus enabled to évade tlieir 
past and valid contract obligations. — [Ed. 

In Equity. 

Baxteb, C. J. The late city of Memphis, a municipal 
corporation created by a statute of Tennessee, was endowed 
■with the powers usually conferred on such corporations. 
Among others, it was invested with the capacity to contract 
debts and to levy and eoUect taxes for their payment. Avail- 
ing itself of its power to contract debts, it incun-ed valid 
obligations aggregating more than $5,000,000. On some of 
thèse, suits were brought and judgment recovered; and on 
thèse judgments exécutions were issued, which, after diligent 
efforts to coUect, were returned unsatisfied. Thèse exécutions 
were followed by writs of mandamus, commanding the proper 
officers of the city to levy and collect taxes sufficient to pay 
said judgments; but thèse, like the exécutions, proved una- 
vailing, and therefore Garrett & Sons filed their bill on the 
twentj-eighth of January, 1879, in this court, in which they 
prayed for the appointment of a receiver "to take charge of 
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the assets of said city, including its tax books and bills for 
past-due and unpaid taxes," and for an order "clothing him 
wïth ail proper powers to enable him to coUect tbe same." 

This application was predicated on section 3 of the "Act to 
enable municipal corporations, baving more than 30,000 in- 
babitants, to settle their indebtedness," of the twenty-third 
of March, 1877, wbicb provides "tbat upon the application of 
any person or persons who are the owners of any past-due and 
unpaid bonds, coupons, or other indebtedness of a municipal 
corporation, not less in amount than $100,000, it shall be 
the duty of the chancery court to appoint a reeeiver for said 
municipal corporation, who, as the officer of the court, and 
not otherwise, should, under the order and instruction of the 
court, act for sueh municipal corporation." 

Adopting substantially the language of this enactment, 
complainants charge that they "are the owners and holders 
of past-due and unpaid bonds and coupons and other indebt- 
edness of said city to the amount of more than $100,000," 
and that "on much of said indebtedness" they had recovered 
judgments and obtained writs of mandamus to compel pay- 
ment, etc. ; but "that the offieers of said city, whose duty it 
was to levy and collect the taxes assessed, in obédience to 
said mandamuseg, had failed to collect the same, and that 
the défendant had, through its offieers, constantly connived 
at said delinquency," thus bringing their case clearly within 
the provisions of said third section. But on the day succeed- 
ing the filing of complainant's bill, to-wit, on the twenty- 
ninth of January, 1879, and before any action was had 
thereon, the législature passed two acts, — one to repeal the 
defendant's charter, and the other to organize the same pop- 
ulation and territory into another municipality by the corpo- 
rate name of "Taxing District." New, if the authority to 
levy and collect taxes for municipal purposes, usual in such 
charters, had been conf erred on the taxing district, the latter 
municipality might hâve been proceeded against as the suc- 
cessor of the former, and compelled to assess and collect 
taxes for the payment of complainant's judgment. But this 
point was thoughtfully guarded by the acts in question. Thé 
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first, after repealing the city's charter and declaring that the 
population within the territorial limita thereof should be 
"resolved back into the body of the state," enacts that "ail 
power of taxation, in any form whatever, heretofore vesfcedin 
or exercised by the authorities of said (repealed)'municipal- 
ity * * * is forever withdrawn and reserved to the lég- 
islature." And in harmony with this déclaration, the act 
creating the taxing district provided that "the necessary taxes 
for the support of the government therein established (the 
taxing district) shall be imposed directly by the gênerai as- 
sembly of the state of Tennessee, and not otherwise. " And, as 
a further means of putting the taxing district beyond the power 
of the courts, said act deelared "that ail the officers and 
agents employed in the administration of said local govern- 
ment shall be the officers and agents of the state, so far aa 
ail their officiai acts, touching said government, are con- 
cerned." 

And said act further provides "that the fire-enginea, hose 
and carriages, horses and wagons, engine-houses, public build- 
ings, public squares, parks, promenades, wharves, streets, 
alleys, engineer instruments, and ail other property, real and 
Personal, hitherto used by said government for the purposes 
of government," should be transferred to the board of com- 
missioners of the taxing district, to remain, as heretofore, 
public property for the public use, and that ail indebtednesa 
for taxes or otherwise, due to said extinct municipality, 
should "vest in and become the property of the state, to be 
disposed of for the settlement of the debts of said municipal- 
ity, " as should be thereafter provided by law. 

Thèse enactments neoessitated an amended and supple- 
mental bill, which was accordingly filed. Other creditors of 
the city filed similar bills, seeking the same relief, which 
were, on motion and by consent of the parties, consolidated, 
and ordered to be heard together with the suit of Garrett & 
Sons. After being thus consolidated, the application for the 
appointment of a receiver came on, to be heard on the twelfth 
of February, 1 .179, when the aforesaid acts were urged in 
argument as a fuU and sufficient defence to said motion. 



GARRETT V. CITY OF MEMPHI8. 868 

But entertainîng the opinion that thèse acts, iû so far as they 
Bought to divest the jurisdiction of this court regularly ao- 
quired before thjeir passage, were in confliot ■with the national 
and state constitutions, I disregarded their behests, and ap- 
pointed a receiver. 

Therefore, thèse statutes were soon after supplemented by 
two other enactïnents, — the first entitled "An act to amend an 
act entitled 'An act toestablish taxing districts in this state^ 
and to provide the means of local governement for the same ;'" 
and the other, "An act to coUect and dispose of the taxes 
assessed for municipal corporations in this state, whose char- 
ters hâve beeu repealed, or whioh may surrender their char- 
ters, and to provide for the compromise and making settlement 
of the debts of such extinet municipal corporations respect- 
ively." The former contained many détails, in sômeparticu- 
lars modifying, and in other respects enlarging, the corporate 
powers of said taxing district, not material to the présent 
discussion, while the latter authorized and commanded the 
governement to appoint a "receiver and back-tax coUectoï," 
to "coUect ail taxes imposed by said extinet municipalities 
up to the time of the repeal of their charters." It was made 
the duty of such receiver and back-tax collector, wheu ap- 
pointed, "to take possession of ail books, papers, and docu- 
ments pertaining to the àssessment and collection of taxes" 
embraced in the act, and to acoept payment in the valid debts 
of such municipalities, with accrued interest, at the following 
rates : Bonds known as compromise or f unded bonds, at par, 
and ail other bonds, scrip, certificates of indebtedness, past- 
due coupons, ledger balances, etc., atone-half their fuU value, 
and judgments at 55 cents on the dollar; but forbidding said 
receiver from coercing payment of more than 20 per cent, of 
the taxes due in any one year. 

The act contained other provisions which need not be 
recited. Under this act the governor appointed Minor Mer- 
riwether receiver and back-tax collector for Memphis. He 
aecepted, entered on the duties imposed on him, and, in his 
officiai capacity, became a party to this suit. His appear- 
ance as a party introduced new complications and brought 
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said last two eiaactments under review. At this juncture, 
May, 1879, 1 requested the présence of Mr. Justice Swayne. 
He came, and advised a certification of the several questions 
made in the case to the suprême court, and left the district 
judge and myself to carry out his suggestions. My own views 
had been previously distinctly announced in a written opinion 
filed, disposing of an interlocutory motion, and copied into 
the transcript sent to the suprême court, to be fonnd on 
pages 301 and 302. 

I said : "AU this court claims to do is to collect the assets 
of the late city of Memphis, including taxes regularly levied 
and not paid, and apply the same to the payment of the com- 
plainants and such other creditors as may hereafter make 
themselves parties to this (cause, and show themselves entitled 
to share in the distribution of said fund." And, in harmony 
with this explicit déclaration, "the public highways of the 
city, the public squares, the public landings and wharves, the 
engine-houses, the fire-engines, and the horses belonging to 
the fire department, the hose, the hose carriages, and the 
other property and appurtenances of said department, the 
hospital and property and appurtenances belonging thereto 
or used in connection therewith, the horses, wagons, tools, 
and iraplements and other property used in connection with 
and necessary to the engineer's department, the property 
used in connection with the police department of the city, and 
the taxes heretofore levied for the support of the public 
schools of the city," were exempt from the opération of the 
decree appointing the receiver. But as the parties desired to 
présent, in one appeal, ail the questions that could possibly 
arise in the case, they were permitted to incorporate them in 
the certificate of division ; and, thus prepared, it was signed 
■pro forma, I declaring from the bench that the decree, in my 
judgment, went further than the previous adjudication war- 
ranted, but that for the purpose of presenting ail the ques- 
tions I would yield to the wishes of the parties, and certify 
them, to the intent that the judgment of the suprême court 
might be had thereon. And thereupon the case was, in pur- 
suance of the understanding of the parties, appealed to the 
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suprême court, where it was decided by a divided court, wliose 
mandate-it is my duty to enforce. But the principal question 
involved is of such far-reaçhing importance, I am unwilling 
to finally dispose of it, in accordance with said mandate, 
without leaving, in a permanent form, a statement of my own 
views in relation thereto. 

This question, broadly stated, involves an inquiry into the 
powets of the législatures of the states to enact laws by and 
under which municipalities can be legislated beyond the 
authority of the courts, and thus enabled to évade their past 
and valid contract obligations; but as presented in this rec- 
ord the question is whether taxes duly levied in pursuanoe of 
law, before a repeal of a municipal charter, can be coUected 
by a chancery court, through a receiver, at the instance and 
for the beneiit of creditors. 

The argument in support of the proposition that a chancery 
court can, through a receiver, coUect such unpaid taxes and 
apply the same to the paymerit of the debts of such extin- 
guished municipalities, is concisely and forcibly stated by Mr; 
Justice Strongin his opinion, delivered in behalf of the minor- 
ity of the court, in this case. He says : "But while, in thèse 
particulars and for thèse reasons, the decree entered by the 
circuit court cannot be sustained in its fuU extent, I am of 
opinion that the complainants are entitled to some of the 
relief granted them by the decree. If they are not, then a 
new way has been discovered to pay old debts. It cannot be 
that a corporation, whether municipal or not, can be dis- 
Bolved, and that by dissolution its property can be withdrawn 
from the reach of its just creditors by any process of law or 
equity. No doubt there are teohnical difficulties in the way 
of maintaining proceedings at law against a corporation af ter 
its charter has been repealed, but a court of equity is com- 
pétent to enforce justice, to some extent, even where the 
process of law fails." 

A case, I think, was made by the bill for the appointment 
of a receiver to take into the possession of the court thdse 
taxes which had been levied byjudicial direction for the pay- 
ment of judgments recovered against the city — taxes which 

v.5,no.l0 — 55 
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had beén only paftially collécted. Those taxes were, in a 
most legitimate Sâiise, oharged with a trust, and a trust for 
the complainants. The fand to be raised by the levies was 
set apart for a spécial purpose. It could be used lawfully 
for no other. The ordinances which directed the levies spec- 
ified the amounts to be raised, and the judgment créditera 
for Tyhose use the levies were made. Those creditors were, 
therefore, cestuis que trust. in the fullest sensé of the term, the 
légal interest alone being in the city. The case shows that 
this trust had been neglected and abused by the trustée. 
The taxes whioh it was the duty of the city as trustée to col- 
lèot had been suffered to remain uncoUected in great meas- 
ure, and for an unreasonable time, and even the portions 
•vrkich were coUected had not been paid over, as the writs of 
mandamus required. This breach of duty by the trustée had 
continued from 1875 to 1879. Had the trustée been a 
natural person, or a private corporation, no one would doubt 
the power of a court of equity to interfère and take the trust 
Qut of the hands of the faithless trustée, either by removing 
him and appointing another trustée, or by administerii^ the 
trust by ita own officers. It can make no différence that the 
city of Memphis was a municipal corporation. Its character 
as such does not affect the nature of its obligations to its 
creditors or its cestuis que trust, or impair the remédies they 
would hâve if the city was a common debtor or trustée. 
"While as a municipal corporation the city had public duties 
to perform, in eontracting debts authorized by the law of its 
organization, or in performing a private trust, it is regarded 
by the law as standing on the same footing as a private indi- 
vidual, with the same rights and duties, and with the same 
liabilities, as attend such persons. Over its public duties, it 
may be admitted, the législature has plenary authority. 
Over its private obligations it has not. Bailey v. The Mayor 
of New York, 3 Hill, 539; Small v. Banville, 51 Me. 361; 
Oliver v. Worcester, 120 Mass. 502; Dillon on Municipal 
Corporations, § 39, and cases cited in the notes. 

Moreover, if, as contended by the appellants, the city of 
Memphis ceased to hâve any légal existence on the thirty-first 
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day of January, 1879, when the législative act repealing the 
charter Vas approved, the case then became one of a trust 
\trithout a trustée, pre-eminently fit for équitable interférence, 
A court of equity will not permit a private trust to fail for 
want of a trustes; and this rule is applicable to cases in 
which a municipal corporation bas been npminated the 
trustée. Girard v. Philadelphia, 7 Wall. 1; Philadelphia y. 
Fox, 64 Pa. St. 169; Montpelier v. East Montpelier, 29 Vt. 
12. In such cases, as in cases where a natural person or a 
private corporation is the trusjfcee, and the person has died, 
or the corporation has been dissolved, the court will aippoint 
a new trustée, or exécute the trust by its own officers or 
agents. 

In Potter on Corporations, § 699, it is said: "Where, in 
any way, the légal existence of municipal trustées is destroyed 
by législative act, a court of equity will assume the exécution 
of the trust, and, if necessary, will appoint new trustées to 
take charge of the property and carry into effect the tnist. " 

In High on Eeceivers, 364-365, it is said: "When credit- 
ors of a corporation hâve a charge upon a particular fund in 
the nature of a trust fund, the mismanagement or waste of 
such fund by those entrusted with its control will warrant the 
appointment of a receiver." 

So in Batesville Institute v. Kauffman, 18 Wall. 154, this 
court, when speaking of the power of the court to appoint a new 
trustée in place of one deceased, said : "It is, however, within 
the power of the court of equity to decree and enf orce the exé- 
cution of the trust through its own officers and agents, without 
the intervention of a new trustée ;" citing Story's Equity, 976, 
1060. 

Without further citations, which might easily be made, 
enough has been said to show that, in the présent case, the 
circuit court was authorized to seize by the hands of its own 
receiver, for administration, those taxes which had been 
levied specially for the payment of judgments recovered, in 
regard to which the city had oocupied the relation of a trustée, 
at least practically. 

Much of what I hâve said is equally applicable to the taxes 
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which the city, during its corporate existence, had levied for 
the payment of interest on it3 debt, or for other purposes, and 
had not colleeted, and generally to ail the assets of the city 
of every charaeter, except such as I hâve heretofore mentioned, 
held for strictly public uses, such as public buildings, parks, 
fire apparatus, etc. Thèse gênerai assets, though not held 
specially in trust for any particular creditors, were held by 
the corporation, in a very just sensé, for the benefit of its 
creditors. The corporation having ceased to exist, it was 
perfectly within the power of the circuit court, sitting as a 
court of equity, to seize ail its assets to which its creditors 
hâve an équitable or légal claim, and hold them for adminis- 
tration. Such assets cannot be appropriated to any other use 
until the creditors are satisfied. Even législative action can- 
not divert them to other uses. Thèse principles hâve been 
fuUy recognized, and particularly in the Code of Tennessee. 
Eeferring to dissolved corporations, that Code enacts, (section 
3426:) "The court shall appoint a receiver, with fuU power 
to take possession of ail the debts and property, and sell and 
dispose of, collect and distribute, the same among the credit- 
ors and other persons interested, under the orders of the 
court." This statute is only an af&rmance of équitable rem- 
édies before acknowledged and found in text-books. Thus, in 
Potter on Corporations, §§ 714, 715, the rule is thus stated: 
" Whàtever technical difficulties exist in maintaining an action 
at law against a corporation after its charter bas been repealed, 
in the appréhension of a court of equity there is no difficulty 
in the creditor's foUowing the property of the corporation into 
the hands of one not a honafide créditer or purchaser, assert- 
ing bis lien thereon, and obtaining satisfaction of his debt." 
In Broughton v. Pensacola, 93 U. S. 268, the language of 
the court was: "The ancient doctrine that upon the repeal 
of a private corporation its debts were extinguished, and its 
real property reverted to its grantors, and its personal prop- 
erty vested in the state, bas been so far modified that a court 
of equity will now lay hold of the property of a dissolved cor- 
poration and administer it for the benefit of its creditors, and 
its contracts may be so far enforced by a court of equity as to 
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subject for their satisfaction any property possessed hj the 
corporation at the time. In the view of equity, its property 
constitutes a trust fund pledged to the payment of its debts to 
creditors. And if a municipal corporation, upon the surren- 
der of its charter, be possessed of any property, a court of 
equity will equally take possession of it for the benefit of the 
creditors of the corporation." 

So in Curran v. Arkansas, 15 How. 307, it was said "the 
assets of a corporation are assets for the payment of its debts, 
and are trust funds for that purpose." See, also, Maenhout 
V. New Orléans, 2 Woods, 112, 114. 

In Dillon on Municipal Corporations, § 37, the rule is stated 
thus : "Where the légal existence of a municipal trustée is 
destroyed by législative act, a court of chancery will assume 
the exécution of a trust, ♦ ♦ • take charge of the prop- 
erty, and carry into effect the trust." 

In Beckwith v. Racine, 7 Biss. 142, the court said: "Where 
a contract cannot be enforced at law against a municipal 
corporation, owing to a repeal of its charter, and there are 
any funds, a court of equity will administer them for the 
benefit of creditors. It is hardly necessary to say that the 
prirate properliy of a municipal corporation is so deeidedly 
stamped with a trust in favor of its creditors that it is inca- 
pable of being diverted to other uses by the législation of the 
state. This law bas again and again been declared." Gro- 
gan v. San Francisco, 18 Cal. 613, by Field, J. ; Com'rs v. 
Détroit, 28 Mich. 236; City of Dubuque v. III. Cent. B. Go. 
67, 68. 

The citations I bave made (many others might be added) 
are sufficient to maintain the jurisdiction of the circuit court 
in this case, and its power to lay hold, by its receiver, of ail 
the property and assets belonging to the city of Memphis 
when its charter was repealed, including ail taxes levied and 
collected, but undisposed of, and ail taxes uncollected, ail 
property purchased by the city in sales for taxes, and ail assets 
of every description, except the property above mentioned 
held for strictly public uses, and also to administer such 
assets for the benefit of the creditors. 
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I do noi contend that a court of equity can itself levy a tax. 
I agrée it cannot, and so this court lias decided. Rees v. 
Watertown, 19 Wall, supra. The argument which bas been 
submitted to prove tbat the circuit court bas no such power 
ia quite unnecessary. It is inapplicable to the case we hâve 
in hand. The complainanta' bill asked for no assessment or 
levy of a tax, and the circuit court decreed none. The levy of 
a tax is a very distinct thing from the collection of a tax al- 
ready levied. The levy is generally a législative or a giuisi- 
judicial act. The collection of a tax after it bas been levied 
is a ministerial act, wbich a court bas power to enforce. 

I bave said, and I earnestly maintain, that the taxes which 
the city of Memphis had levied before the repeal of its char- 
ter, some of which were collected, but remained on deposit or 
undisposed of, and some of which are not collected, are assets 
of the corporation, which its creditors bave an équitable rigbt 
to bave seized and appropriated to the payment of the corpo- 
rate debts. By the lawful assessment and levy of a tax the 
tax payer becomes a debtor to the munie ipality, and the debt 
may be recovered, like other debts, by a suit at law ; or, wben 
it is a lien, by a bill in equity. Such, certainly, is the law 
in Tennessee. Jonesboro v. McKee, 2 Yerger; 170 ; Rutledge 
V. Fogg, 3 Cold. 568 ; Marr v. The Bank of Tennessee, 4 Cold. 
487. The imposition of a tax créâtes a légal obligation to 
pay. In The Dollar Savings Bank v. The United States, 19 
Wall. 227, this court ruled that, independently of an act of 
congress authorizing them, suits at law may be maintained 
by the United States to recover taxes assessed and levied. 
The statutes of Tennessee leave the matter in no doubt, so far 
as it relates to the rule in that state. And in the Civil Code, 
§§ 554, 555, it is enacted that assessed taxes shall be and 
remain liens upon ail taxable property of the person against 
whom they are assessed. If they are liens, they are enforce- 
able in equity. 

It is passing strange if those claims, which, by the law of 
the state are debts due to the city and collectible as such by 
the orJinary processea of law, are not assets of the corpora- 
tion for the payment of its debts. And if they can be col- 
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lected in the state courts, I am unable to see why the cironit 
court of the United States, sitting in Tennessee, and hating 
jurisdiction, may not also eollect them or seize them as assets 
of an insolvent and dissolved corporation. I eannot perceive 
why they are not as truly assets of the city as are thç assess- 
mehts made by an insolvent mutual insurance company its 
assets. Nobody would deny that such assessments could be' 
seized by a court of equity, through the agency of its receiVer, 
and administered for the benefit of the creditors of the Com- 
pany. No difficulty wottld be found in the way of colleeting 
them, 

Thus far I hâve considered the merits of the case as unaf^ 
fected by the législation of the state heretôfore spoken ôf, 
except 80 far as that législation repealed the charter of 'the 
city. That législation was certàinly very eitraordinary and 
quite unpreoedented in the history of the country since the 
fédéral constitution was adopted. Whatever may hâve been 
its purpose, and however carefuUy that purpose may bave 
been disguised, if it can be sustained, its effect is to obstruot, 
if not totally destroy, ail the power of the creditors of the city 
to enforce payment of the debts due them. They are re- 
manded to the mare grâce and favor of the législature. If 
ever législation impaired the obligation of contracts, this did. 
If it had been simply the repeal of the municipal charter, no 
one could bave called it in question. Undoubtedly the légis- 
lature of a state may amend or dissolve the organizatibn of 
a municipal corporation, so far as its governmental powcrs 
are concerned. But no législature can so dissolve a corpora- 
tion, municipal or private, as to dôstroy or impair the obli- 
gation of any contracts the corporation may hâve made. 
Dillon on Mun. Corp. § 114; Von Hoffman v. The City of 
Quincy, 4 Wall. 535. Creditors of municipal corporations 
are as completely within tbè protection of the constitution 
as any other creditors. What is meant by "impairing the 
obligation of a eonti:act" is well defined. Embarrassments 
thrown by a statute in the way of enforcing payment of a 
debt, or a statutory substitution for the obligation and liabil- 
ity of the debtorof the will of some other person, though that 
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person be a state, hâve not beretofore becii recognized as con- 
sistentwith the constitution. The protection afiforded by its 
provisions, and its prohibition of certain state législation, 
relate, not to the mode and form of state statutes, but to 
their opération or effect. 

■; Per cowfm, Justice Field, in bebalf of the majority of the 
court, says : "The ancient doctrine that, upon the repeal of 
a pçivate corporation, its debts were extinguished, and its real 
prpperty reverted to its grantors and its personal property 
vested in the state, bas beeri so far modified by modem adju- 
dications that a court of equity will now lay hold of the prop- 
erty of a dissolved corporation and administer it for the benefit 
of its créditera and stockholders. The obligation of contracts, 
madewhilst the corporation was in existence, survives its dis- 
solution, and the contracts may be enforced by a court of 
equity, so far as to subject for their satisfaction any property 
possessed by the corporation at the time. In the view of 
equity, its property constitutes a trust f und, pledged to the 
payment of the debts of creditors and stockholders; and if a 
municipal corporation, upon the surrender or extinction in any 
other way of its charter, is possessed of any property, a court 
of equity will equally take possession of it for the beneft of the 
creditors of the corporation." But, after to this extent concur- 
ring with Mr. Justice Strong, he proceeded to say "that taxes 
previously levied but not collected" do not, on the dissolution 
of a municipal corporation, "constitute its property," which, 
in the absence of statutory authority, can be collected by a 
court of equity through its own ofBcers and applied to the 
payment of the creditors of the corporation. And in support 
of this view he says "taxes are imposts, levied for the support 
of the government, or for some spécial purpose authorized by 
it," and, havingbeen levied only by the authority of the légis- 
lature, "they canbe altered, postponed, or released at pleasure. 
A repeal of the law under which a tax is levied, at any time 
before the tax is collected, generally puts an end to the tax, 
etc. We say generally, for, there are some exceptions, where 
the tax provided is connected with a contract as the inducement 
for ifs exécution, that the court will hold the repeal of the law 
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to be invalid as impairing the obligation of the contract. It 
is not of Buch taxes, constituting the considération of con- 
tracts, 'that we are speaking, but of ordinary taxes author- 
ized for the support of govemment, or to meet some spécial 
expenditure; and thèse, until coUected — being mère imposts 
of the gôvernment, created and continuing only by the will of 
the legislature^have none of the éléments of property whicb 
canbe seized like debts by attachment or other judicial pro- 
cess, and subjected to the payment of créditera of the dissolved 
corporation. They are in no proper sensé of the term assets 
of the corporation." 

This expositioiï of the la^vr by Mr. Justice Field accords 
with the English authorities. But it must bô remembereS 
that the power of the English parliament is, in mattérs of 
this kind, unrestricted by any cdnstitutional limitation. With 
us it is qaite différent. The framers of the fédéral and state 
constitution understood the dangers incident to unlimit'ed 
législative power, and endeavored, by constitutional restric- 
tions, to restrain its exercise, and to this end a prohibition 
upon the states from passing laws impairing the obligation 
of contracts was inserted in the first, and ample provision 
made in the last for the protection of vested rights of indi- 
viduals against législative encroachments. Under the state 
constitution, municipal corporations may be modified or re- 
pealed ; but, to prevent any possible invasion of private rights, 
it is further declared that no such modifications or repeal 
shall divest vested rights. Now thèse important constitu- 
tional guaranties hâve been fréquent subjects of discussion 
before the courts, where they bave been generally sustained 
and enforced. A référence to a few of thèse will suffice for 
présent purposes. 

"The laws," say the suprême court of the United States in 
Von Hoffman v. City of Quincy, 4 Wall. 535, "which' subsist 
at the time and place of the making of the cOntifâct, and 
where it is to be performed," in so far as "they aflféct ita 
validity, construction, discharge, and enforcement," "enter 
into and f orm a part of it, as if they were expressly referred to- 
and incorporated in its terms." And, applying the principle- 
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announced, the court held in that case that where a statute 
authorized a municipal corporation to issue bonds, and exer- 
cise the power of local taxation in order to pay them, and 
persons hâve bought and paid for such bonds in good faith, 
the power of taxation thus conferred is a contract within the 
meaning of the constitution, and cannot be withdrawn until 
the contract is satisfied. This principle was somewhat en- 
larged, and then applied in Memphis v. United States, 97 U. 
8. 293. 

In Webster v. Rose, 6 Heisk. 93, the suprême court of Ten- 
nessee held that the remedy existing at the time a contract is 
entered into is a vested right, which cannot be taken away 
unless some other efficient remedy is provided. "The légis- 
lature," say the court, "hâve complète control over the form 
of the remedy, the mode of proceeding by which the légal 
obligation is enforced, and in ail that pertains to this may 
alter, change, or modify its laws as discrétion may dictate;" 
but that "in no case can it, by direct enactment for that pur- 
pose, nor even by indirection, where such is the purpose, ren- 
der the remedy easentially less effective for the enforcement 
of the obligation to which the party had bound himself by his 
agreement." 

The remedy then provided by law, and existing for the 
enforcement of contracts at the time they are exeouted, and 
in the place where they are to be performed, or some other 
remedy equally as efficacious or nearly so, is an essential élé- 
ment of the obligation which the constitution protects against 
impairment ; and any statute enacted to essentially impair, 
weaken, or render the remedy less effective is in conflict with 
the constitution, and therefore yoid. 

Hâve thèse principles any application to this case ? Mem- 
phis was, before its extinction, a municipal corporation, char- 
tered at the instance and for the convenient and better 
government of its inhabitants. It was invested with the 
authority |o contract. debts. It owned no property, and was 
neither authorized nor expected to acquire any, except such as 
it might.purchase for public uses, and which, on account of 
its charaoter, as well as by statute, would be (exempt from exe- 
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cution and sale for the satisfaction of deb'ts. Its Only re- 
sources for the payment of debtB consisted in its authority to 
levy and collect taxes for c(^ïporate purposes, ifacltiding the 
payment of its valid obligations. It was this feature of its 
charter that gave it crédit, withont which this litigation would 
never hâve arisen, eimply because there •*FOuld hâve been no 
debta to sue for. The power of taxation was, as it was ad- 
judged in Voû Holïman's case, a contract on which creditors 
had a right to rely. It was in virtue of this power that the 
of&cers of the eity, selected by the corporation, were able to 
contract the obligations sued on for the benefit of the city. 
The funds thus realized hâve beeri presumably expended for 
the benefit of the city. But if unwisely invested or misap- 
plied, as has been suggested, the loss resulting therefrom 
ought, in morals as well as in law, to be borne by the cor- 
poration who selected the incompétent or faithless agents, 
and not by the ereditors who had no participation in their 
sélection, and no power whatevèrto control their action. The 
creditors gave crédit relying on the légal and familiar rem- 
édies whereby they could, in thé event it became necessary, 
compel the city to exécute the power of local taxation, and 
assess, levy, collect, and apply the taxes realized to the pay- 
ment of their debts. Thèse remédies, as we hWve shown by 
références to adjudications of the national and state suprême 
courts, were àai itiherent partof their obligations, and clothed 
them with a vested right that could not be constitutionally 
divested without their consent. Nevertheless, the législature 
did pass the several acts enumerated. By theru the city 
charter was repealed, and another municipality, including the 
same territory and population, was organized to supply its 
place, and the $2,500,000 of unpaid taxes claimed by com- 
plainants, or as much thereof as is owing, transferred to the 
state. This transfer is professëdly made to the state for the 
benefit of creditors. But it is manifest, upon the face of 
the several acts under considération, that they were enacted 
for the purpose and with the intent to put the city in a con- 
dition to repudiate its valid indebtedness by abrogating every 
remedy previously provided for the enforcemênt of the ûon- 
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tracts on which said indebtedness rests. The intent is too 
obvious for controversy. Indeed, they not only manifest a 
clear intent to embarrass creditors by taking from them their 
remédies, but they évince unusual adroitness and skill to 
insure the resuit eontemplated. If the législature, as hereto- 
fore stated, had simply withdrawu the power of taxation 
contained in its charter, leaving the corporation intact, this 
court could, upon the authority of Memphis v. U. S. and Von 
Hoffman v. City of Quincy, supra, hâve lawf ully ignored said 
enactments, and hâve compelled the proper officers of the city 
to hâve levied, assessed, and collected taxes sufficient to liqui- 
date complainants' debts; or, if the new corporation — the 
taxing district — had been invested with authority to levy and 
coUect taxes, etc., the courts could compel it to do what its 
predecessor ought to hâve done, to-wit : to levy, collect, and 
apply the taxes realized to the payment of complainants' 
demands. Broughton v. Pensaeola, 93 U. S- 266 ; and Mount 
Pleasant v.Beekwitk, 100 U. S. 514. 

But the draughtsman of thèse statutes skillfuly evaded thèse 
adjudications — First, by extinguishing the old munieipality 
and resolving its inhabitants back into the body of the state ; 
secondly, creating another and différent corporation to take 
its place, and withholding from it the power of taxation ; 
thirdly, providing that the taxes for the support of this sub- 
stituted munieipality should be levied direotly by the gên- 
erai assembly and paid into the state treasury, leaving no one 
on whom judicial authority can be exerted in favor of cred- 
itors. But thèse statutes are none the less invalid because 
they hâve been so framed as to élude the power of the courts. 
Although prohibited by the constitution from passing laws 
impairing the obligation of contracts, or divesting vested 
rights without compensation, the prohibition may be, in some 
instances, as in this, successfuUy evaded. The constitution 
of the state déclares that courts shall be always open for the 
redress of wrongs. This constitutional provision is impera- 
tive on every legislator who takea an oath to support that 
instrument. Yet if the, legisla tors were, notwithstanding their 
oaths, to pass an act abrogating the courts, the law would be 
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unconstitutional, but the redress whereby the unconstitutidnal 
enactment could be avoided is not so clear. So, in this case, 
the acts repealing the acts constituting the charter of the city 
of Memphis, -without saving the rights of creditors by some 
remedy not essentially less effective than those existing at the 
time its debs were contracted, was a flagrant invasion of the 
constitutional rights of complainants. But, as in the case 
supposed above, it is a wrong -which the courts, according to 
established principles, cannot fully redress. The courts can- 
not levy a tax, nor can the court compel any one else to per- 
form this duty ; not, however, because the statutes forbid the 
exercise of such a power, but because there is no one on ■whom 
the court can act. But the obligations, moral and légal, to 
pay complainants' debts remain in fuU force. The only diffi- 
culty in their way is the want of a remedy. To this extent, 
then, the remedy lias been wrongfully taken away, and there 
is no power in this court to supply another. But a partial 
remedy, I think, is left. There is a f und existing in the shape 
of debts due from the property holders who resided within the 
limits of the extinguished municipality, for taxes duly assfessed 
and not paid, which constitute assets that a éourt of equity 
can gather in and apply to the paymentof its debts. It was 
on this exact point that the judges of the appellate court dis- 
agreed, the majority insisting that thèse taxes "can be altered, 
postponed, or released at the pleasure" of the législature. 
This déclaration makes it so in this case ; but it is in conflict 
with ail my preconceived opinions of the law as heretofore 
expounded by that tribunal. 

The delinquent taxes in question were assessed through a 
séries of 10 years next before the commencement of this suit. 
The levies were made to obtain funds to meet the current 
expansés of the city govemment and pay its debts. A part 
of the tax debtors promptly met the exactions made upon 
them, while others failed to pay. With the funds realized 
the expenses of the city govemment were paid, leaving the 
taxes unpaid to be applied to the payment of debts. The 
levies, in some instances, were especially made for spécifie 
purposes, such as for the payment of interest as it accrued 
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on bonds. But as said taxes were ail levîedfor the purpose 
of paying current expenses and debts, and as the expenses of 
the city governraeut hâve been liquidated, it may, I think, be 
assumed that the taxes remaining unpaid were levied for cred- 
itors. They were se levied under the power of local taxation 
conferred by its charter on said city, which power of taxation 
was a eontract, and the inducement for the crédit given by 
complainants to the city, and by reason of the premises vested 
equitably in the creditors. If this is true, it seems to me that 
the well-considered adjudications of the suprême court, here- 
inbefore quoted, are conclusive in favor of the view I bave 
taken. The authority of a court of cbancery to coUect 
througb its reoeiyer, and administer the fund for the benefit 
of the cestuis que trust, bas been demonstrated by Mr. Jus- 
tice Strong in the libéral extract which I bave quoted from 
bis opinion. 

But, as a last resort in argument, it is said that it is not 
intended todeprive the creditors of this fund; that the légis- 
lature bas simply provided for its collection and distribution 
among creditors, which it is insisted it had the right to do. It 
is difficult to treat the argument with any degree of gravity. 
The future will disçlose that the remedy thus provided is but 
a mockery of justice. 

If the législature has the constutional right to "alter, post- 
pone, or release" thèse unpaid taxes at pleasure, it possesses 
the power to make any disposition of them it ehooses. A 
bill has been already introduced into the présent législature 
to divert a portion of the fund from the purposes to which it 
was dedicated, by the repealing and subséquent acts ; and if the 
prinoiple contended for is conceded,it is not hazarding much 
to say that the creditors will not be greatly benefited by the 
remedy thus provided for them. But before this législative 
remedy was provided, a day before the repealing act was 
passed, this court, upon a bill regularly filed, iii behalf of 
Garrett & Sons, in exact compliance with the statutory rem- 
edythen avithori;2ed, took eognizance of their complaint, which 
impounded the fund. Its jurisdiction was complète; and 
^hen the acts which the suprême court held (without any 
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référence to tlie aforesaid third section oï the act of 1877, 
the act on which complainants rested their casé, as briginally 
instituted) are constitutionally valid were passed, this court 
had, in virtue ôf this suit, jnrisdietion' of the cause, and 
therefore custody of the fund in litigation.' Its jurisdiction 
having once attached, it could not be ousted thereof by lég- 
islative enactment. To thus interfère, says Cbancellor 
Beese, in the case of Fisher'a Slaves v. Dobba, 6 Yerger, and 
take away the remedy, is to destroy the right, — a resuit -which, 
in the judgment of the suprême court ôf Tennessee, could not 
be accomplished in thiat way. 

There is still another reason why thé le^slature did not 
bave the authority to "alter, postpone, or release" thèse 
unpaid taxes. The constitution ôf Tennessee requires that 
taxes sball be uniform. Now, if, in the first instance, thé 
législature had itself levied or authorized the city of Memphis 
to levy and coUect taxes from tbat portion of its citizens who 
paid tbe levies made, and had exempted the delinquents, or 
if tbe législature had required the former to pay in' inoney 
promptly as the levies were made, aûd authorized the delih- 
quents to pay from 10 tô 15 per cent, of the assessmerit • in 
depreciated debts, etc., as it has assumed to do by thèisë re- 
pealing and subséquent acts, the législation would bave been 
admittedly in contravention of the constitution, and void; 
and the prompt tax payers could hâve protected themselves 
against such inequality and injustice by enjoining the coUeo-, 
tion of the taxes assessed against them. .i.Now, can this 
same resuit be accomplished by indirection ? Under the con- 
stitution of Tennessee the législature cannot, without a gross 
violation of that instrument, assess a uniform tax, coUect fr^mi 
three-fifths of those assessed, and then release the residue. 
If it can, the injustice' and inequality Whîôh the. constitution 
sought to prevent would resuit. Sô the'- législation -^hich 
is used to defeat complainants enôroaehes ùpon the vôsled 
rights of the othéf tax payers as wéll as upônthe rights of 
creditors. If the dèlinquent tfiîes hàd béen collècted in due 
course of law, therë wôiild' bave beeïi no apparent iiècessity 
for the efforts that hâve been ând are lïo-w^ bêing made ,to 
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repadiate the city's debts, or do what is, in principle, no bet- 
ter: force a settlement under the name of a compromise, at 
say 25 per cent, of the whole debt. 

If législation can thus strike down municipal securities, 
the value of the $1,000,000,000 of county, township, eity, and 
other municipal obligations, now outstanding, in the hands 
of bona fide holders for value, dépends, not on constitutional 
guaranties, as the American people hâve heretofore supposed, 
but on the enactments of législatures, to be elected in large 
measure by the debtor eommunities, Then we will realize 
what Judge Story's prophétie vision saw many years sinoe, 
that the législative interférence in this instance, which gives 
immunity to Memphis, is "but the first link in a long chain 
of répétitions, every subséquent interférence being natûrally 
provoked by the effects of the preeeding one," -by whioh 
injustice will be done, and the standard of integrity lowered, 
to be followed by other evils, that will demoralize and plague 
the country. 

Thèse are my views. But a decree will be entered dis- 
missing complainants' bills and distributing the fund in the 
hands of the receiver in accordance with the mandate from 
the suprême court. 



Oqdensbubgh & Lakb Champlain E. Co. v. Thb Nobthebn 
E. Co. OF New Hampshibe and others. 

(Cireuit Court, D. Ifew Hampshire. February 24, 1881.) 

1. Bill pok Account— Sbvbbal and Distinct Accounts— Parties. 

In Equity. Demurrer to Amended Bill. 

Sid.ney Bartlett and Wallace Hachett, for complainant. 

Mr. Wilson and J. H. Benton, Jr., for défendants. 

LowELL, C. J. This bill is brought upon the same contract 
which was under considération by this court in the district of 
Massachusetts in a case heard by Mr. Justice Clifford and 
myself, — Ogdenshurgh & Lake Champlain R. Co, v. Boston é 
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Lowell R. Corp. 4 Fed. Eep. 64. We then gave a construc- 
tion to this very singular and difficult contract, and held that 
the four railroad companies, who are its parties of the third 
part, had agreed severally with the plaintiff corporation to 
repay to it the large sum which it had advanced, to the extent 
of the gross proceeds of the business in said contract men- 
tioned and provided for, and only to this estent. The de- 
murrer to the bill in that case was sustained because there 
was no allégation as to the amount of gross earnings, and 
because it did not appear that Smith & Stark, the trustées of 
the sinking fund, had no fund in their possession applicable 
to the payment of the debt. In the présent case the bill bas 
been amended to meet the objections which were sustained 
in the other case. The principal point made in support of the 
demurrer is that the Nashua & Lowell Eailroad Company, 
against whom a separate suit is pending, being within the 
state of New Hampshire, ought to hâve been made a party 
défendant. 

It was intimated in the former décision that if ail four of 
the borrowing corporations had been found in one district, a 
single suit might properly bave been sustained against them; 
but we held that they were not necessary parties. The 
amended bill demands only one-fourth of the debt from this 
défendant, and, if its gross earnings are equal to that sum, I 
do not see that the other corporations are even proper par- 
ties to that iuquiry. At ail events, there is no advantage in 
joining two out of four of the accounting parties, each ac- 
count being several and distinct. 

Demurrer overruled. 



"f.S.no.tO— 56 
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Ogdensbuegh & Lake Champlain E. Co. ». The Nashua & 
LOWELL E. Co. 

(Oireuit Court, B. New Hampshire. February 24, 1881.) 

In Equity. Demurrer. 

Sidney Bartlett and Wallace Hachett, for plaintiff. 

F. A. Brooks, for défendants. 

The bill in this case is like that passed upon in Ogdens- 
burgh é Lake Champlain B, Co. v. Boston é Lowell R. Corp., 
é Fbd. Eep. 64, and bas not been amended to meet tbe ob- 
iections sustained in that case. 

The order must therefore must be : Demurrer sustained. 



Spakgleb V. Sellebs.* 
(Circuit Court, 8. B. OMo. February 16, 1881.) 

1. Attoknet and Client — Attohkey tlNDBRTAKiîrG to Pbrfobm Serv- 

ice Beïoni) Hi8 Employmbnt — Degreb of Skill. 

If an attorney, employed to conduct a cause, undertakes to peif onn 
any service in regard to the case which, by his employment, he was 
not bound to do, unless specially directed by his client, he will be held 
tb the same strictness in the manner of its discharge as if within the 
terms of his contract. 

2. Attornbt AT Law — Pbrfbct Lbciai, Knowledge not Requibed. 

The undertaking of an attorney is not that he possesses perfect 
légal knowledge, or the highest degree of skill in relation to the busi- 
ness he undertakes, nor that he will conduct it with the greatest 
degree of diligence, care, and prudence. 

3. Same — Ordinary Légal Knowledge and Obdinaet Diligence 

Reqtjirbd. 

But the undertaking of an attorney with his client is that he pos- 
sesses the ordinary légal knowledge and skill common to members of 
the profession, and that in the discharge of his duties he will exercise 
ordinary and reasonable diligence, care, and prudence. 

*Reported by Messrs. Florien Glauque and J. 0. Ilarper, of the Cincin- 
nati i.ar. 
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4. SaME— SAMEr-W^ST OP, 18 NeGLWENCE. 

The failure of an attorney to bring to, or exercise in, the discharge 
of his duties such knowledge or such degree of diligence, care, and 
prudence, would be négligence. 

5. Same— Négligence— Damages— Whbn Recovehable, 

To authorize a recovery in damages against an attorney for négli- 
gence, not only the négligence must be established, but it must also 
be shown that the damage claimed was the resuit of such négligence. 

Demurrer to Pétition. 

John F. Follctt, for plaintiff. 

Bateman & Harper and H. C. Whitman, for défendant. 

Swing, D. J. The pétition avers substantially that in the 
year 1870 the plaintiff, at the spécial instance and request 
of the défendant, had retained and employed the défendant as 
an attorney and counseller at law, for certain fées and rewards 
to said défendant, to prosecute and conduct and manage a 
certain action to be commenced in the court of common 
pleas within and for the county of Miami, in the state of 
Ohio, and to prosecute, conduct, and manage said lawauit 
through the différent courts to which it might be taken, by 
appeal or otherwise, until the final termination thereof, and 
the said défendant then and there accepted and entered upon 
said retainer and employment; said action to be brought by 
the said plaintiff against Daniel Brown, Eliza H. Brown, et 
al. The nature and object of said action was as foUows : 
That at the October tei-m of the court of common pleas of 
Coshocton county, Ohio, for 1869, Thomas Moore and Thomas 
Dix, partners, recovered a judgment against Daniel Brown, 
Albert Christy, and Alexander H. Spangler, the plaintiff, on 
a certain promissory note, whereon the said Daniel Brown 
was liable as principal, and the said Albert Cliristy and 
plaintiff were liable as sureties only of the said Daniel Brown ; 
that on the thirtieth of November, 1869, exécution was 
issued upon s^id judgment to the sheriff of Miami county 
against the said Daniel Brown, which was af terwards returned, 
indorsed: "Eeceived this writ December 4, 1869, and deliv- 
ered the same to M. A. Evans, my suçcessor, January 3, 
1870 ;" which was afterwards returned, on the fourth of Janu- 
ary, 1870, indorsed, "No goods or chattels, landa ortenements. 
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found whereon to levy;" that the plaintiff, as such security, 
did, on the thirtieth day of February, 1870, pay on said 
judgment the sum of $1,928.90, in fuU, of said judgment, 
except costs, and on the fourteenth day of April, 1870, he 
paid the costs, amounting to $27.92; that the plaintiff, on the 
twenty-sixth day of January, 1870, procured an exécution to 
issue upon said judgment against the said Daniel Brown, 
•which said exécution, for the want of goods and chattels 
belonging to said Brown, was levied upon certain-deseribed 
real estate. The pétition allèges that on the twenty-sixth 
day of June, A. D. 1868, the said Brown, being largely in- 
Tolved in debt, and in order to hinder, delay, and defraud his 
creditors, and prevent the collection of claims against him, 
and particularly the claim of the plaintiff, did make and exé- 
cute a deed for said real estate to his son, Cyrus T. Brown, 
and the said Cyrus T. Brown did, on the same day, exécute 
a deed, and thereby convey the same real estate to his 
mother, wife of said Daniel T. Brown; that said conveyances 
were kept secret, and the said deeds were not recorded or 
presented for record until about the twenty-ninth day of 
August, 1869; that said conveyances were fraudulent and 
without considération ; and that the other of said défendants 
had or claimed to hâve liens of various kinds upon said prop- 
erty, by judgment or otherwise; and that said conveyances 
were a cloud upon the title of the said Daniel Brown. 

The prayer of the pétition filed by said plaintiff in said 
case was that said défendants answer, setting up their claims, 
and that the said conveyances of Daniel Brown to Cyrus 
Brown, and of Cyrus Brown to Eliza N. Brown, be set aside 
and declared null and void, and the said real estate be sub- 
jected to the payment of the indebtedaess of the said Daniel 
Brown, according to priority, and for gênerai relief, 

The pétition shows that the cause was tried upon the 
pleadings and évidence by the eommon pleas court of Miami 
county, at its October term for 1870, and a judgment was ren- 
dered, finding the amount of $2,072.83 due the plaintiff, and 
that the conveyances were void as against said claim, and or- 
dering the property sold in satisfaction thereof ; that the de. 
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fendants Daniel, Cyrue, and Eliza N. Brown legally appealed 
the case to the district court of said county j and that the dis- 
trict court, at its April term, A. D. 1871, tried the case, and 
found that the allégations of the said plaintiff in his pétition 
•were untrue, and ordered that the pétition as to him be dis- 
missed, with eosts. Whereupon it became the duty of the de- 
fendant, under and in pursuance of his said employment and 
contract as an attomey at law with the plaintiff, after said judg- 
ment, to file a motion for a new trial of said action, in order that 
said case might properly and legally be taken to the suprême 
court of the state of Ohio for final adjudication and dé- 
cision therein. Yet the défendant, not regarding his said 
duty, did not nor would prosecute or manage said action 
with due and proper care, skill, and diligence; but, on the 
contrary thereof, prosecuted, conducted, and managed said 
action in a careless, unskilf ul, and improper manner, in this, 
to-wit : that the said défendant, after the rendition of said 
judgment and order in said action against the said plaintiff 
in said district court, failed, neglected, and refused to make 
and file in said district court a motion for a new trial in 
said action, and negligently and unskilfully attempted to 
take said case to the suprême court upon pétition in error, 
without having previously made and filed a motion for a new 
trial of said action. 

The said défendant, in so attempting to take said case to 
the suprême court, prepared in said case a bill of exceptions 
embodying the record, and ail the évidence therein, and after- 
wards, on the fifteenth day of June, A. D. 1872, applied for 
and obtained leave to file said pétition in error ; and after- 
wards, at the December term of the suprême court for 1875, 
the said action came on to be heard upon said pétition in 
error in said suprême court, when said court refused to con- 
sider said case, and dismissed said pétition in error at the 
costs of the plaintiff, and àffirmed the said judgment and 
order of the district court, for thé reason that no motion for 
a new trial of said action had been filed, made, and overruled 
by the district court ; and the plaintiff says that, by reason 
of the négligence and want of due skill of the défendant in 
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the management and conducting his said action, the plaintiff 
was in the suprême court nonsuited, whereby he wa« and bas 
been hindered and prevented from recovering bis claim from 
said Daniel Brown, but is likely to lose the same. Said 
Brown, at the time of the commencement of the action, was 
and still is totally insolvent; and the real estate which the 
plaintiff sought by said action to subject to the payment of 
his claim being amply sufficient in value to hâve paid in 
fuU said claim, with costs. 

The plaintiff says he bas been compelled to pay costs 
expended in said action on the twenty-fourth of June, A. D. 
1876, $128; and on the seventeenth day of June, 1875, at 
the request of the défendant, he advanced to him the sum of 
$75, as défendant represented, for the purpose of paying 
costs and charges of prosecuting said case in the suprême 
court; and the plaintiff ineurred other large expenaes and 
costs in the prosecution of said case, whereby the plaintiff 
hath sustained damages in the sum of $4,000. Whereupon 
the plaintiff prays judgment against the défendant for said sum 
of $4,000, his damages se as aforesaid sustained, and for ail 
proper relief. To the pétition the défendant interposed a 
gênerai demurrer. 

The first question which présents itself for considération is 
the contract between the parties as stated in the pétition. 
Generally, the cOntract was that the défendant, in his pro- 
fessionalcharacter as a lawyer, for a sufficient considération 
from the plaintiff, undertook toinstitute andconducfc for him 
the suit in the pétition described. It may be a question 
whethef, without condition, this service was to extend to ail 
the courts. The allégations of the pétition are that he was 
"to proâecute, conduct, and : manage said lawsuit through 
the différent courts to which it might be taken, by appeal or 
otherwise, until the final détermination thereof." Whether 
this imposed upon the défendant the duty of taking the case 
to ail the courts to which by law it could be by appeal or other- 
wise taken, or to the performance of the professional duty 
relating to said case in such court, if the plaintiff should 
take or direct the case to be taken to said court, may admit 
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«f doubt ; but in the view I hâve takën of this case ît is not 
necessary to détermine this question, for the négligence 
charged consisted in the manner of the taking of the case to 
the suprême court; and that the défendant in fact did take 
the case to the suprême court, and in doing so would be 
■under the same obligations to the plaintiff as to the manner 
■of performing such services as if he had been by bis contract 
bound to their performance. 

What, then, were the obligations wbich the law imposed 
upon the défendant in conducting the business he had thus 
undertaken ? 

It did not require of him the possession of perfect légal 
knowledge, and the highest degree of skill in relation to busi- 
ness of that character, nor that he would conduct it with the 
greatest degree of diligence, care, and prudence. But it 
xequired that he should possess the ordinary légal knowledge 
and skill common to members oftbe profession ; and that, in 
the discharge of the duties he had assumed, he would be ordi- 
narily and reasonably diligent, caref ul, and prudent. Whar- 
ton's Law of Négligence, 749, 750; Shearman & Eedfield's 
Law of Négligence, 211 ; Wells' Atty. and Client, 285. 

If this be the true rule, it follows, as a séquence, that 
if the défendant bas failed to bring to the discharge of the 
duties assumed by him the ordinary légal knowledge and 
skill possessed by members of the profession, or bas failed to 
■discharge the duties with ordinary and reasonable diligence, 
«are, and prudence, he would be guilty of négligence, and be 
liable to the plaintiff for the amount of damages he had sus- 
tained by reason thereof. 

The, négligence charged relates to the management by the 
■défendant of the case in the district court, and consists in 
bis taking the case to the suprême court without having first 
made and filed in said court a motion for a new trial. The 
pétition shows that a bill of exceptions was taken, embody- 
ing the record and ail the évidence, but that no motion was 
made for a new trial, and that the suprême court dismissed 
ihe proceedings in error, and af&rmed the judgment below 
lor that reason. 
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Section 4 of the act of twelfth of April, 1858, (Swan & 
Clitchfield, 1155,) in force when thèse proceedings were had, 
provides : 

"In ail causes pending in the court of conimon pleas, or 
either of the superior courts of this state, either party shall 
hâve the right to excepfc to the opinion of the court on a mo- 
tion to direct a nonsuit to arrestthe testimony from tlie jury; 
and ail cases of motion for a new trial, by reason of any sup- 
posed misdirection of the court to the jury, or by reason that 
the verdict, or, in case the jury be waived, that the finding 
of the court, may be supposed to be against law and évi- 
dence, 80 that said case may be removed by pétition in 
error." It was held by the suprême court (Spangler v. 
Brown, 26 Ohio St. 389) that underthis statute it was neces- 
sary that a motion for a new trial should hâve been made 
and overruled, and exceptions taken thereto, before they 
could be asked to reverse the judgment on the ground that 
the court erred in its finding upon the question of actual 
fraud. This statute seems to be unambiguous in its terms, 
and it had been in existence for four years; and the knowl- 
edge of its provisions should ordinarily and reasonably hâve 
been possessed by one who undertook to conduct légal pro- 
ceedings of that character ; and the ignorance of or failure 
to apply snch knowledge by the défendant was négligence. 

This brings us to the considération of the more important 
question growing ont of the peculiar facts of this case : Did 
damage resuit to the plaintifiE from this omission— this négli- 
gence upon the part of the défendant ? 

It must be conceded that if the plaintiff suffered no loss or 
damage by this act he would hâve no right of recovery. Loss 
and damage to him is the foundation upon which his action 
rests; without this the action must fail. Do the averments 
of this pétition, when taken altogether, show damage re- 
sulted to the plaintiff from this négligence ? I know that the 
gênerai averment of the pétition so allèges, but the other 
averments of the pétition show that ail the issues as to the 
fraudulent character of the conveyance, and the relief prayed 
for, had been passed upon by the district court, and had ail 
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been decided against the plaintiff, and his pétition dismissed; 
and the only benefit whieh the plaintiff oould hâve derived, 
if the casé had been properly taken to the suprême court, 
from the procee4ing, would hâve been by the court reversing 
the judgment of the district court, and granting him a new 
trial, or rendering judgment in his favor. If the judgment 
had been afBrmed, no benefit would hâve resulted to him 
from the proceeding ; and there is nowhere in the pétition 
any averment that the judgment of the court below would 
hâve, been reversed, or in anywise ohanged; nor does the 
statement of facts show that snch would hâve been the néc- 
essary or even probable légal resuit if the court had fully 
considered the case, for the pétition shows that the case was 
not only heard upon the allégations of the pleadings, but 
upon ail the évidence adduced by the parties ; and it does not 
appear that the évidence was of that character which would 
hâve required the court to hâve given any différent judgment 
from the court below. In support of the right to maintain 
the action, and the sufficiency of the pétition, I hâve been 
referred to a number of authorities, which I hâve carefuUy 
examined, and from which, as bearing more direotly upon the 
case, I notice particularly the foUowing : 

In Gamhert v. Hart, 44 Cal. 542, an attorney was sued for 
négligence in failing to file and serve a proper notice of a 
motion for a new trial. The plaintiff in the action had been 
sued in ejectment, and his defence consisted of a claim of titleto 
the lots, derived through a certain judgment, exécution, sheriff's 
sale and deed ; but this judgment, according to décisions of 
the suprême court at the time of the trial, was void, which 
rendered the defence unavailing, and judgment was rendered 
against him. The attorney attempted to get a new trial, but 
did not take the légal steps to do so, by which his motion for 
a new trial was denied, and an appeal was prosecuted and 
dismissed for the reason that demand for a new trial had liot 
been properly made ; but at the same term of the court at 
which the appeal was dismissed, the court, in Hahn v. Kelley, 
made valid such judgments as those under which défendant 
claimed to défend, and which before were void. In disposing 
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of that case the court says : "The appeal which the plaintiff 
prosecuted was dismissed, it appears, at the same term at which 
Hahn t. Kelley was decided, because of the def ects of the state- 
ment, which prevented us from considering the appeal on it& 
merits. If we had been at liberty to look into the merits of the 
case, it may be that it would not hâve been decided until 
after the décision of Hahn v. Kelley, or, if decided before, the 
presumption is that it would bave been decided in aecord- 
ance with the principles announced in that case, which waa 
decided at the same term." So that it clearly appears in 
this case that if the attorney had properly taken it to the 
sOpreme court, that the judgment of the court below would 
hâve been reversed, and his client's property saved. The los» 
ôf the property was therefore the necessary resuit of the attor- 
ney's négligence. Drais v. Hogcm, 50 Cal. 121, was an action 
brought against an attorney for négligence in not taking 
the proper steps to secure a new trial. The action in which 
the négligence was charged was a suit against husband and 
wife; which the attorney was employed to défend, in which 
it was claimed that there was due from the wife a sum of 
money, The complaint did not contain an averment that 
the wife had separate property, or that the contract con- 
cerned her separate property. There was judgment against 
the défendants, and a motion for a new trial filed, and new 
trial granted; but, upon appeal to the suprême court, the 
order granting a new trial was reversed, for the reason that 
the attorney had not taken légal steps to secure it, and in their 
complaint the négligence charged was the improperly procuring 
the order for a new trial ; and they allège in their complaint 
that if a new trial had been granted they would hâve been 
able to establish, as a légal defence, that Lucinda I. Drais, 
(the wife,) when she entered into the contract, was a married 
woman, and was the owner of no separate property, and that 
she was not a sole trader. This case was decided by the 
court upon the ground of the négligence of the attorney in 
not taking an appeal from the judgment itself, rather than 
for his négligence in not taking the proper steps in obtaining 
a new trial. The court says : "The complaint upon which 
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the judgment against Luoinda Drais was founded was rad- 
ically defective, and wholiy insufi&eient to support the judg- 
ment. An appeal from the judgment itself would hâve 
brought up the pleadings as a part of the judgment roU, and 
must hâve terminated in a virtual defeat of the action. An 
inspection of the record in that case, in view of the uniform 
décisions of this court, from the case of Rowe v. Kohle, 4 Cal. 
285, to the présent time, as to the capacity, or rather want 
of capacity, of a married -woman to hind herself by such a 
contract as was alleged in that case is décisive upon this 
point. In this view it was inexcusable in the défendant to 
hâve permitted the time limited by statute for such an ap- 
peal from the judgment itself to pass away, and so allow the 
right of the défendant in that action to become lost in the 
abortive attempt to obtain a new trial, when such new trial, 
if it had been obtained, was not necessary for her protection 
under the circumstances of the case." So that it clearly 
appears, both as matter of fact and of law, that upon the 
new trial no judgment could hâve been rendered against the 
plaintiff ; and that, upon appeal from the judgment rendered, 
it would hâve been reversed, and judgment rendered in her 
favor. The damage resulting to the plaintifiP in being com- 
pelled to pay the judgment against her was the direct resuit 
of the attorney's négligence in either case. 

In Skillen v. Wallace, 36 Ind. 319, the plaintiff claimed to 
be the owner of a valuable pièce of ground in the city of Indian- 
apolis, and brought suit to recover the possession thereof . The 
jury in that suit brought in a verdict for the plaintiff for the 
whole ground, which was of great value; that when the ver- 
dict was brought in by the jury the attorney took and al- 
tered it so as to cover a small and totally valueless pièce of 
the ground, and asked the jury to find the verdict thus al- 
tered, which they did, and which the plaintiff in this case 
avers damaged him to the amount of $1,000. A demurrer 
was filed to the pétition, and sustained by the court below, 
but was reversed on error by the suprême court. The dam- 
age in this case was the direct resuit of the act of the attor- 
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ney in changing the verdict, and but for which the plaintiff 
would hâve recovered the entire land. 

In Walker v. Ooodman, 30 Ala. 482, the déclaration al- 
leged that the défendants conducted the suit, in which they 
had been employed- by the plaintiff, negligently and unskil- 
fully, in not having a certain writ of attachment, affidavit, 
and déclaration drawn up and filed according to the laws of 
the state and the rules of the court; that by reason of said 
négligence and unskilfulness she was prevented from reoov- 
ering judgment, and was forced and compelled to release and 
dismiss the levy of said writ of attachment, by reason 
whereof the plaintiff was prevented from recovering her de- 
mand. This déclaration was demurred to, and the [court 
below sustained the demurrer; but this judgment was re- 
versed by the suprême court upon error. This case also 
shows that the damage was the direct reault oî the négligence 
of the attorney. Goodman v, Walker, Ex'r, 30 Ala. 482, was 
an action brought by the attorneys for their fées, and the 
court, finding the facts as in the last-preceding case, beld that 
lawyers were responsible to their clients for ail injury tracea- 
hle to their want of skill and diligence. 

Ail thèse cases show clearly that but for the négligence 
the loss would not hâve occurred, and therefore resulted 
directly from it. I am aware that Wharton, Neg. 752, says 
that when négligence bas been proved, in conséquence of 
which judgment bas gone against the client, it is not incum- 
bent upon the client to show that but for the négligence he 
could hâve succeeded in the action. It is for the solicitor to 
défend himself, if he can, by showing that the client bas not 
been hurt by his négligence. And the same doctrine is stated 
by Wells' Attorney and Client, 298 ; but eaeh of thèse au- 
thors, in support of the text, refers to Godefroy v. Jay, 7 
Bing. 413, and to Harter v. Morris, 18 Ohio St. 492, as hold- 
ing a différent doctrine, and thèse are the only authoritiea 
they refer to upon this proposition. I bave examined tlie 
case of Godefroy v. Jay oarefuUy. In that case the attorney 
was employed to défend an action brought against the plain- 



BPANGLER V. BELLERS. 893 

tiff. The attorney ne ver gave any attention to the cause, but 
permitted judgment to be taken against his client by default. 
His client waa compelled to pay the judgtnent, and brought 
his action to recover from the attorney for négligence. Un- 
der those circumstances, it was held by the court that the 
plaintiff was not bound to show that judgment Trould not 
hâve gone against him but for the négligence, but it was for , 
the attorney to show that the défendant was not damnified 
by such négligence. 

The décision in that case was based upon Marzetti v. 
Williams, 1 Bamwell & Adolphus, 415, which was an action 
in tort by a depositor against his banker for not paying a 
check drawn by him when he had funds sufficient to do so, 
and it was contended that spécial damages must be shown; 
but the court held that it was an action substantially upon a 
contract, and that if the plaintiff should show a breach of 
that contract he would be entitled to nominal damages. If 
the doctrine of the last-mentioned case would apply to this, 
it would entitle the plaintiff to nothing beyond nominal dam- 
ages; and the doctrine of Godefroy v. Jay is applied by 
Sherman & Eedfield, Négligence, 221, only to cases where an 
attorney employed to défend a cause does nothing. If the 
principle of that case be limited in its application to such a 
case, it might not be objectionable ; but if it is claimed to be 
applicable to every case where négligence is alleged, then it 
is in conflict with the current of American authority. 

In the présent case the district court, which was composed 
of at least three judges learned in the law, upon the exam- 
ination of the. testimony rendered judgment upon the merits 
against the plaintiff, and the only négligence alleged was the 
failure to make a motion for a new trial, so that the case 
could hâve been examined by the suprême court to ascer- 
tain if, upon the évidence, the judgment should hâve been 
reversed, which it would not hâve done, according to its 
repeated décisions, unless the judgment was clearly and 
manifestly against the évidence, which cannot be presumed. 
To say in such a case that when the plaintiff bas established 
négligence that he is entitled to judgment for ail he could 



894 tBDEKAL REPOBTBR. 

have had if the suprême court had reversed the judgment, 
and he had ultimately recovered ail he claimed, unless the 
défendant oan show that the suprême court woiild not have 
reversed the judgment, and that the plaintiff would not have 
ultimately recovered what he claimed, would be placing the 
burden of proof where, according to no established légal 
principle, can it rest. 

In Suydam v. Vance, 2 McLean, 99, a case decided in this 
circuit in 1840, Mr. Justice McLean, in discussing the ques- 
tion of the liability of an attorney for négligence in not tak- 
ing the proper steps to coUect a note from the maker, says : 
"It must be shown, therefore, not only that the attorney was 
grossly négligent in proceeding against the maker of the 
note, but that the amount might have been collected from 
him had the proper steps been taken." That there must be 
a légal préjudice to the client is clearly shown in Harter v. 
Morris, 18 Ohio St. 492. In that case the pétition showed 
that Harter, the plaintiff, was sued jointly with four others 
as joint makers of a promissory note; that a verdict was ren- 
dered against them ail, and that he alone took a second trial, 
and gave bond, but that, by négligence of the attorney, the 
journal entry showed that a second trial had been taken by 
ail the défendants, and by like négligence the bond was exe- 
cuted for the payment of any judgment whioh might be ren- 
dered against them; that on the second trial a verdict and judg- 
ment were rendered in favor of the défendant Harter, and 
against the other défendants, and that Harter was compelled, 
by suit on the bond, to pay the judgment against the other 
défendants, because they were insolvent. Upon demurrer to 
the pétition, the court below sustained the demurrer, and ren- 
dered final judgment for the défendant. Upon error, the 
suprême court held that the légal effect of the undertaking 
was to render Harter liable only for such judgment as might 
be rendered against him, and that there was no négligence 
on the part of the défendant to the légal préjudice of the 
plaintiff, and affirmed the judgment of the court below. 

From the examination I have been able to give this ques- 
tion, I am of opinion that to entitle the plaintiff to recover 
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for négligence he must not only show the négligence, but 
must also show that damage resulted to him from such nég- 
ligence; and taking this pétition in ail its parts it does not 
show that the loss of the debt of the plaintiff was the resnlt 
of the négligence of the défendant. To do this it must be 
shown that if the case had been properly taken to the 
suprême court, that that court would bave reversed the décis- 
ion of th« district court, and this does not appear either from 
the allégations of the pétition, or, as a conclusion of law, 
from the facts therein stated. 

The demurrer must therefore be sustained. 



Adleb, Goldman & Co. v. Eoth, Défendant, and SHAPiiBiaB 
«& Co., Intervenors. 

{Oireuit Court, E. D. ArJcansas. , 1881.) 

1. Attachment — Levy— Personal Propertt. 

To constitute and préserve an attachment of personal property ca- 
pable of manual delivery, the offlcer must take the property into cus- 
tody and continue in the actual possession of it, by bimself , or by an 
agent appointed by him for that purpose. 

2. Bamb— Two Wbits— Priokitt, 

Where writs of attachment issue from a fédéral and state court 
agatnst the same défendant, the ohe uuder vrhich the property is flrst 
actually taken into custody has priority, without regard to thé date 
of the respective writs, and a United States marshal and sherifE can- 
not make a joint or partnership levy, nor can one of thèse officeis 
make a levy subject to the prior levy of the other. 

Cdldwell Bradshaw, for intervenors. 

Cohn é Cohn and Eben W. KimbaU, for Adler, Goldman & Co. 

N. é J. Erb, for E. Eoth. 

Caldwelij, D. j. On the twenty-sixth of November, 1880, 
A.dler, Goldman & Co. sued out of this court a writ of attach- 
ment against the property of E. Eoth, and placed the same in 
the marshal's hands for service. On the same day Shapleigh 
& Co. sued out a like writ against the same défendant, before 
a justice of the peace, and placed it in the hands of a deputy 
sheriff for service. The plaintiff s in the last writ pétition for 
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an order requiring the marshal to release 12 wagons and 18 
barrels of sait from the levy of the writ in his hands, and turn 
the same over to the custody of the deputy sheriff, npon the 
ground that the latter officer exeouted thé first attachment on 
the same. The pétition is contested by the other attaching 
creditors and the défendant in the writs. 

The writs of attachment in the hands of the marshal and 
deputy sheriff respectively hâve been introduced in évidence. 
The returns on both writs show on their face a valid levy. 
From the face of the returns it appears the marshal levied 
on the property at 5 o'clock p. m., and that the deputy sheriff 
levied on the same property at 6 : 30 o'clock p. m. of the same 
day. Each officer testifies to the correctness of his return, 
and the deputy sheriff testifies that he made his levy nearly 
an hour before the arrivai of the train whieh brought the 
deputy marshal to the town where the property was found. 
In the view takenof the case it is notnecessary to détermine 
which one of thèse ofËcers is right in his recollection as to the 
time he cast a furtive glance after night on the property. It 
turns out that neither of them knew what constituted a valid 
levy of a writ of attachment on personal property, and neither 
of them made an effectuai levy on the night in question, 
whether the property be regarded as capable of manual 
delivery or otherwise. 

The deputy sheriff testifies that the property was on an 
unenclosed lot in the rear of the storehouse of the défendant 
in the attachment ; that it was dark at the time he went where 
the property was found ; that no one was in the storehouse or 
about the promises ; that the storehouse was locked and the 
key in the possession of the deputy marshal, but not the dep- 
uty who afterwards levied the writ on the wagons and sait; 
that by the light of a burning match he ascertained the 
maker's name on the wagons and went away, and afterwards 
indorsed his return upou the writ. He did not take the prop- 
erty into his custody, or remove it, or put it in the custody of 
any one, or procure a receiptor for it. He did not even bave 
the agreement of the debtor that it might remain where it 
was without interférence. He did absolutely nothing but go 
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to the place where the property ■w'as and look npôn it by thé 
light of a burning match, and then go away, leaVîng it in the 
open lot wherç he found it, and wherè it waa afterwards foMid 
and levied opon by the marshal. The Gode provides that the 
officer shall exécute the order of attachaient "uponi personal 
property, capable of manual delivery, by taking it into his 
custody and holding it, subject to the order of the court. 
Upon other personal property by delivering a copy of the 
order, with a notice specifying the property attached to the 
person holding the same." Seotion 399, Gantt's Dig. 

Thèse provisions only formulate the previously well-settled 
rules of law on this subject. The "custody and holding" 
required in the case of property capable of manual delivery 
isactual and real, not idéal or coûstructive. 

,The officer's indor sèment on the writ that he has levied on 
the property and taken it into bis custody amounta to noth- 
ing if he has not in fact done so. He must obtain the power 
and control over it, and take it out of the power and control 
of the debtor. The objeot of a writ of attachment is to take 
the property out of the debtor's possession and transfer it 
into the custody of the law for the security of the plaintiff. 
Hollister v. Goodale, 8 Conn. 332. 

The authorities are uniform that to conetitute and pré- 
serve an attachment of personal property, capable of manual 
delivery, the officer must take the property into custody, and 
continue in the actual possession of it by himself or an agent 
appointed by him for that purpose. If to do this it is neces- 
sary to remove the property, then it must be removed. Where 
the debtor is divested of his possession and control, and the 
officer or his agent is in the actual custody of the property, it 
may remain in the place where it is found. But if a removal 
is necessary in order to retain possession, it is the duty of 
the officer to remove it ; and the fact that the removal will be 
attended with some inconvenience does not furnish an excuse 
for a neglect to retain possession. Chadburne v. Sumner, 16 
N. H. 129 ; Miller v. Camp, li Conn. 219; Gower v. Stevens, 
19 Me. 92;, Lane v. Jackson, 5 Mass. 157; Gale v. Ward, 14 
Mass. 356; Odiorne v. Colley, 2 N. H. 66; Huntingfon v. 

v.5,no.l0— 57 
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Blairdeîl, Id. Sll ; Butterjield v. Clémence, 10 Cush. 269; 
Crawfor V. Newell, 23 lowa, 453. 

The wagons and sait in question were capable of manual 
delivery. They were the property of the défendant in the 
writs, on; his premises, and in his possession. The deputy 
sheriff did nothing whatever to divest or change this posses- 
sion, or prevent the attachment of the property by any other 
officer. In the first instance the levy made by the marshal 
was ûo beiter than that made by the deputy sheriff, but after- 
wards, and'before the deputy sheriff had taken or attémpted 
to take the aotual oustody of the property, the marshal per- 
feoted his levy by taking actiial possession, and now bas the 
property in his custody. It is needless to inquire whether 
the writ from this or the magistrate's court was first issued. 
The rule is well settled that ih case of such writs issuing 
from a fédéral and state court agaiust the same défendant, 
the writ under which the property is first actually taken into 
custody bas priority, without regard to the date of the respect- 
ive writs. The usual stattitory provision that an exécution 
or writ of attachment shall be a lien upon or bind the prop- 
erty of the défendant in the writ from the time it comes to 
the hands of the officer, bas no opération in such cases. In 
the case at bar neither the marshal nor the deputy sheriff 
had the least priority of right.until one had acquired it by a 
prior valid levy. The possession under such a levy is notice 
of the attachment, and prevents a second attachment, and 
ail conflict of jurisdiction. Nor can the marshal of this 
court and a sheriff make a joint oï partnership levy on the 
same property, nor can one of thèse officers make a levy sub- 
ject to the prior levy of the other. They açt under author- 
ity of différent governments, and each must make his return 
and account to the court of which he is an officer. Any 
effort to mingle their powers and authority would lead to 
confusion, and tend to bring about conflicts between thô 
courts of the two governments and their officers. To avoid 
thèse reaults the rule is inflexible that property cannot be 
the subject of levy under writs issuing from a fédéral and 
state court at the same time. The first actual seizure, 
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whethfir uncler Uié fédéral or state authority, withdrawa the 
property from the reach of the process of the other. Hagan 
V. Lewis, 10 Pet. 400; Brown v. Clârk, 4 How. 4; Pulliam 
V. Oshorne, 17 How. 471; Taylor v. Garyl, 20 How. 583; Fou 
T. Hempjield R. Co, 2 Abb. tJ. S. 151 ; Johason, v. Biahop, 1 
Woolw. 324; S. 0. 8 Bank Reg. 533. 
Pétition dismissed. 



In re Ah Lee. 
{District Court, D. Oregon. April 19, 1880.) 

L Imfkisonment. 

The national courts hâve Jurisdiction to relieve any person from 
impnsonment under color of the authority of a state, without dus 
process of law, contrary to the fourteenth amendaient. 

2. DuB Process of Law. 

A person imprisoned under a valid law, although there is error In 
the proceeding resulting in the commitment, is not imprisoned with- 
out due process of law, contrary to the fourteenth amendment. 

8. De Facto Officbr. 

A person in office by color of right is an offlcer de facto, and hia 
acts as such are valid and binding as to third persons ; and an 
unconstitutional act is sufflcient to give such color to an appoint- 
ment to office thereunder. 

4. Bahb. 

The constitution of Oregon autborizea the législature, when tha 
population of the state equals 200,000, to provide by élection for sep- 
arate judges of the suprême and circuit courts. On October 17, 
1878, the législature passed an act providing for the élection of such 
judges at the gênerai élection in June, 1880, and also that the gov- 
emor should appoint such judges in the tneantime, which was done. 
Edd, that admitting such act was unconstitutional, because the pop- 
ulation of the state was less than 200,000, and that the appointments 
by the govemor were therefore invalid, and also because the consti- 
tution only authorized the sélection of such judges by élection, still 
the persons so appointed under the act, and performing the duties of 
the judges of said courts, were judges de facto, and a person impris- 
oned under a judgment given in one of them, oonvicting him of a 
crime, is not thereby deprived of his liberty without due process of 
law, contrary to the fourteenth amendment. 

Haheas Corpus. 
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Rufus Mallory and John W. Whalley, for petitioner. 

Deady, D, J. This is a pétition for a writ of habeas corpus 
directed to the sheriff of this county commanding him to pro- 
duce thebody of the petitioner, Ah Lee, before this court, 
together with the cause of bis détention. Substantially the 
pétition stateg that the petitioner is a citizen of the empire 
of China; that he ha s been indieted and convicted of the 
crime of murder in the circuit court for the county of Mult- 
nomah and state of Oregon, alleged to hâve been committed in 
the killing of one Chung Su Ging about October 3, 1878, in a 
joss house in this city, the judgment of which court was after- 
wards afiSrmed by the suprême court of the state ; that after- 
wards said circuit court, in pursuance of a mandate from said 
suprême court, appointed April 20, 1880, as the day on 
which the judgment aforesaid should be executed by hanging 
the petitioner ; that neither the person who acted as judge of 
said circuit court during the pendency of said proceeding, 
nor those who acted aa judges of said suprême court during 
the same, were ever appointed or elected judges of said courts, 
or any of them, in pursuance of any law or authority of the 
state of Oregon ; that neither they, nor any of them, had any 
power or authority to act as such judges during the pendency 
of said proceeding, or at ail, and that therefore said proceed- 
ing and the judgment therein were carried on and had with- 
out due process of law, within the meaning of article 14 of 
the amendments of the constitution of the United States, and 
are therefore void and of no eifect; that the sheriff of said 
county now unlawf ully restrains the petitioner of his liberty in 
pursuance of said void and pretended judgment, and also 
threatens and intends to deprive him of his life, as therein 
provided and directed. Besides thèse allégations contained 
in the pétition, it was assumed and understood upon the 
argument that the foUowing facts were judicially known to 
the court: That on October 17, 1878, the législature of this 
state passed an act entitled "An act to provide for the élec- 
tion of suprême and circuit judges in distinct classes," (Sess. 
Laws 1878, p. 33,) by which it was provided that at the gên- 
erai élection in June, 1880, there should be elected three jus. 
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tices of the suprême court, who should take office on the first 
Monday in July thereafter; and also a circuit judge in each 
of the judicial districts of the state, who should take office at 
the same date. By section 10 of the act it was further pro- 
vided that, "within 20 days after the taking effect of this act, 
the governor shall appoint three judges of the suprême court 
and iive judges of the circuit courts, who shall, within 10 days 
after receiving notice of their appointments, qualify and enter 
upon the duties of their offices until their successors are 
elected and qualified, as provided in this act ; " that thè gov- 
ernor appointed certain persons to be judges of the suprême 
and circuit courts accordingly, who entered upon thèse re- 
spective offices and thereby displaced the five justices of the 
suprême and circuit courts then in office; and that each of the 
judges before whom the action against the petitioner was 
heard and tried, entered and held office under and by virtue 
of an appointment under said section 10, and not otherwise ; 
and the contention of the petitioner is that this act is uncon- 
stitutional, and the appointments thereunder illégal and void, 
and therefore the petitioner is in custody without due process 
oflaw. 

The pétition is based upon the clause of section 1 of the 
fourteenth amendment which reads: "Nor shall any state 
deprive any person of life, liberty, or property without due 
process of law" and sections 751-755 of the Eevised Stat- 
ntes, which provide for the issuing of the writ of habeaS 
corpus by the courts and judges of the United States. Thô 
753d section of the Eevised Statutea provides that, among 
other cases, the writ may "extend to a prisoner" who "is in 
custody in violation of the constitxition, or of a law or treaty of 
the United States," whether under color of the authority of 
the United States or a state thereof. This amendment, like 
ihe original constitution, is the suprême law of the land, and 
therefore, within the limit of its opération, the national govem- 
ment is superior to that of the state. Section 5 of the amend- 
ment gives congress express power to enforce the provisions 
thereof. In relation to the limitation upon the power of the 
state to "deprive any person of life, liberty, or property," 
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congress lias exercised tMs power in the passage pf the aet 
of Pebmary 5, 1867, (14 St. 385; Eev. St. § 753,) which 
authorizes the national courts to inquire, by habeas corpus 
into the cause of détention of any one who "is in custody," 
whether under the authority of the state or otherwise, "in 
violation of the constitution, or a law or treaty of the United 
States," and to discharge him therefrom in case he is held in 
contravention thereof . If, then, the petitioner is restrained of 
his liberty or adjudged to lose his life by the aet or agency 
of the state, without due process of law, he is so restrained or 
adjudged in violation of the constitution of the United States, 
and therefore this court has power, and it is its duty, to inter- 
fère and relieve him from such restraint or adjudication. 

Argument eannot make the case plainer than the mère state- 
ment of it. The conclusion necessarily foUows from the pro- 
mise. The state can only aet through individuals, and when it 
does so their acts are the acts of the state. As was said by 
Mr. Justice Strong, in delivering the opinion of the court in 
Ex parte Coles, at the présent term of the suprême court : 
"We hâve said that the prohibitions of the fourteenth amend- 
ment are addressed to the states. They are : • No state shall 
make or enforce any law which shall abridge the privilèges 
or immunities of eitizens of the United States ; nor shall any 
Btate deprive any person of life, liberty, or property without 
due process of law, nor deny to any person within its juris- 
diction the equal protection of the laws.' They hâve référence 
to the actions of the political body denominated a state, by 
whatever instruments or in whatever modes that action may 
be taken. A state acts by its législature, its executive, or its 
judicial authorities. It can aet in no other way. The con- 
stitutional provision, therefore, must mean that no agency of 
the state, or of the offieers or agents by whom its powers are 
exercised, shall deny to any person within its jurisdiction the 
equal protection of the laws. Whoever by virtue of public 
position under a state government deprives another of prop- 
erty, life, or liberty, without due process of law, or dénies or 
takes away the equal protection of the laws, violâtes the con- 
stitutional inhibition, and as he acts in the name and for the 
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state, and is clothed with the state's power, his aet îs tliat of 
the State. This must be so or the constitùtional prohibition 
bas no meaning, when the state has clothed one of its agents 
with power to annul or évade it." 

And again, in speaking of the power of congress to enforcë 
thèse prohibitions, and the suppèsed want of it in regard to 
the injunctions addressed to the states in tlie original consti- 
tution, as was said in Kentucky v. Dennuon, 24 How. 66, hé 
says: "But the constitution now expressly gives authority for 
congressional interférence an'd oômpulsion in the cases em- 
braced within the fourteenth ânleiidnient. It is but a lini- 
ited authority, triie, extending ônly tp a single dass of cases, 
but 'within its liinits it is complète." In re Parrott,!]. S. Q. 
C. Dist. of Csl., Sawyer and Hoffmdn, JJ.,* lately held that ihè 
constitution and làws of Galifornia, forbidding the employment 
of Chinese by corporations, was à déniai by the state of the 
equal protection of the laws to the Chinese, and therefore 
void, and took Parrott upon a hahecùs corpus out of the hanàs 
of the state authorities, where he was held upon a criminal 
charge forviolating thèse làws, and discharged him, as being 
in custody contrary to the constitution of the United States. 

It is admitted that the state has the power to deprivé per- 
Bons of life, lîberty, and property, provided it is not done 
without due prôcess of law. The power to do this, so far as 
it ever existed, is denied to and in eff ect taken away f rom the 
state by the fourteenth amendaient. And this is not ail. In 
case the state does so deprive any one, or attempts to, power 
is conferred upon the gênerai government to interfère and 
prevent or correct the wrong. It is worse than idle to talk 
about the right of a state to do what the constitution prohib- 
its it from doing, or the want of right in the United States to 
do what the constitution expressly authorizes it to do. The 
constitution, and not the local cpnvenienee, passion, or inter- 
est, is the standard and measurô' of the relative right and power 
of a state and the United States in our form of government. 
This fourteenth amendment was made a part of the constitu- 
tion by the ratification of the states, including Ôregon, and 
*Reported la. 1 Fed. Rep. 481. 
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its provisions are as much the suprême law of the land as 
any line or word in the original instrument. 

The clause now under considération only forbids a state to 
act towards individuals in disregard of what are generally 
deemed fundamental principles. So far, then, it is a bulwark 
against local tyranny and opression, and therefore ought to 
be considered and enforced as a provision intended and calcu- 
lated to maintain ând promote right and justice between the 
state and its inhabitants. 

Article 7 of the constitution of the state provides sub- 
stantia,lly as follows: Thç judicial power shall be vested in 
a suprême, circuit, and county courts. Section 1. The su- 
prême court shall consist of four justices, "to be chosen in 
districts by the electors thereof," but the number may be 
inçreased to seven. Section 2. Vacancies in this of&oe must 
be filled by élection, but the governor may fill a vacancy until 
the next élection. Section é. The suprême court shall hâve 
only appellate jurisdiction, £^nd shall hold.a term at the seat 
of gpvernment annually. Sections 6, 7. The circuit court 
shall be held in each county by one of the justices of the 
suprême court, and shall hâve ail judicial power not otherwise 
vested. Sections 8, 9. Section 10 provides : "When the white 
population of the state shall amount to 200,000, the légis- 
lative assembly may provide for the élection of suprême and 
circuit judges in distinct classes, one of which classes shall 
consist of three justices of the suprême court, who shall not 
perform circuit duty, and the other shall consist of the neces- 
sary number of circuit judges, who shall hold full terms with- 
out allotment, and who shall take the same oath as the 
suprême judges." 

The petitioner claims that the act under which the persons 
who were appointed judges of the court in which his case was 
tried and heard was unconstitutional and void, because : (1) 
The act does not déclare or find that there was 200,000 pop- 
ulation in the state when it was passed, nor was there any 
census, élection return, or other record or public writing, or 
record tending to establish that fact, but the contrary; (2) 
that the provision of the constitution authorizing the legisla- 
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ture to provide for distinct judgeB for the suprême and circuit 
courts authorized it to do so by élection, but not àppointnient, 
and therefore, at least, section 10 of said act, thé one under 
■which thèse persons were appointed judges, is unconstitu- 
tional and void ; and (3) the subjèct of appointing judges is 
not expressed in the title, and therefore . it is so far. void as 
being passed eontrary to section 20, art. 4, of the constitution, 
which provides : "Every act shall embrace but one subject, 
and matters properly connected therewith, which subject shall 
be expressed in the title," and déclares that, as to àny sub- 
ject not so "expressed, the act shall be void; and that, there- 
fore, the persons appointed under said act as judges were not 
judges, but intruders and usurpers, and the petitiouer is in 
custody and adjudged to die without due process of loiW. 
What is due process of law, or the want of it, under the four- 
teenth amendment may, in some cases, be a diffieult question 
to answer. The power ponferj-ed upon the United States to 
relieve against the acts of the state on this account was not 
intended to reach mère errors or defeets in a proceeding, but 
only extends to cases in which there has been a palpable and 
Bubstantial disregard of the law applicable thereto. For 
instance, the constitution of this state (section 11, art. 1) guar- 
anties to a défendant in a criminal action the right of trial 
by jury. Now, if the législature should provide that a cer- 
tain person or class of persons who were obnoxious to the 
public should be tried without a jury, there can be no doubt 
that a conviction under such an act would be without due 
process of law, and the party affected by it might be relieved 
from it by the power of the United States. 

Chancelier Kent, in his Commentaries, (vol. 1, p. 612,) says : 
"The better and larger définition of due process oflaw is that 
it means law in its regular course of administration through 
courts of justice." 

Since the adoption of the fourteenth amendment two cases 
hâve been before the suprême court of the United Statea 
involving this question. 

Thfe first was Kennard v. Louisiana, 92 U. S. 481. There- 
was a contest between Kennard and Morgan for a state judgé- 
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ship in Louisiana, and the plaintiff in error appealed f\-om 
the décision of the suprême court of the state, giving the office 
to Morgan, on the giround that it was without due process of 
law. The chief justice, in announcing the décision of the 
court, eaid that the only question in the case for its consid- 
ération was whether the state of Louisiana, acting through 
her judiciary, had deprived Kennard of bis office without due 
process of law, and then said: "It is substantially admitted 
by oounsel in the argument that such is not the case, if it 
bas been done 'in the due course of légal proeeedings,' accord- 
ing to those rules and fonns wbich bave been establisbed for 
the protection of private rights. We accept this as a suffi- 
cient définition of the term 'due process of law,' for the pur- 
poses of the présent case. The question before us is not 
whether the court below, baving jurisdiction of the case and 
tbe parties, bave foUowed the law, but whether the law, if fol- 
lowed, would bave fumished Kennard the protection guar- 
antied by the constitution. Irregularities and mère errors 
in tbe proeeedings can only be corrected in tbe state courts. 
Our authority does not extend beyond an examination of the 
power of the courts to proceed at ail. The judgment of the 
state court was affirmed. 

Tbe second was Pennoyer y. Neff, 95 U. S. 723. This case 
went up from this court, and the question was as to the 
validity of a personal judgment given against a non-resident 
of the state, in a court of the state, without any service of the 
summons except by publication. ■ In delivering the opinion 
of the court, Mr. Justice Field said: "Since tbe adoption of 
the fourteenth amendment to the fédéral constitution tbe 
validity of sucb judgments may be directly questioned, and 
their enforcement in the state resisted, on the ground that 
proeeedings in a court of justice to détermine tbe personal 
rights and obligations of parties, over whom that court bas 
no jurisdiction, do not constitute due process of law. Wbat- 
ever difficulty may be experiençed in giving to those terms a 
-définition wbich will embrace every permissible exertion of 
power affecting private rights, and éxclude sueb as is for- 
iidden, there can be no doubt of their meaning when applied 
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to judicial proceedingë; They thenmean a coiirsè ef le^eà 
proceiedings according io those rules aiid principles which 
hâve beèn establîehed in Our jurisprudence for the protection 
and enforcement of private rights. To gbf'é Buch proceedings 
any validity, there must be a tribunal compétent by its teon- 
stitution — that is, by the law of its création — to pass upon 
the subject-matter of the suit; and, if that involves mereîy à 
détermination of the persoiiiil liability of the défendant, he 
must be brought witliin its jurisdiction by service of process 
within the state, ôr his voluntary appearance." 

In considering this case I hâve not found it necessary to 
pass upon the constitutionality'Of the act of October 17, 1878, 
or the validity of the appointments thereunder; for although 
the act may be unconstitutional, and the appointments illégal^ 
still if the personB appointed -were judges de facto, their aets, 
as to third persons, are valid, ànd the petitioner is not re- 
strained without due process of law. From the provisions of 
the constitution above cited it plainly appears that the su- 
prême and circuit courts of the state are created by the con- 
stitution. They exist by virtue of its provisions. As thereiti 
proyided, the judges of the former are the judges of: the latteï, 
until the législature, in the exercise of the power conferred 
upon it by section 10, art. 7, provides for the élection of dis- 
tinct judges for the latter. The perdons appointed as judgeë 
under this act, although its uncbnstitutionality be admitted, 
and that therefore they are not judges de jure or of right, arô, 
nevertheless, acting as judges of constitutionally created and 
existing courts jhaving jurisdiction to try, hear, and déter- 
mine the criminal action in which the petitioijer has been 
convicted of murder, and sentenced to receive the punishnient 
of death when and as it took place, both in the court below 
and upon appeaL A person ootually in office by color of 
right or title— not a mère usurper or intrudér^ — although not 
legally appointed or elected théreto, or qualified to hold the 
same, is still an officer de /aeto, or in f act, and, as a matter 
of public convenience and utility, his acts, -while so in office, 
are held valid and binding as to third persons. 

But coansel for the petitioner contend : (1) That no one is 
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an officer de factû who enters upon or Iiolds an office under 
a void law or illégal appointment, bu,t that he is only an in- 
truder ; (2) that to make one an officer de facto he must appear 
to hâve entered upon the office under a légal élection or ap- 
pointment — under color of right ; (3) that a person cannot be 
considered an officer de facto unless the office he is said to be 
in legally exista; and there being no such office as "circuit 
judge" or judge of the circuit court established by the consti- 
tution, the person who acted as judge on the trial of the peti- 
tioner in thé court below was not even a de facto judge ; and 
(4) that an appointment cannot give color of right to enter 
and hold an office which is élective, and vice versa, and there- 
fore the person who acted as judge of the circuit court in 
■vrhich the pétition was tried was not a judge de facto. Upon 
the latter point council cite People v. Kelsey, 34 Cal. 475; 
People V. Albertson, 8 How. P. E. 363; Brown v. Blake, 49 
Barb. 9. 

In the first of thèse cases the court held that the constitu- 
iion of the state having made the office of tax coUeotor élect- 
ive, the législature had no power to provide for ifcs being 
filled by 'appointment, nor to confer the duties thereof upon 
an office filled by appointment. But theire the question arose 
in a direct proceeding to try the right to an office, while hère 
it arises in a collatéral onç to détermine the legality of an 
act done by a person while in office. Upon. the question of 
the power of the govemor to appoint a judge, when the con- 
stitution only provides for his élection, it is in point. But it 
bas no bearing upon the question whether a person so ap- 
pointed is a judge de facto or not. 

The second case is a direct authority for the proposition 
that "an officer de facto is one who acts under color of title, 
which color can only be given by power having authority to 
fiU the office;" in other words, that an appointment to an 
élective office does not give color of title to the appointée, and 
vice versa. The opinion is plausible; but no authorities are 
cited, and, so far as appears, the distinction attempted to be 
made by it is not found in the books. The case was decided 
in the county court, and the opinion delivered by the et unty 
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judge. The last case also held that the législature could not 
fin an élective ofSce by appointment so as to give the inoum- 
bent color of right and make him an officer de facto, and 
therefore it discharged a party on haheas corpus from arrest, 
■where the warrant was issued by a police judge, elected by 
the trustées of a village, who were themselves appointed to 
office when the constitution provided for their élection. The 
opinion given by the judge who heard the matter at the 
spécial term cites no authorities, and it was affirmed at the 
gênerai term without an opinion. 

As to the third point, it is suffioient to say that the consti- 
tution in effect créâtes a circuit court in each county, to be 
held by a justice of the suprême court or a circuit judge, as 
the case may be, and such court is the office of the judge who 
holds it. A circuit judge's office is the circuit court in which 
he sits — the place which he fiUs — and such is the place or 
office fiUed by the person who acted as judge upon the trial 
of the petitioner. 

The first and second points cover the gênerai question, 
what constitutes a person an officer de facto? In The King v. 
The Corporation of the Bedford Level, 6 East, 356, Lord EUen- 
borough, citii^, 1 Lord Eayfflond> 660, said : "An officer dg 
facto is one who has the réputation of being the officer he 
assumes to be, and yet is not a good officer in point of law." 

In this case it was held that a deputy registrar who continued 
to perform the duties of registrar after the death of his prin- 
cipal was not registrar de facto, because he entered only as 
deputy and could not, therefore, acquire the réputation of 
registrar. . r 

In Wilcox v. Smith, 5 Wend. 232, it was held that a person 
who had acted as justice of the peace for three years, with the 
réputation of being such justice, was presumably in office 
Tindèr color of an élection, and therefore an officer de facto, 
although there was no direct évidence that he entered the 
office undex color of an élection. In delivering the opinion of 
the court, Sutherland, J., said: "The principle is well settled 
that the acts of officers de facto are as valid and effectuai, 
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when they concem tbe public or the rights of third persons, 
as though they were officers de jure. The affaira of society 
cannot be carried on upon any other principle. * * * It 
will be observed that the cases do not go upon the ground 
that the claim by an individual to be a publie officer, and his 
acting as such, is merely prima fade évidence that he is an 
ofScer de jure, but the principle they establish is this : that 
an individual coming into office by color of an élection or 
appointment is an officer de facto, and his acts in relation to 
the public or third persons are valid until he is removed, 
although it be conceded that his élection or appointment was 
illégal. His title shall not be inquired into. The mère claim 
tô be a public officer, and the performance of a single or even 
a number of acts in that oharacter, would not perhaps con- 
stitute an individual an officer de facto. There must be some 
color of an élection or appointment, or an exercise of the 
office, and an acquiescence on the part of the public for a 
length of time, which would afford a strong presumption of 
atleast a colorable élection or appointment." 

In Peopie v. White, 24 Wend. 539, Mr. Ghancellor Wal- 
•worth said : "An officer de facto is onë who cornes into a légal 
and constitutional office by color of a légal appointment or 
élection to that office; and, as the duties of tbe office must 
be disoharged by some one for the benefit of the public, the 
law doés not require third persons, at their péril, to ascer- 
tàin whether such officer bas been properly elected or ap- 
pointed before they submit themselves to his, authority, or call 
upon him to perform officiai acts which it is necessary should 
be performed. Thus, for instance, the constitution requires 
that the justices of the suprême court shall be appointed by 
thè governor, with the advice and consent of the senate; but 
if, either intentionally or from inadvertence, the governor 
ehould appoint and commission an individual as one of the 
justices of that court without having previously nominated 
him to the senate and obtained the consent of that body, and 
the person thus appointed should take upon himself the 
duties of that office, he would be a judge of the suprême 
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court de facto, although, upon a quo warrante, he might be 
removed from the office to which he had not been legally and 
constitutionally appointed, and his ofiScial acts while he was 
Buch judge de facto would be valid as to third persons, so that 
this court, upon a writ of error brought for the purpose of 
reversing a jûdgment pronounced by him as such judge i« 
facto of that court, wonld not be authorized to inquife as to 
the validity of his appoîhttnent. The resuit would be the 
same when his appointment had been made with the consent 
of the senate, in case he was constitutionally inéligible in con- 
séquence of his being a minister of the gospel." 

To the same effect are the cases of People v. CoUins, 7 
John. 5é9 ; McJnstry v. Tanner, 9 John. 135. In the latter, 
a person in the office of justice of the peace was held to be 
an ofâcer de facto, although he was a minister of the gospel, 
and therefore constitutionally inéligible. 

In MaUet v. Uncle Sam,' etc., 1 Nev. 188 j it was held that a 
person acting as justice of the peace under an appointment 
by selectmen, who had no authority to make such appointa 
ment, and a commission from the governor, who was author- 
ized to issue commissions to such officers, was a justice de 
facto. 

In February, 1812, the législature of Massachusetts created 
the county of Hampden, and provided that the act should not 
take effect until August. In the meantime the governor of 
the state assumed to appoint the officers for the new countyj 
as he was authorized to do aftér the law took effect. The 
matter came before the court, and it was held that the ap- 
pointments were void as being made without law, but that 
the appointées, while in office, were officers de facto, and theit 
acts valid. See Fowler V. Beleu, 9 Mass. 231 ; Commonwealth 
V. Fowler, 10 Mass. 290. ^ 

In Plymouth v. Painter, 71 Conn. 587, it was held that "an 
officer de facto is one 'who exécutes the duties of an office 
nnder color of an appointment or élection to that office. He 
differs on the one hand from a mère usurper of an office, who 
undertakes to act as aii officer withôut any color of right, and 
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on the other from an officer de jure, who is in ail respects 
legally appointed and qualified to exercise the office." 

In Brown v. O'ConneU, 36 Conn. 451, an officer de facto was 
defined to be "one wbo bas the color of right or title to the 
office he exercises, — one who bas the apparent title of an officer 
de jure" and in Brown v. Lunt, 37 Maine, 428, as "one who 
actually performs the duty of an office witb apparent right, 
and under claim and color of an appointment or an élection." 

Ex parte Strang, 21 Obio St. 610, is a case directly in point, 
and décides expressly what some of the foregoing cases do by 
necessary implication, that an unconstitutional act will give 
color of right to an appointment made under it. The case 
was this : A statute authorized the mayor of Cincinnati, in 
the absence or disabiHty of the police judge, to appoint a 
temporary substitute. In pursuance of this authority the 
mayor made sucb an appointment, who, in the discharge of 
the duties of the office, committed Strang to prison for the 
non-payment of a fine. The prisoner sued' out a habeas cor- 
pus, and on the argument it was claimed in bis behalf that 
the statute was oontrary to the constitution and void. The 
court held that, admitting the act to be void, yet the ap- 
pointée of the mayor was a judge de facto, saying: "The 
direct question in this case is whether the reputed or color- 
able authority required to constitute an officer de facto can be 
derived from an unconstitutional statute. The claim that it 
cannot seems to be based upon the idea that sucb authority 
can only emanate from a person or body legally compétent to 
invest the officer witb a good title to the office. We do not 
understand the principle to be so limited. We find no au- 
thorities maintaining sucb limitation, while we find a num- 
ber holding the contrary. 9 Mass. 231 ; 10 Mass. 290. The 
true doctrine seems to be, that it is sufficient if the officer 
bolds the office under some power having color of authority 
to appoint; and that a statute, tkough it ahould befound répug- 
nant to the constitution, vM give such color." In support of 
this conclusion the court cites Taylor v. Skrine, 3 Brevard, 
516; Brown v, O'ConneU, 36 Conn. 432; The State v. Mess- 



IN BE AH LEE. 913 

more, 14 Wis. 164; The State v. Bloom, 17 Wis. 521 ; in ail of 
which it appears tbat au unconstitutional statuts was held 
suffioient to give color of rigbt or authority to an appoint- 
ment to a judicial office, and the acts of such appointées, 
while in office thereunder, were held valid. 

No décision of the suprême court of this state upon the 
question bas been cited, and I am not advised that any exists. 

Tbus it will be seen tbat the almost unbroken current of 
authority is against the claim made for the petitioner, tbat 
no one can be an officer de facto under a void law or an illégal 
appointment ; and, admitting that the judges who tried and 
heard the action against the petitioner in the state courts 
were appointed judges of tbose courts under an unconstitu- 
tional aet, yet they were at the least sucb judges under color 
of rigbt and authority, and therefore they were and are 
judges de facto, and their acts are valid and binding as to 
third persons. 

Color of title to an office is analogous to color of title to 
land. The latter does not mean a good title, or even a de- 
fective conveyance from one having title, but only the appear- 
ance of title ; that is, a deed to the premises in due f orm of 
law. Stark v. Starr, 1 Sawy. 20, 

In conclusion, it appearing that the petitioner bas been 
convicted of the ofifence charged against him in a court hav- 
ing jurisdiction of the subject-matter and the person, held by 
at least a de facto judge, be is not, so far as this court can 
inquire, restrained of bis liberty or adjudged to lose bis life 
without due process of law, and therefore the pétition for th» 
writ is denied. 



V.5,no.l0— 58 
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In re Waggonee, Bankrupt. 
{Dùirict Oowrt, W. D. Tmnessee. February 19, 1881.) 

1. DtscHAHOB — Thirtt Pbr Centum — Dbposit fob Costs. 

In determining whether the assets are equal to 30 per centum ot 
the délits proved, it is to the gross proceeds the court looks, and not 
the net sum paid to creditors ; and the deposit of $100 for costs must 
he estimated as part of the assets. 

2. Samb Bubject— Peactice— Depicienct of Assets. 

If the bankrupt desires to be discharged on the ground that his 
assets were of greater value than is shown by the assignee's sales, he 
must, in his pétition for discharge, or somë supplemental pétition, 
State the facts, and tender issues to be tried in a plenary way. 

3. Samb Subject — Valbb dp Assets — When Dischaegb Gbantbd. 

Actual résulta of a fair sale are the best évidence of the value of 
the assets, and this will be conclusive on the question of discharge, 
unless there be some élément of unfairness in the conduct of the sale, 
such as f raud, collusion, or some accident or mistake, irhereby the prop- 
erty has brought substantially less than its real value, in which case, 
upona proper showing of the facts, the dischrarge will be granted, not- 
"withstanding the deficiency of funds in the hands of the assignée. 

4. Samb Subjbct — Increasb op Assets. 

In this case, where the deficiency is very trifliag, the court allowcd 
the bankrupt to make it good, but déclares against the practice. 

In Bankruptcy. 

J. F. HuddleMon, for bankrupt. 

Hammond, D. J. The questions arising in this case are 
presented by the foUowing certificate of the regiater, and the 
proof accômpanying it : 

"eegister's certificate. 

"I,T. J.Latham, the register in charge of said cause, hereby 
certify that ail the meetings in said case hâve been held as 
required under the law and rules of this court; that the 
spécifications in opposition filed against the discharge of said 
bankrupt bave been dismissed by order of the court; that 
two debts against said bankrupt hâve been filed, aggregating 
$668.01, viz., J. E. Adams $78.90, E. W. P. Pool $589.11; 
that the gross amount realized by the assignée viras $94.45, 
the amount deposited was $90, makiiig a total of $184.45. 
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The bantrupt iïlsists that in estimating the âmount or value 
of his estate he is entitled to the beneât of the $90 deposit. 
It is not necessary for me to pass on this question, for the rea- 
son that, even if conceded, it is still short of the amount neces- 
sary to pay 30 per cent, on the $668 of indebtedness, which 
requires $200.40, while he has only $184.45. But the bank 
rupt further insists that his personal property sold by thfe 
assignée should hâve sold for at least $250, and submits 
dépositions to thàt effect, which are herewith filed. . The 
register is clearly of the opinion that the proof establishes a 
value in excess of the assignee's report of about $150, or au 
aggregate of from $225 to $250. Is this proof admissible, 
and is the bankrupt entitled to the benefit thereof as claimed ? 
This question first arose in this district In re Toof, Phillips â: 
Co. The register reported adversely, and waa reversed by 
his honor, Judge Trigg, since which that has bèen the prac- 
tice in this district, and I rôapectfuUy recommendihat it be 
adopted in the présent case. 

"There are no further assets on hand, as shown by the 
assignee's report. 

"The bankrupt has passed his final examination, and fuUy 
conformed td ail the ordersof the court, and appears to b© 
entitled to bis discharge. 

"Eespectfully Bubmitted, 

"T. J. Latham, 
"Eegister in Bankruptcy." 

The assignee's report of the sale mentioned the property 
sold as one jack, one 27-year-old mule, one one-year-old mule, 
one mare, and sundry debts due the bankrupt; ail sold for 
$94.45. I find in the files two dépositions taken in the prés- 
ence of the assignée, the bankrupt and his attorney, and one 
of the creditors, the witnesses being cross-examined by the 
assignée. Thèse dépositions were taken by the bankrupt to 
prove that his assets were worth largely more than they were 
sold for at' the sale. One of thèse witnesses gives it as his 
opinion that the jack was worth $100;, the older mule, $45 
to $50; the younger one, $25 to.$30; and the mare, $60. 
And he giveS' it as his opinion that Jopling, whose debt iii a 
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jadgment for $107 was sold to himself for $5, was good for 
his debts. Being asked on cross-examination if the day of 
sale had not been a county-eourt day, when the town was 
crowded, he replied that it was, and that there was a large 
crowi présent, and among them the bankrupt and some of 
the creditors. He was then asked why the property did not 
sell for the priées he mentions, and he gives as the cause that 
it was a cash sale, and that there was a scarcity of money. 
He expresses the opinion that the animais were worth the 
sums he mentions in cash, and would hâve sold for that if 
there had been a crédit sale and more money. The other 
witness gives the same opinion as to values, but he was not 
présent at the sale, and had not seen the animais for more 
than six months. 

I do not find in the record any order of the court to take 
thèse dépositions, nor that there has been any compliance 
with the Revised Statutes, § 5003, and General Order No, 10. 
Indeed, there is no issue made by pétition or otherwise on 
this question of value. When it was developed that the as- 
sets would not pay 30 per centum, the bankrupt seems to 
hâve Ëled with the register thèse dépositions to prove that 
they were of greater value than shown by the sale. I cannot 
consent to this practice, as it is contrary to ail correct pro- 
cédure that 80 important a matter should be tried upon mère 
affidavits, as thèse so-called dépositions must be taken to be. 
It seems to me that if the bankrupt desires to raise the ques- 
tion as to the value of his assets by showing that they were 
worth more than has been realized, he should présent the 
facts on whioh he relies, showing that there has been a sac- 
rifice, and the cause of it, either in his pétition for discharge 
or in some supplemental pétition. He is not bound to the 
particular form prescribed for his pétition for discharge, and 
should, if they are known, therein allège ail facts upon which 
he expects to procure it. General Order No. 32. This would 
présent an issue, and the creditors and assignée being noti- 
fied, this important question of faot could be adjudicated in 
some more satisfactory way than has been hère adopted. 

In In re Hyndman, 6 Fed. Eep. 705, I considered the sub- 
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iect of the conflict of opinion among the judges on the con- 
struction of the act of June 22, 1874, e. 390, § 9, (18 St. 180,) 
requiring that the assets should be equal to 30 per centum of 
the debts proved to entitle the bankrupt to a discharge, and 
concluded to foUow those cases, ruling that it was to the gross 
value we must look and not to the sujn actually paid the cred- 
itors. Upon further investigation in this case I àm content 
with that ruling. In re Kahley, 6 N. B. E. 189 ; In re Thomp' 
son, 2 Biss. 481 ; In re Borden, 5 N. B. R. 128; In re Lincoln, 
7 N. B. E. 334; In re Wilson, 2 Hughes, 229; Ira re Fnederick, 
3 N. B. E. 465; In re Wehb, là. 720; In re Graham, 5 N. B. 
E. 155 ; In re Van Riper, 6 N. B. R. 573 ; In re Vintan, 7 N. B. 
E. 138; Bump, Bankruptcy, (lOth Ed.) 723, 724. 

I hold, therefore, that the deposit for costs must be esti- 
mated as part of the assets. If there be any surplus after 
paying costs it goes to the creditors, and I can see no reason 
for leaving it out of the calculations. But it does not foUow, 
because we look to the gross assets in comparing them with 
debts, that we are to try the question of their value by the 
loose opinions of the bankrupt's friands and witnesses. The 
opinions of -witnesses as to values are at ail times yery unsat- 
isfactory, even when given under the most careful examina- 
tion, and not to be compared to the évidence furnished by 
actual résulta. It would be very disastrous to this section of 
the act of congress to establish the practice that notwith- 
standing the results of a fair sale the bankrupt can be dis- 
charged by showing upon affidavit, or by such dépositions as 
we hâve hère, that in the opinion of the affiants the property 
was worth more. 

I do not know what facts controlled the judgment of my 
learned predecessor in the case mentioned by the register, 
but some of the cases above cited seem to countenance the 
practice adopted in this case, while others are clearly £|,gainst 
it. My own judgment is tha,t the actual results must be 
taken as conclueive on the question of value in ail cases 
where there has been a fair sale, and that we cannot gô upOn 
any spéculation of complaisant witnesses as to values, nor into 
a trial of strength as to numbers willing to swear on the one 
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side or the otber as to suoh values. If there bas been any 
élément of uiïfaimess in the sale, such as fraud or collusion, 
or partiality on the part of the creditors or the assignée, 
or any misfortune or accident, such as épidémies, floods, or 
the like, or unnécessary and prolonged delay, whereby the 
property bas either depreciated in value or been sacriliced at 
the sale, the fault and loss should fall on the creditors and 
not the bankrupt. He should not be prejudiced by their mis- 
management, or their machinations to defeat his dischargè by 
lessening bis assets. But in ail such cases the extraordinary 
circumstances must appear, and the reason why the sale or 
collections of the assignée bave fallen short of real values 
must be stated and proved, so that the court can see that the 
property bas brought so much less than under a fair and 
auspicious sale it would hâve done, that the différence is sub- 
stantial and controlling on the question of discharge. Mère 
opinions of witnesses will not do, and cannot prevail over 
the démonstration of a fair and unobjectionable sale. And 
the bankrupt must présent the facts in his pétition for dis- 
charge, or otherwise in some plenary method, so that issues 
can be tendered and tried as to the conduct of thô sale and 
the fact of différence in values. 

On the record as it stands I cannot discharge the bank- 
rupt; but I shall not now refuse his pétition, and will again 
refer it to the register to appoint another day, and see if his 
creditors will assënt. Their opposition for cause bas been 
overruled, and I do not see that they are especially objecting- 
because of a deficiènoy Of assets, but they bave not assented, 
and the record does not show a compliance with the condi- 
tions of thèstatute. The deficiency amounts only to about 
$15. This bankrupt has had considérable exemptions allowed, 
and if he will, out of thèse or otherwise, increase his assets to- 
the required amount, I shall disobarge him without the assent of 
his creditors. But I wish it distinctly understood that this 
case on that point is not "to be drawn into a précèdent," for I 
thiûkit a vicious practioe-to allow the bankrupt to increase 
hiô: assets for thé purposes of a discharge, and very nearly 
akin to the process of allowing him to purchase a discharge 
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by paying a pecuniary considération for the assent of cred- 
itors, which is denounced by the Btatute. In this case, more 
on the ground of de minimi$ non cv/rat lex than anything else, 
I will allow it. Let the case be returned to the register for 
f urther action in the premises. 



NOVELTY PaPER-BoX Co. V. BtAPIiEE.* 
(Cir<Mit Court, D. New Jertey. Pebruary 8, 1881.) 

1. Re-Issub No. 7,488— " Imfkovhmknt ra Papek Boxes." 

Re-iasued patent No. 7,488, granted to the complainant, as the 
assignée of Henry R. Heyl, February 6, 1877, for " improvement in 
paper boxes," hdd, not to embrace more than the original patent 
indicates and suggests. 

2. Samb— Flap-Locking Dkvicb. 

Hdd, also, that the évidence shoTVB that there is nothing now in 
any of the instrumentalities used by the patentée, Heyl, ^except the 
interlocking the outer flaps of the ends of the box by his flap-locking 
dovice. 

3. Samb— FLAP-TucKma Dbvice. 

Hdd, aho, that Heyl disclaims, in his said patent, a flap-fastening 
device of tongues projecting longitudinally from the flap, and inserted 
and withdrawn in the Une of the opening strain, and theref ore com- 
plainant is estopped from asserting a claim for a ilap-tucking derice 
of that character. 

-4. SaMB — CONSTBUCTIOIî. 

Held, (Aso, that in view of the state of the art at the date of the 
.eyl invention, and the language of the spécification, the proper and 
necessary construction of the complainant's patent is ioT a, flap-lock- 
ing device of laterally-projecting tangues entering corresponding 
slots, contradistinguished from afiap-tucking device of longitudinally- 
projecting tongues entering and withdrawn from slots in the line of 
the opening strain. 

■5. Samb— SçcoOT Claim— CoNSTHUCTioN. 

Hdd, aiso, that, if the second daim of the complainant's said re- 
issued patent be regarded as simply introducing the tongues or cor- 
ners without preserving the locking quality referred to, it is such a 
departiire from the original invention as to render the said re-issue 
invalid. 

-«Reported by Wm. A. llcdding, Esq., Àf the Phlladelphia bar. 
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6. Same— Patent No. 193,950. 

And hdd, aîso, that the oomplataant's re-issued patent fs not 
infringed by the defendant'a use of boxes manuf actured under patent 
No. 183,950, granted to Lockwood and Lyncb, October 31, 1876, 
because such boxes do not contain the flap-locking or hooking device 
deemed an essential quality or characteristic of complaiûant'^ said 
re-issued patent, but hâve a flap-tucking device with longues, vifiich 
iiick but do not lock. 

In Equîty. 

Munson v. PhiUipp, for complainant. 

William A. Redding, ior défendant. 

Nixon, D. J. This s«it is for infriiigement of re-isstied 
letters patent No. 7,488, granted to the complainaivt, as the 
assignée of Henry E. Heyl, Pebruary 6, 1877, for "improve- 
ment in paper boxes." The original patent to Heyl was 
dated June 30, 1874, and numbered 152,686, and embraced 
a single claim, to-wit : "A paper or pasteboard wrapper se- 
cured iu a tubular form, and closed at one or both ends by 
portions of the sides thereof, bent over and locked into each 
other by, laterally extending tongues and corresponding open- 
ings, as described." 

On the twenty-first of September, following, the patentée, 
Heyl, filed a pétition in the patent-office to surrender the said 
letters patent, alleging that the same were not valid or avail- 
able to him, by reason of an insufficient or defective spécifi- 
cation, and asking for a re-issue on amended spécifications. 
Thèse contained three claims, the fir-et and second of which 
related to a particular-shaped kerf , which was not claimed in 
the original spécification. The commissioner decided against 
the application, on the groundthat "considérable newmatter 
had been introduced into the amended spécification, which 
was unauthorized by the original drawing and model;" and 
for the forther reason that, in view of the state of the art, it 
was not invention to construct a paper box with any particu- 
lar-shaped kerf, but simply a matter of judgment, depending 
upon the exigencies of the case. No further steps were taken 
by the patentée for are-issue until November 17, 1876, when 
new amendments to the spécifications, containing four claims, 
were filed in the office. After varions changes and modifica- 
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tions the re-îssue was granted Febrnary 6, 1877, as above 
stated, and the suit is founded in an alleged infringement of 
the second claim of the said re-issue. 

In the meantime, however, Charles L. Lockwood and Daniel 
Lynch appljed for a patent for an improvement in paper boxes, 
and on the thirty-first of October, 1876, obtained letters patent, 
numbered 183,950. The défendant insista that the paper 
boxes Tvhich he bas purchased. and used, and which are 
claimed to infringe the complainant's re-issue, were lawf uUy 
manufactured under the Lockwood and Lynch patent; and 
that, if the produet infringe any of the elaims of the re-issue, 
it is because the complainant has covertly incorporated into 
the amended spécifications new matter, in order to deprive 
the owners of the Lockwood and Lynch patent of the beneflt 
of their invention. 

TJnder thèse circumstances three questions naturally arise 
— First, whether the re-issue is for the same invention as the 
original patent ; second, in view of the state of the art, what 
is the proper and necessary construction of the complainant's 
patent ; and, third, whether it is infringed by the Lockwood 
and Lynch patent. 

1. The first inquiry is determined by a oompajison of the 
original patent with the re-issue. Does the latter embrace 
more than the former fairly indicates and suggests? The 
patentée, in the spécifications of the original, states that "his 
invention consists in making wrappers in tubular form, with 
one or both of the ends constructed with two or more flaps to 
fold one on another, the outer flap being provided with later- 
ally-projecting tongues entering corresponding slpts or open- 
ings in the flap below, so as to constitute an effective lock — 
the line at which the tongues enter and leave the slits being 
at right angles to the line of strain produced by internai 
pressure." He says "the principal objecta qi the invention 
are to produce wrappers, as neat and attractive as ûnished 
boxes, with great economy in labor and material, and wrap- 
pers which may be quickly and securely locked, so as to dis- 
pense with the need of tying." 

The four drawings, aecompanying the spécifications/ <ire 
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intended to extibit to the eye, in the différent stages of fold- 
ing, a vrapper or paper box made from a single pièce of 
pasteboard, and showing the patentee's method of locking 
the ends of the box, so as to distinguish his device from any 
in which "the tongue is inserted and withdrawn in the line 
of the opening strain, or in which the tongue projeots longi- 
tudinally from its flap, or is folded around the box in the 
same direction as the flap that it is intended to secure." 

The second claim of the re-issue — the one alleged to be m- 
fringed— seems to be for the exact déviées, or combination of 
devices, described in the original patent. This is so évident 
that the defendant's expert, Mr. Hicks, when asked by the 
connsel of the défendant to state what changes, if any, had 
been made in the re-issue, frankly replied, (defendant's re- 
cord, 220) : "I hâve made the examination and comparison 
required by the question, and I find, in my opinion, no sub- 
stantial change in the subject-matter of the re-issue from the 
subject-matter of the original patent." 

When a skillful expert, alive to the intereats of his em- 
ployer, makes such an ans-vrer, it may be saf ely assumed that 
the re-is9ue is for the same invention as the original patent. 

2. As to the construction of Jhe second claim of the com- 
plainant's patent. It is insisted with mueh force, by the 
counsel for the défendant, that if it be as broadly construed, 
as the complainant contends for, it is void for want of nov- 
elty. The drawings and spécifications, both in the original 
and the re-issue, exhibit the locking of the box by means of 
the shoulders of the tongues or corners as the distinguishing 
feature of the invention. If this claim be regarded as sim- 
ply introducing the tongues as corners, without preserving 
the locking quality referred to, it does not produce the resuit 
mbstantially as described, and is such a departure from the 
original invention as to render the re-issue invalid, being for 
a différent invention. The évidence shows that there is noth- 
ing new in any of the instrumentalities used by the patentée, 
Heyl, except the interlooking the two outer flaps of the ends 
of the box in the manner set forth. 

The counsel for the complainant speaks of the box de. 
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scribed in tlie spécifications of the patent as having the fol- 
lowingcharacteristica: (1) It is made entirely from one pièce 
of pasteboard; (3) it is kerfed on the lines of its folds; (8) it 
bas a lap seoured to oûe of its sides to hold it in, tubular 
shape ; (4) it bas four flaps at eacb end to effectually close 
the ends; (5) it bas one of thèse flàps at each end provided' 
^witb two slits or slots, eut at an angle to its hinge, into which 
the two corners of the outer flap are introduced, and act to 
hold down the four flaps and keep the end of the box closed. 

Tbere was no novelty (a) in making boxes from one pièce 
of pasteboard ; (b) nor in kerfirig the lines of the folds, unless 
kerfing is something ao différent from creasing for the same 
purpose as to make the différence a patentable invention; (c) 
nor in the lap to secure one of the sides to hold it in tubular 
shape ; (d) nor in the four flaps at each end of the box. The 
testimony of a number of witnesses, as well as the several 
patents of J. W. Wilcox, granted February 28, 1871; of G, 
L. Jaeger, July 25, 1871 ; and of Charles T. Palmer, on Oc- 
tober 22, 1872, reveal that thèse characteristics of the com- 
plainant's patent are old. 

Nor is the mère introducing, î, e., "inserting and with- 
drawing the tongue in the Une of the opening strain, or in 
which the tongue projects longitudinally from its flap," the 
invention patented by Heyl. He distinctly asserts, in the 
spécifications of the original patent, (which he f ails, indeed, to 
put into the spécifications of bis re-issue,) that he claims 
something différent and distinguishable from that, to-wit : the 
inlerlocking of the two tongues or corners of one of the flaps 
into the two slits of the opposite flap. Construing the claim 
by the spécifications, and by the state of the art at the date 
of the invention, I am constrained to hold that it necessarily 
includes locking as well as tucking devices, and that if the 
locking cannot be accomplished except by the «se of the later- 
ally-projecting tongues, then the complainant's construction 
of the second, claim renders the re-issue void, as a departure 
from the original invention. 

3. Does the défendant infringe the claim as thus inter- 
preted? It is not necessary for me to décide in regard to the 
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validity of the Lockwood and Lynch patent, under which the 
articlea alleged to be infringements were manufactured. It 
is sufficient to say that I do not find in thèse articles the 
locking or hooking of the flaps whieh I hâve deemed an essen- 
tial quality or characteristic of the complainant's re-issue. 
The tongaes project, not laterally, but longitudinally, from 
their flap. They tuck but do not lock. The patentée, Heyl, 
asserted that he had diseovered something better than thèse 
longitudinal tongues or corners, and disclaimed them, directly 
in the original spécifications, and inferentially in the re-issue. 
As a learned judge (Curtis) tersely remarked, in Byam v. Farr, 
1 Curt. 264 : "Upon the soundest principles, a patentée must 
be held to be estopped from asserting a claim which is ex- 
pressly waived in the record." 

The défendant not infringing, the complainant's bill is dis- 
missed, with costs. 



The Garland. 

{District Court, E. D. Miehigan. February 21, 1881.) 

1. Death — Damages. 

Although by the common law, and apparently also by the civil 
law, no action will lie to recover damages ior tJie death of a human 
being, it seems that in admiralty a libel by a father, to recover for 
the loss of the services of his minor son, killed in a collision, will be 
sustained. 

2. Samb — Collision— LiBEi, in Rem. 

Where a statute confers upcm an adminîstrator the right to recover 
for a loss of life occasioned by the wrongful act, neglect, or default of 
another, if such loss of life is occasioned by a collision upon naviga- 
ble waters, the administrator may proceed by a libel in rem against 
the oiïending vesseL 

In Admiralty. 

The original libel in this case claimed damages for the loss 
of the services of two minor sons of the libellant, killed in a 
collision between the steamers Garland and Mamie, in the 
Détroit river, on the twenty-second of July last. The col- 
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lision was alleged to hâve been occasioned by the fault and 
négligence of the Garland. 

On the fifteenth of February, 1881, a supplemental iibel 
was filed, setting up the appointment of libellant as the ad- 
ministrator of his son's estate, and claiming to recover in 
this capacity under an act of the législature of this state 
requiring compensation for death by wrongful act, neglect, 
or default. Exceptions were filed to both libels on the 
ground that a court of admiralty had no jurisdiction of the 
subject-matter. 

Alfred RusseU, for libellant. 

Moore é Canfield, for claimant. 

Brown, D. J. Can the original Iibel be maintained for 
the loss of services? Ever since the case of Baker v. Bolton, 
1 Camp. 493, it bas been a settled doctrine of the common 
law that the death of a human being cannot be complained 
of as an injury in any court of civil jurisdiction. In such case 
the liability of the défendant ceases with the life of the per- 
son injured. This rule has remained undisturbed by a sin- 
gle well-considered opinion, except that of Sullivan v. The 
Union Pacific By. Co. 3 Dill. 334, for over 70 years, and 
although it seems to be based upon technical grounds, and 
does not commend itself to one's sensé of natural justice, it 
is too ârmly established to be shaken by judicial opinion. 
Such was also the ruling of the suprême court of the United 
States in The Insurance Co. y. Brame, 95 U. S. 754, wherein 
it is said "that it is impossible to speak of it as a proposition 
open to question." The civil law writers appear generally to 
take the same view, although the court of cassation, in con- 
struing the Code Napoléon, seém to hâve held that such an 
action would lie. Hubgh v. N. 0. é G. R. Co. 6 La. Ann. 
495; Hermann v. Carrolton R. Co. 11 La. Ann. 5. 

Were this an original question, then, I should feel compelled 
to hold that this Iibel could not be maintained. But other courts 
of admiralty in this country hâve furnished so many précédents 
for a contrary ruling, I do not feel at liberty to disregard them, 
although I am at a loss to understand why a rule of liability 
differing from that of the common law should obtain in thèse 
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courts. The earliest case upon the subject is that of Plummer 
T. Webb, 1 Ware, 75, in which Judge Ware upheld a libel by a 
father for the death by ill-treatment of his minor son. On the 
question being first presentod to Judge Sprague, he held, in 
Grapo V. Allen, 1 Sprague, 184, that "for mère torts the right 
of action by the gênerai maritime law, as by the civil law, dies 
with the person injured;" citing Aall's Admiralty Practice, 
21; Dunlap's Admiralty Practice, 87. But on roconsidering 
the subject in Gutting v. Seabury, 1 Sprague, 522, he thought 
it could not be considered as settled law that no action could 
be maintiiined for the damages occassioned from the death 
of a human being; but no decided opinion was pronounced 
upon the point, and the libel was dismissed on other grounds. 
Notwithstanding the learned judge made no attempt to dis- 
tinguish between a court of common law and a court of admi- 
ralty, his décision in Cutting v. Seabury has been cited in a 
large number of cases as a précèdent for holding that a court 
of admiralty would sustain such a suit, though a court of 
common law would not. The Sea GuU, Chase's Décisions, 
143 ; The Highland Light, Id. 150; The Towanda, 23 Int. Eev. 
Eec. 384; The Charles Morgan, 27 LawEeg. 624. 

The whole subject is exhaustively discussed by the learned 
judge of the district of Oregon, in the case of Holmes v. The 
0. é G. By. Co. 5 Fed. Eep. 75, and the jurisdiction sustained. 
Against this concurrence of co-ordinate courts I do not feel 
at liberty to set up my own opinion, particularly in view of 
the faot that the common-law rule seems to be consonant 
neither with reason nor justice. 

I find less difficulty in sustaining libellant's claim under 
his supplemental libel. By chapter 2 1 2 of the Compiled Laws 
of this state, "whenever the death of a person shall be caused 
by wrongful aot, neglect, or default, and the act, neglect, or 
default is such as would, if death had not ensued, hâve enti- 
tled the party injured to maintain an action and reeover 
damages in respect thereof, then, and in every such case, the 
person who, or the corporation which, would be liable, if 
death had not ensued, shaU be liable to an action for dam- 
ages, notwithstanding the death of the person injured, and 
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althougb the death shall bave been caused under suob cir- 
cumstances as amount in law to felony." The second section 
provides that the action sball be brought by the personal 
représentatives ôf the deceased person for th« exclusive ben- 
efit of bis widow and next of kin. The tort in this case 
occurred upon navigable waters, and, had the deceased sur- 
vived, there is no question that he could bave maintained the 
libel, irrespective of any state statute. In the Stearriboat Co. 
V. Chase, 16 Wall. 532, Mr, Justice Clifford expressed a doubt 
vrbether a state statute could be regarded as applicable in 
such a case to authorize the légal représentatives of the 
deceased to maintain such an action for thé benefit of the 
nextof kin, giving as a reason that state laws cannot extend 
or restrict the jurisdiction of admiralty courts. We had sup- 
posed from the reâding of other cases that where a state 
statute gave a right of action, a fédéral court vrould adinin- 
ister the remèdy where the requisite jurisdictional averments 
could be made ; and j if the action was maritime in its nature, 
a court of admiralty would bô a proper tribunal. Thus, in 
Ex pwrte McNeil, 13 Wall. 243, a libel was sustained under 
a state statute aUowing pilotage fées to the pilot who first 
tenders bis services. In delivering the opinion, Mr. Justice 
Swayne observes : "The state law cannot give jurisdiction to 
any fédéral court. But that is.not the question in this case. 
A state law may give a substantial right of such a character 
that, where there is no impedimçnt arising from the résidence 
of the parties, the right may be enforced in the proper féd- 
éral tribunal, whether it be a court of equity, of admiralty, 
or of common law. The statute in such cases does not confer 
the jurisdiction; that exists already, and it is invoked to give 
effect to the right by applying the appropriate remedy. This 
principle may be laid down as axiomatic in our national 
jurisprudence." Other cases in the same court announce a 
similar doctrine. But this question is also so thoroughly 
reviewed in the case of Holmes v. The 0. d G. By. Co., to 
which attention bas already been called, that any further 
considération of the subject will resuit in a useless répétition 
of Judge Deady's reasoning, in which I fully concur. 
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In England the question whether a suit will lie in the 
admiralty courts under Lord CampbeU's act is still unsettled. 
Sir Eobert Phillimore sustained the jurisdiotion, with some 
hésitation, in the case of The Gvldfaxe, L. £.2 Ad. & Ec. 325, 
and again in The Explorer, L. B. 3 Ad, & Ec. 359. Thèse 
rulings were affirmed by the privy council in The Beta, L. E. 
2 P. C. 447. The question again arose in the case of The 
Franconia, 3 Asp. Maritime Law Cases, 415, 435, wherein 
the court of admiralty again asserted its jurisdiotion. On 
appeal to the new appellate court the lord justices were 
equally divided in opinion. In a similar case (Smith v. Brown 
L. E. 6 Q. B. 720) the court of queen's benoh issued a writ 
of prohibition to the admiralty court. See Marsden on Col- 
lisions, 64. 

The whole controversy turned upon the construction to be 
given to the word "damage" in the admiralty court act, the 
court of queen's bench contending that the application of 
this word should be limited to cases of damage to property, 
while the privy council considered that it applied equally to 
injuries to persons. As the jurisdiction of admiralty courts 
in this country ia not fixed or limited by any similar statute, 
thèse décisions throw but litlle light upon the question. 

Upon the whole I think the exceptions should be overrnled. 
If I am in error the suprême court will, upon application for 
a writ of prohibition, afford a summary and speedy relief. 

NoTB. See, also, In re Long liland., etc., ante, 607. 
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